 CHAPTER 3
Criminal Law & Procedure
Criminal law is designed to protect society from harm by preventing undesirable conduct by members of society.
Substantive criminal law: acts & omissions that constitute crimes as well as punishment for those crimes.

· Crime: an act or failure to act, which is injurious to public welfare, that violates a law prohibiting or commanding the act, and subjects the offender to punishment prescribed by law.
· Felonies: crimes punishable by death or imprisonment in a penitentiary.
· Misdemeanor: crimes punishable by imprisonment in a local jail, a fine, or both.

· Treason: attempting to overthrow the government of the sovereign to which the offender owes allegiance, or betraying the sovereign into the hands of a foreign power.
· In some cases, the same conduct may constitute more than one crime (when federal & state governments have enacted the same criminal statutes)

· Violent crimes: murder, sexual assault, robbery, rape.

· Property crimes: burglary, larceny, theft of trade secrets, theft of services, arson, forgery, receipt of stolen goods.

· Elements of a crime
· The criminal act (actus reus)
· State of mind (mens rea)
· Subjective fault
· Intention, knowledge, recklessness

· Objective fault

· Criminal responsibility results if defendant failed to act as a reasonable person would. 

· Strict liability crimes
· Requires only act.

· Offenses and responsibility

· Categories of offenses: danger to person, against property, against family, against public administration, against public order & decency.
· Inchoate crimes: conduct that culminates in commission of another crime, but has failed to do so.
· Attempt: when a person, with intent, performs an act constituting a substantial step toward the commission of that crime.
· Solicitation: when a person, with intent, asks, orders, or encourages another to commit that crime.
· Conspiracy: when a person, with intent, agrees with another to the commission of that offense.
· Permit timely intervention by law enforcement officials to prevent the commission of completed offenses.
· Allow arrest & punishment of those who have indicated a clear disposition toward criminal conduct.
· Allow punishment or persons unable to achieve criminal objectives due to circumstances beyond their control.
· Defenses: infancy, involuntary intoxication, insanity, mistake, duress, consent, self defense, necessity, entrapment, statute of limitations, immunity.
· Accomplice: person who solicits another to commit a crime, or aids, agrees, or attempts to aid another in planning or committing a crime.
· Business crimes
· “white collar”: embezzlement, mail or wire fraud, bribery, bankruptcy fraud, insider trading, theft of trade secrets
· Organized crime: money laundering, RICO (racketeering)
· Corporate criminal liability
· A corporation is a legal entity, an “artificial person created by complying with state incorporation laws.
· Liability of the corporation
· A corporation is responsible for crimes committed by any agent who acts within the scope of employment and with intent to benefit the corporation.
· Liability of corporate agents
· Individuals are liable for their own criminal conduct.
· A corporate official may be liable as an accomplice by directing, authorizing, participating in, or acquiescing in the criminal activity of others.
· Responsible corporate officers who violate a statutory duty to discover and correct criminal violations within the corporation committed by subordinates may themselves be criminally responsible. (“responsible corporate officer” doctrine)
Criminal procedure

· Prosecution: a legal proceeding that determines the guilt or innocence of a person charged with a crime.
· Plaintiffs are “People of the State of __,” “State of __,” or “United States.”
· Criminal jurisdiction over a person is obtained by arrest.
· Extradition: the surrender by one state (or country) of an individual accused of a crime to another state or country having jurisdiction to try the offender.
· Over ½ of the rights guaranteed by the Bill of Rights in the US Constitution are designed to protect individuals accused of crimes
· Due Process Clause
· 5th and 14th amendments prohibit the government to deprive a person of “life, liberty, or property, without due process of law.”
· Right to be secure from unreasonable searches & seizure
· 4th amendment serves as limitation on the powers of the government in arresting a person suspected of committing a crime and in obtaining evidence to be used in criminal trials.
· Arrests: police should obtain an arrest warrant. (sometimes an arrest w/o a warrant is legal)
· Searches: anything a person justifiably seeks to preserve as private is protected from unreasonable searches (home, office, hotel room, automobile, etc.) 
· A magistrate will issue a search warrant describing place to be searched and items to be seized if statement establishes probable cause.
· Searches without a warrant or consent are reasonable if it is to the area of the arrestee’s immediate control, for the purpose of locating a weapon or to prevent the destruction of evidence.
· Privilege against self-incrimination
· 5th amendment 
· Right to counsel (“critical stage”)
· 6th amendment
· Exclusionary rule: evidence obtained in violation of the 4th, 5th, and 6th amendment must be excluded in a criminal prosecution of the person whose rights were violated.
· Stages in the criminal process
· Arrest
· Booking: an administrative procedure during which the suspect’s name, time of arrest, and alleged crime are recorded in the police records (fingerprint or photograph possible)
· Miranda rights: Miranda v. Arizona (1966), upheld in Dickerson vs. US (2000)
· Initial appearance
· Prosecutor files charges.
· If minor misdemeanor and accused pleads guilty, magistrate has authority to try case and sentence immediately.
· If felony, magistrate sets the matter for preliminary hearing and may set bail.
· Preliminary hearing: a proceeding held before the magistrate to protect the accused from unwarranted prosecution.
· Prosecution must introduce evidence sufficient enough to establish that there is probable cause.
· Formal charge
· Indictment by grand jury
· Indictment: written accusation setting forth the facts and charging the accused of violation of specific statutes) 
· Grand jury: group of citizens whose function is to consider evidence of criminal conduct presented by the prosecutor and to determine whether the accused should be required to stand trial for a criminal offense.
· Information by the prosecutor
· Information: written accusation setting forth the facts and charging violation of the criminal statutes.

· Misdemeanors are almost always done this way.

· Arraignment: a hearing before the court at which the indictment or information is read to the defendant.

· Plea of not guilty, case is set for trial.

· Guilty, may sentence or set a later hearing for sentencing.
· Nolo contendere (no contest) same as guilty, but the plea can not be used as an admission of guilt in other court proceedings.
· A defendant usually enters into a plea of guilty or nolo contendere as a result of a plea bargain, in which defendant agrees to enter plea in exchange for prosecutor’s promise to drop or reduce some of the charges.
· Trial

· Right to jury trial

· Defendant may waive right to this.

· Composed by 12 persons and verdict is unanimous, but can be less than 12 and less than unanimous verdict in state cases.
· Appellate review

· Post conviction remedies

· “Collateral” attack (ex. Writ of habeas corpus, which is a judicial order to produce the prisoner in order to test the legality of the imprisonment.)
· Double jeopardy: a person cannot be subjected to a second trial for the same offense (1) after a conviction, (2) after an acquittal, or (3) after “jeopardy attaches.”
· 5th amendment provides that no person shall “be subjected for the same offence to be twice put in jeopardy of life or limb.”
· Prohibits retrial if defendant wins appeal without defendant’s consent or “legally sufficient reason.”
Cyber crime: any act directed against computers or that uses computers as an instrumentality of a crime.
· Cyber theft, financial crimes, identity theft, cyber stalking, hacking & cyber terrorism.
· Computer Fraud & Abuse Act (1996)
