 CHAPTER 2
Civil Dispute Resolution
A business that becomes engaged in a legal dispute may resort to litigation, contesting the claim in court, to resolve it.
· This option is time-consuming (rarely resolved quickly), costly, often creates hostility between the parties, may produce adverse publicity, and the benefit of the award is not realized until the case is resolved.
Alternative Dispute Resolution (ADR)

· Intended to achieve a quick resolution, employs experts as decision makers, and minimizes hostility & frustration.
· Negotiation: reach an agreement through compromise and concession, usually after engaging in a period of discussion. (simplest and most effective, if parties truly want to resolve differences)
· Mediation: relatively informal process in which a neutral party helps resolve a dispute. (weakness: mediator lacks power to impose a binding resolution)
· Arbitration: similar to mediation, only the arbitrator is empowered to impose a binding decision that resolves the dispute and is enforceable by a court if the parties fail to comply.
· Ad hoc agreement: an agreement to enter arbitration should a dispute arise.
· The arbitrator renders a written decision that resolves the dispute and grants any remedy deemed just by an arbitrator (formal opinion not required, award does not need to follow legal precedent).

· Binding vs. Non-Binding
· Federal Arbitration Act: arbitration agreements generally “shall be valid, irrevocable, and enforceable, save upon such grounds as exist at law or in equity for the revocation of any contract.”
· Other ADR Methods
· Neutral evaluation: an impartial 3rd party person with expertise assesses the strengths and weaknesses of both parties’ cases and predicts the outcome, should they go to court.
· Mini-trial: attorneys of both parties present a summary of the evidence to upper level executives of the parties, presided by a neutral advisor or moderator.
· Private trial: a form of litigation in which the parties agree to have the case resolved by a retired judge with expertise.
LITIGATION
Pre-Trial
· Due process of law: entitles a party to a civil lawsuit to receive notice of the alleged violation of law and a hearing in which the party may defend its actions.
· Pleadings: written documents that summarize the facts & establish the legal issues of a lawsuit.
· Complaint: statement of the basis for the court’s jurisdiction, allegations of fact, and a demand for relief.
· Cause of action: facts that, once proven, entitle the plaintiff to judicial relief.

· Damages: monetary award (aka “legal remedy” or “remedy at law”).

· General damages: intended to compensate for immediate losses.

· Special damages: requested for extraordinary injuries.
· Punitive damages: monetary award in excess for actual losses designed to punish the defendant for aggravated misconduct.

· Class action: cases involving numerous plaintiffs, tried in federal district courts if (1) 100+ plaintiffs seek damages totaling more than $5 million and (2) any member of the plaintiff class is a citizen of a different state.
· Service of Process: formal delivery of the complaint and a summons to the defendant.
· Personal: sheriff delivers it to the defendant.

· Substituted: deliver to anyone in household if 14+ years old.
· Publication

· Summons: an order for the defendant to appear in court on a certain date or to answer the complaint within a specified number of days. 
· no answer = default judgment
· Personal jurisdiction: court’s power & authority to issue a judgment that is binding on the parties.
· Has jurisdiction over individual, not resident of the state, if, while in the state, is provided with summons & complaint. 
· Has jurisdiction over individual, not resident of the state, if the individual has a certain minimum contacts within the state.
· Long arm statutes: a court has personal jurisdiction over a defendant in cases arising from the defendant’s:
· Transacting any business in that state.

· Contracting to supply goods/services in state.

· Contacting to insure any person, property, or risk located in the state.

· Committing a tort in the state.
· Owning, using, possessing real property in state.

· (in such cases, court has “specific” personal jurisdiction)

· Answer: in the time specified, defendant must reply to each allegation (if defendant does not know = denial)
· Affirmative defense: an allegation of facts that the law recognized as a bar to the plaintiff’s claim.
· All facts admitted are accepted as established when trial occurs, but plaintiff must prove ever complaint not admitted.
· Counterclaim: a complaint filed by the defendant against the plaintiff. (u sue me, i sue u)
· Compulsory: legal claims arising from the same facts alleged in the original complaint. 
· Permissive: concern facts not related to the plaintiff’s cause of action (defendant not required to file).
· Cross claim: complaint against other parties listed as defendants in the lawsuit.
· 3rd party complaint: defendant may sure other persons not named as parties in the original suit.
· Motion: an application to the court to issue an order on a matter of law.
· Motion to dismiss the complaint: a request to dismiss the lawsuit on the grounds that the court does not have the power to hear the case or to provide the remedy requested by the plaintiff. 
· Motion for judgment on the pleadings:  allows the court to rule as a matter of law that one of the parties is entitled to judgment.
· Motion for change of venue
· Venue: determine which particular court should hear the case.
· Removal: a defendant may file a “notice of removal” within 30 days to transfer a case filed in state court to be tried in federal court.
Discovery: process in which the parties collect potential evidence for the case.

· Discover tools
· Interrogatories: written questions submitted by one party to another party who must provide written answers under oath.

· Deposition: the testimony under oath of a person (deponent) who is examined (deposed) out of court. (usually oral and recorded, but can be written)
· Subpoena: a court order commanding the deponent to appear and present testimony.
· Request for production of documents and things: a party’s written request to another party to produce specified materials in her possession or control for examination and copying.
· Request for admission: a written request from either party asking the other party to admit certain facts or opinions of facts or genuineness of specified documents (these are considered established during trial).

· Discovery is designed to help parties uncover relevant facts prior to trial by use of relatively inexpensive means.
· Motion for summary judgment: motion during discovery that no relevant facts are in dispute.

Trial: formal proceeding in court in which the issues established in the pleadings are resolved.

· Jury trial: a body of disinterested persons decides what actually happened after hearing factual evidence.
· Judge decides issues of law, jury decides issues of fact.
· Bench trial: judge decides all issues of fact & law.
· Burden of proof: duty or obligation to prove the disputed fact or facts constituting a cause or action or affirmative defense. 
· “beyond a reasonable doubt” (criminal), “preponderance of evidence” (civil), “clear & convincing”
· “prima facie” case: some evidence supporting each allegation of the complaint that would entitle the plaintiff to recover (defendant automatically prevails, unless it is a prima facie case).
· Plaintiff bears the burden of proof.
· Jury selection
· voire dire examination: procedure by which potential jurors are questioned under oath to determine whether they are suitable to serve on the jury for the particular case.
· Challenges for cause: disqualification of potential juror for ties or bias.
· Preemptory challenges: disqualification of potential juror with no need to state reason.
· Opening statements: general explanation of case and of the facts the party will try to prove.
· Presentation of evidence
· Direct examination: plaintiff asks questions that are answered by the witness.
· Cross-examination: defendant asks questions that are answered by the witness.
· Redirect examination
· Recross examination

· You cannot ask witness questions that are leading or suggest something. If witness is adverse, you can ask adversarial / confrontational questions. (if your witness is acting adverse, you can ask for permission to question adversarial)
· Exhibit: tangible items admitted as evidence, attested to by witness as genuine.
· Motion for directed verdict: defendant requesting court to rule as a matter if law that the defendant is entitled to judgment in his favor.
· Closing statements: statements to assist the trier to analyze the evidence of the case in a certain way.
· Jury instructions

· Verdict: formal decision of the issues of the case.
· “hung jury” = new trial to be held with new jury
· Losing party files judgment notwithstanding the verdict, requesting the court to find as a matter of law that the jury’s verdict was incorrect and to enter judgment in favor of the moving party.
· Entry of judgment
Post-Trial

· Appellate review: a notice of appeal filed with the trial court by the appellant.
· Brief: a written document summarizing the legal errors for which the appellant requests review.
· Brief is served to the opposing party, the appellee, who may file a reply brief. 
· Trial court also sends a copy of the record.
· Oral argument: scheduled by appellate court to make an oral presentation and answer questions.
· Decision: appellate court does not retry case, but rather searches for prejudicial error.
· Affirms: no error occurred.
· Reverses: error occurred.
· Remands: sends back case to trial court after judgment reversed.
· Can order a retrial, if record does not provide bases for determining outcome.
Res judicata: provides that the final judgment by a court is conclusive and prevents relitigation of the cause of action.

Collateral estoppel: issues decided in 1 lawsuit are conclusively determined for later lawsuits between the same parties involving different causes of action.

Full Faith and Credit Clause prevents relitigation of cases previously decided in other states. 
A final judgment awarding damages becomes a debt of the defendant. The plaintiff has 5 to 10 years to secure prompt payment before prohibited to collect. 
