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Fund Management Fees - damages in personal injury claims  

The recent High Court decision in the appeal from the Queensland Court of Appeal in the case of Willett v Futcher [2005] HCA 47 has expounded upon the definition of the head of damages that may be claimed as financial management fees.

The Court held that in assessing financial management fees that there needs to be a comparison "with the position the plaintiff would have been in without the award of a lump sum for damages". Hence, fund management fees as a head of damage are not to include only corpus and income fees but also investment and financial expenses pertaining to the management of the monies. 

The subject proceedings entailed the claim for damages by an infant whom had sustained severe injuries arising out of a motor vehicle that occurred in 1979 in Queensland.

The proceedings had been mediated and were settled for the sum of $3,850,000 plus trustee administration and management charges. There was a dispute pertaining to the assessment of the fund management fees and this dispute was eventually referred onto the Queensland Supreme Court resulting in a determination in the sum of $180,000 for fund management fees. The plaintiff unsuccessfully sought a review of this determination in the Court of Appeal.

Evidence tendered during the course of the proceedings indicated that the net present value of fund management fees arising out of the damages being administered by the Public Trustee and Perpetual had been calculated at $969,336 and $876,506 respectively.

The High Court remitted the matter back to the Court of Appeal for the assessment of the amount of fund management fees.

Practitioners involved in the carriage of catastrophic damages claims should ensure that damages claimed as fund management fees should be properly assessed.

