Chapter 9

The global organ shortage and the market for organs

As with blood, the collection of human organs is an activity unassisted by the incentives and information mechanisms that would be provided by a market. Organs are provided at a zero price, with donors simply being encouraged to give away a very integral part of their bodies for use by others. Unfortunately, a zero price leads to a lack of altruistic donors relative to the organ demand that a zero price creates among potential recipients. Efforts to introduce supposedly more efficient procurement policies while maintaining altruistic donation as the core value of the systems have all done nothing to ease the plight of patients. While this is predictable, a lack of economic understanding means that such policies will remain in force, even though the quantity supplied of organs can probably be substantially increased (and the quantity demanded allocated with greater efficiency) through the implementation of market based reforms that allow organs to be traded at their true value.

In section 1, we examine the manner in which transplantation is practised around the world, while in section 2, a similar, yet more intensive, analysis is conducted of the data that relate to organ donation and transplantation in South Africa. We then look at ways in which the supply of organs, the main factor constraining the expansion of transplantation, can be improved through trade, with section 3 discussing why trade is possible and section 4 concentrating primarily on how the application of market mechanisms to this medical sector can be attained. Finally, section 5 looks at the manner in which the transplant sector in South Africa can be reformed in order to increase the number of organs that can be procured per annum on a sustainable basis.

9.1 Organ transplantation around the world

At present, about 180,000 people are waiting for a new organ throughout the world, of which only about 60,000 can expect, under present conditions, to actually receive a transplant
. The underlying factor behind this large difference in the number of expectant and likely recipients is that there is a substantial shortage of transplantable organs throughout the world. This is since the number of organs demanded by patients exceeds the number of organs supplied by living and dead donors, with any relative increase in annual organ collection being more than exceeded by the respective rate of increase in the demand for organs. As a result, vast delays have been encountered before patients could get a transplant, with one particularly unpleasant side-effect being that as transplants are often procedures of an emergency nature, where time is of critical value to their chances of survival, many patients will die before they can even receive an organ.

In this section, we look at how transplantation has developed throughout the world, with our discussion drawing heavily on the arguments developed in the previous chapter on topics such as systems of altruistic organ procurement, systems of allocating organs, and ways of increasing the number of organs collected through the use of non-conventional methods. At the end of this section, a cross-country record of the number of organ transplants performed in several countries will be provided. This is done in order to enable us to gain a more meaningful impression of the efficiency with which countries operating in different circumstances and using varying policies have been able to fulfil their transplant obligations.

i) The United States

In the USA, the national Organ Procurement and Transplantation Network (OPTN) is managed by the United Network for Organ sharing (UNOS), a NGO initially contracted in 1986 to perform this function by the federal Department of Health and Human Services. Here, every hospital transplant centre, organ procurement organisation and tissue typing laboratory operating in the USA is an active member of UNOS. This is because even though membership is not mandatory, it is nonetheless financially advisable, for if these bodies wish to receive federal reimbursement under the Medicare and Medicaid programmes for any medical services rendered (not only for transplants), then they are required by law to belong to UNOS. For operational purposes, the USA is divided into 11 administrative regions, each of which contains a number of independent state and local organ procurement organisations and transplant centres operating under general UNOS guidelines. When solid organs are procured from a cadaveric donor, they are first offered to potential recipients within the region they are collected before being made available, through the co-ordinating services of UNOS, to patients in other regions. The rationale behind this zoning system is that it reduces organ preservation time before a transplant, resulting in greater organ quality that improves the survival prospects of patients while reducing their expected financial costs. In addition, by giving local centres the first claim to an organ, these bodies will have a greater incentive to attempt to acquire an organ, for which they receive federal compensation, than they would otherwise have if the organ was placed automatically in the national pool.

The USA suffers from a problem that is familiar elsewhere, namely a shortage in organs where the total demand that exists, as expressed by waiting list numbers, greatly exceeds the annual number of transplant operations supplied, with the number of people being placed on waitlists rising at a faster rate than the rate at which organs are procured. This growing rift has arisen mainly because the clinical success that has been achieved has substantially boosted the demand for transplants, with a large raise being reported in the number of American transplant centres (each of which need to handle a certain number of organs to be financially viable) accompanied by a concurrent relaxation in the eligibility criteria required to receive an organ (with older patients and having previously excluded conditions now also vying for a chance at a transplant). While about 13,000 people were seeking a new organ in 1987, this number had increased to about 33,000 patients in 1993
, with current figures stating that at the end of 2000, there were about 75,000 potential organ recipients in the USA – almost 50,000 were awaiting a new kidney, about 17,000 required a new liver, and about 4,000 people each were looking for a heart, lung or other type of organ transplant respectively
. Furthermore, no respite in the growth rate of the number of potential recipients is in sight, with new people always being placed on the waiting lists for a transplant. In the case of kidney failure, for example, where the nationwide cost of dialysis is currently about $11 billion per annum
, 25,000-35,000 Americans are diagnosed with ESRD each year, with at least 30% of these new patients having the potential to be rehabilitated through an organ transplant
.

The end result is that there has been a substantial increase in the median waiting time before a transplant can be performed for all organ types: for kidneys, from 444 days in 1989 against 938 days in 1996; for hearts, 139 days in 1989 against 209 days in 1998; for livers, 39 days in 1989 against 515 days in 1998; and in the case of lungs, from 320 days in 1989 to 643 days in 1997
. What these figures do not reveal is that substantial numbers of patients will die while listed before they can even receive a transplant – in 1990, about 1,900 patients died while registered on the waiting lists, with the numbers steadily increasing since then to stand at about 6,100 waiting list deaths in 2000
. Various steps have been taken to alleviate these problems and increase the number of organs that are collected. First, almost all states have, in varying forms, replaced their informed consent policies with required request laws that made medical requests for organs from possible donors mandatory. However, due to poor enforcement of these laws and a large number of refusals to donate, the number of organs collected per annum, although greater than which was previously obtained, still remains low relative to the needs that have been expressed. As a result, calls have been made, barely a decade after its introduction, for required request to be replaced with an even more pro-active organ procurement policy. While presumed consent has been considered, it has been deemed too controversial to implement, with various influential lobby groups, such as the American Medical Association, favouring instead the introduction of mandated choice laws as being more in line with American concepts of individual autonomy
. Secondly, increased efforts have been made to increase the size of the human donor pool through the exploitation of non-conventional organ sources. For example, in 1999, about 40% of the donors used in the USA were living donors (providing mainly single kidneys), while slightly over 1% of cadaver donors were asystolic donors, with an additional number being brainstem dead marginal donors who would previously not have been considered for use
. Finally, all alternative methods of providing organs have been considered for exploitation, with the USA being by far the largest contributor in terms of financial and human resources to research into the development of organ substitutes such as cloning, xenografting and artificial organs.

One of the most divisive issues in the American transplant sector in the past decade, brought about in part by the shortage of organs, concerns the manner in which organs are allocated, with critics claiming that various groups, including ethnic minorities, females, the aged, and the disabled, all do not receive organs in proportion to their representation on the waiting lists. Of particular interest to South Africans is the acrimonious and emotional debate that has erupted over whether African-Americans, who constitute about 13% of the national population but around 34% of those with ESRD, are fairly treated when it comes to the allocation of cadaveric kidneys for transplantation. In 1988, while white patients made up 61% of the kidney waiting list, they received 74% of cadaveric kidneys as against the 22.3% that were allocated to black recipients, which appeared to be a discriminatory measure as blacks would thus wait almost twice as long as whites to receive their first organ transplant – 13.9 months against 7.6 months respectively
.

The underlying cause of this problem relates to the points system used to allocate kidneys, where higher scores that suggest a good antigen match increase a person’s chance of receiving a kidney, with 6-antigen match (or 0-antigen mismatch) recipients being almost guaranteed a certain kidney. From a genetic perspective, people of a particular racial group are more likely to share similar antigen (and blood) types with people of their own group than with people from other races
, which means that African-Americans were less likely to receive kidneys as timeously or with as good an antigen match as white recipients (since most cadaver organs were provided by whites). This, critics felt, was unfair, as an equitable allocation system would require that kidneys be allocated to individuals from each racial group in direct proportion to their waiting list representation regardless of antigen considerations, especially since the introduction of drugs such as cyclosporine had largely nullified the clinical advantages of antigen matching. Thus, to rectify the alleged historical bias in kidney allocation, it was proposed that the incumbent points based system be restructured in order to “recognise more explicitly the racial implications of HLA-based allocation and award points to blacks … to compensate for points accumulated by whites on the basis of antigen matching”
.

This suggestion that the antigen matching approach to kidney allocation was undesirable and ought to be replaced has been controversial, with several flaws being pointed out that nullify or reduce the validity of these “affirmative action” proposals. First, despite the major value of anti-rejection drugs in reducing graft failure rates, the quality of the antigen match continues to serve as an important indicator of how well a patient will fare with a new transplant – thus, whether critics like it or not, the manner in which patients are genetically constituted continues to be an important clinical factor in the clinical success, and thus the allocation, of kidneys. Second, while the number of African-American donors has slowly been rising, this ethnic group still does not donate the same number of cadaver organs in relative terms as whites do, which raises another issue of whether it is appropriate to accuse whites of receiving an excessive number of organs when they also donate organs in numbers that are disproportionate to their national representation. This lower donation rate has a direct impact on the quantity of organs allocated to blacks, for if the number of black donors were to increase, then the probability of black recipients finding kidneys with the same rare antigens as their own would also increase, which would decrease both their expected waiting time before receiving a transplant as well as their total numbers on the transplant waiting lists. Finally, while African-Americans complain about receiving poorly matched kidneys, recent research into this issue has found that Asian-Americans are even worse off in this respect, for although “Caucasians were the best HLA-matched renal allograft recipients … Asians were the most poorly matched … [which] resulted in an average number of HLA mismatches of 3.9 for Asians as compared with 3.0 for Caucasians, 3.7 for African-Americans and 3.4 for Hispanics”
. Despite their poor matching, Asian-Americans needed less immunosuppression and had higher graft survival rates than their black counterparts. Thus, it can not be implied that blacks were specifically discriminated against, as other factors, including poverty, lifestyle risks, a lack of adherence to medical instructions, and greater unavailability when called to receive a transplant may also be held partly responsible for their longer waiting times and poorer consequent acceptance of transplants
.

Despite the increasing time spent on the waiting lists for organs, no reports have yet emerged in the USA of organs actually being given by donors to recipients in return for payment. However, on a couple of occasions in recent years, kidneys have been offered for sale on Internet auction sites such as e-Bay, although it is possible that these offers were merely pranks rather than real attempts at trade, with all such offers being eliminated before they could be fulfilled. Interestingly, in the late 1960s and early 1970s, a few states in the USA allowed for sales of organs to be carried out by decedents or their next of kin, although no record exist of any trades taking place. With the passage of the new law that led to the creation of UNOS, any possibility of inter-state commerce in organs was turned into a criminal offence, although it is possible, in theory, for trade to take place within a state
, with citizens of Mississippi still being technically allowed to sell their organs due to a loophole in state legislation
.

ii) Europe

Organ transplantation is widely performed throughout Europe, which is not surprising given that much of the initial research into this field was conducted here. Now, while European states have worked hard at forging close economic and political links, when it comes to the collection and transplantation of organs they are not as intricately linked, with no single pan-European agency similar in structure and function to UNOS being in operation. Rather, there are an assortment of cross-national procurement networks, such as Eurotransplant (covering Germany, the Benelux states, Austria and Slovenia)
; UK Transplant (operating in the UK and Ireland)
; Scandiatransplant (serving Denmark, Finland, Iceland, Norway and Sweden); as well as a number of independent national networks, such as the ones that are run in France, Spain and Portugal
. There are also significant differences in the organisation and reporting structures of these networks, with the national transplant programmes generally being managed by the national governments while the transnational networks are either indirectly run by the state through NGOs (as occurs in the UK and Eire) or having no government involvement in their affairs whatsoever (as happens in the Eurotransplant region)
.

A steadily growing number of European states have switched from using informed consent to presumed consent as the official method for procuring organs from cadavers, although in some of these states, only the weak form of presumed consent, where a family veto exists, is used. The justification for this general change in procurement policy has been that insufficient organs have been procured for use despite the widely perceived public approval of transplantation, with state agencies arguing that organ collection would rise if networks assumed that all people wanted to give organs unless they opted out. Due to the lead taken by these countries, pressure has been mounting in those countries that still retain informed consent to change their mode of operation to conform with the systems of neighbouring states and improve organ collection rates. In the Netherlands, for example, even though over 25% of the Dutch population carry donor cards, the waiting time for a renal transplant stands at about 4.5 years, which has led to calls for the present system of informed consent to be changed
. However, due to a high emphasis on individual autonomy and opposition to presumed consent, a compromise solution has had to be reached, with one proposed approach being to create a register where both opt-in and opt-out choices could be registered, although the feasibility of such an option has yet to be fully determined.

Of greater interest though is the debate that has taken place in the UK, which, given its vocal advocacy of the virtues of altruistic blood donation over paid donation, could reasonably be expected to have high organ donation rates under the voluntary principles of informed consent. Here, various lobby groups, particularly associations representing patients with end-stage organ failure, have pressed for presumed consent to be adopted, citing widespread public support as expressed in various polls as reason for the introduction of opting-out mechanisms
. However, these results should be viewed with scepticism, as opposing polls have demonstrated that presumed consent is disliked not only by most British subjects, but also by organ procurement co-ordinators and ICU staff, both of whom play a major role in organ procurement
. In addition, another sign that the British are unlikely to support presumed consent has been illustrated by the uproar that greeted news that since the 1950s, thousands of organs had been removed by British doctors, often without consent, from dead infants. While these organs were not transplanted but were rather used for research purposes, the underlying principle of presuming consent without fully knowing private wishes remains the same – thus, given the outcry that arose, it seems unlikely that the British public has an appetite for presumed consent, even if it is in weak form.

Throughout Europe, a general shortage of organs exists, with several cases being reported of organs being acquired from donors in return for remuneration in contravention of national laws banning such activities. In addition, a phenomenon known as “organ tourism” has developed, where patients from these developed states, who are unlikely to receive a kidney at home, will travel to medical centres in the developing world, where they are guaranteed immediate access to a kidney provided by a paid donor that allows them to circumvent their time on a waiting list.

In the late 1980s, the British public was shocked to learn that several Turks flown into the country had each sold a kidney to a doctor at a prominent private London hospital in return for a fee of about ₤2,000-3,360
. While several individuals were suspended from further medical practice, in the commission of inquiry that was undertaken, it was discovered that the doctors concerned had initiated several measures to ensure that the organ sellers knew precisely what they were engaged in at this hospital. This is since they “did not appear to be under any duress and willingly and freely signed a consent form for the operation to donate a kidney. The nursing staff did not detect any irregularities and an interpreter was present”
. To prevent further irregularities from taking place, stricter measures were introduced to ensure that living donation could only take place involving carefully monitored related and non-related donors, although it now seems that the effectiveness of these safeguards has been limited, as new ways of acquiring organs from paid donors have developed. This is since it recently emerged that Indian doctors based in the UK, with links to transplant centres in India, were offering to refer British kidney patients to India so that they could immediately receive a transplant using an organ bought from a local donor
.

In France, confidence in the national transplant system has been severely eroded by several disputes concerning irregularities in the acquisition and allocation of organs. In one incident, corneas were said to have been taken from at least one corpse without the required family consent
, while in another case, public dissatisfaction was reported over the fact that private clinics could purchase donated corneas from eye banks at a price of FFR3,000-5,000 each for grafting into foreign patients, even though there was a pressing need among national patients who could not afford these prices
. In addition, it was alleged by a self-proclaimed organ broker that a Dutch donor had provided a kidney for transplantation into a recipient from the Persian Gulf at a private French clinic. Here, the recipient was believed to have paid ₤160,000 for an all-inclusive package that covered a ₤25,000 payment to the donor, tissue testing, surgery, hospital fees, post-transplant care and a residual profit margin of ₤10,000-20,000 to the broker
. While it was claimed that hundreds of similar potential recipients and donors existed, this story was later dismissed as being a possible hoax, although by this time, substantial damage had been caused, with a major drop being recorded in the consent rate to organ extraction in France.

Germany has also suffered from scandals regarding paid organ donation, with doctors estimating that by 1996, at least 50 German patients had travelled to India for a paid kidney transplant in a popular form of organ tourism
. Medical opposition to such activities was rife, since, in many cases, patients never received a kidney that had a good antigen match nor were their surgical operations performed in conditions that met suitable standards of clinical safety and efficacy. In many cases, patients would be given large doses of immunosuppression before being discharged after a couple of days, whereupon they would then be likely to fall sick and reject the organ once they had returned home. Consequently, mortality in the first year after a transplant for recipients of these third-world kidneys was about 10 times higher than the respective European rate, with 10-20% of all these patients dying due to the onset of complications. Closer to home, organ tourism involving journeys to neighbouring East European states also appears to take place, despite the passage of a law in 1997 banning such activities. For example, a German count publicly offered to arrange kidney transplant deals similar in structure to the aforementioned French package. Here, in return for DM150,000, a patient would receive a kidney transplant, with DM80,000 going to the donor, DM50,000 being spent on the operation and associated medical expense, and the remaining DM20,000 serving as a brokerage fee
.

Due in part to their Communist legacy, few East European states have laws governing all aspects of organ donation and transplantation, with those laws that do exist being rarely enforced by the authorities. As a result, the trafficking of organs has been alleged to take place on a wide scale, with organised crime being considered a vector linking wealthy Western patients desperate for an organ with Eastern donors desperate for cash or an opportunity to enter a wealthy state. In the Czech Republic, for example, organisations have been accused of soliciting German patients with promises of receiving an immediate kidney transplant
, while in Russia, reports have emerged that in addition to the voluntary selling of organs by people, individuals have been kidnapped and offered for sale as entire repositories of transplantable organs
.

iii) Latin America  

Transplantation is practised in most Latin American states, although it is not viewed as a priority medical procedure by most governments, who prefer to allocate their financial resources to more pressing social and medical issues. Due to this limited government involvement, unregulated private parties play an important role in this sector, which has led to allegations of some irregularities involving the purchase or outright theft of kidneys and corneas, although no conclusive proof has ever been found that could officially substantiate these reports
. As elsewhere, there are variations in organ procurement systems, with some countries, such as Peru and Brazil, having presumed consent policies while others retain informed consent laws. In addition, networks of organ sharing between some countries in this region have been introduced to make better use of collected organs, although these have had only limited success, as poor infrastructure and low donation rates mean that very few organs have actually been made available for use
. Due to these restrictions, many individuals will, if they have the funds, attempt to get a transplant outside of their home country, with the USA being seen as a particularly desirable destination for receiving a new organ.

iv) Middle East

Since the late 1970s, transplants have been performed in most of the Middle East. However, while financial wealth has enabled many states to set up well equipped medical facilities and employ qualified expatriates and foreign trained local doctors, a general shortage of donated organs means that this infrastructure has not always been employed to optimum capacity. 

In general, it appears that inhabitants of this region have a widespread aversion towards cadaveric organ donation, even though senior authorities of key local religions, including the Ayatollah Khomeini and the chief rabbinate of Israel, have ruled that organ donation after death was permitted. Given the popular resistance to organ donation, presumed consent is obviously not used, with informed consent serving as the standard policy that is applied in the collection of organs from both living donors as well as from the small number of individuals that may be willing to give organs after death. Due to the limited number of organs collected and the presence of legal and administrative barriers, organ sharing between states is not widely practised, with collected organs being jealously guarded for domestic use even though they could be better employed in more suitable recipients elsewhere.

Throughout the region, various methods of overcoming the shortage of transplantable organs have been proposed and implemented. Attempts have been made, where possible, to actively recruit a patient’s relatives as organ donors, although cultural traditions may hamper the donation of organs from certain family members, with this activity being practised relatively infrequently in this region. Alternatively, indirect financial incentives have been offered for organs, with the Omanis, for example, proposing to pay for the expatriation costs of migrant workers that die in their country if their organs can be removed locally for transplantation
. In spite of these measures, it is perhaps inevitable that many potential recipients would resort to acquiring organs from paid donors, with such an option being seen by some commentators as being the main reason for the low rate of live related donation in the region
. While India has been the favoured destination for getting transplants using organs from paid donors, incidents of organ selling have also been recorded in other countries, including Israel
, Iran and Iraq
.

v) Asia

Most Asian countries operate organ transplant programmes, although social, religious and medical barriers regarding the handling of dead donors have often limited their success and scope of activity. In particular, the general lack of acceptance of brain death meant that certain organs, such as hearts and lungs, have rarely been transplanted locally.

With the notable exception of Singapore, presumed consent is not used to collect organs from cadaveric donors in Asia
. This state of affairs arises either because governments believe that there is only limited support for organ donation in their countries, and therefore rely on informed consent mechanisms, or, as may happen in Indonesia and Pakistan, no use is made of dead donors at all, in which case the debate over the merits of presumed consent is deemed irrelevant
. Furthermore, no systems of organ sharing between national procurement networks are formally used, with organs generally being transplanted in the same areas as where they were collected.

In Australia and New Zealand, transplantation using organs from both living and brain dead donors is performed, with nationals of smaller neighbouring states occasionally being permitted to receive transplants in these two countries due to a lack of appropriate facilities in their own countries
. In Australia itself, most states run their own separate organ procurement networks for internal transplant purposes, although the sharing of collected organs does take place between these state networks, the New Zealand programme and the medical systems of those national territories that do not have formal collection networks. Despite this sharing of organs, donation rates are relatively low, which has consequently led to a major strain being exerted on the size of the organ waiting lists, with proposals being made in some states to switch to presumed consent laws or copy the transplant systems of other countries, most notably that of Spain.

In Japan, the non-acceptance of brain death criteria meant that for a long time, only organs acquired from live donors could normally be used
, with innovative ways being developed of acquiring and transplanting body parts that could only be provided by dead patients. While a few extremely sick Japanese patients received transplants in Europe and the USA, usable organs were also flown into Japan or were, when possible, obtained from the sovereign hospitals serving the large American military contingent based there. It was only in 1997, following several aborted legislative efforts, that a law was passed that finally accepted brain death as being grounds for the removal of organs for transplant purposes. As the same time, the Japanese organ transplant system was remodelled to work in compliance within the framework set out by the new law, with the previous organ procurement network being reconfigured into a new organisation known as the Japan Network for Organ Sharing (JNOS)
. While these moves to modernise the national system appear promising in theory, in practise, it is still to early to ascertain how effective this new system will be, for a couple of features in this new law have raised disapproval – first, the concept of brain death used is deemed to be too restrictive to have much value, and second, there is unhappiness at the fact that family members can still veto a donation decision.

Similar problems to those of Japan have been found in South Korea, where the lack of brain death laws once again meant that only living donation could be used as a reliable means of organ procurement. Due to the large waiting list that exists for kidneys, one innovative method of easing the current shortage that has steadily gained acceptance has been the concept of organ swapping
. Here, potential recipients who have relatives that are willing to be donors but who are unsuitable for this task due to a lack of compatible antigens might be able to exchange kidneys with other individuals facing the same predicament. In other words, if we have two related donor-recipient pairs, A and B, then donor A can provide a kidney to recipient B while donor B provides a kidney to recipient A, provided there is an equally good blood and antigen match in both exchanges.

In India, “unrelated paid organ donation has become prevalent … because long term dialysis is not possible, there is virtually nonexistent cadaver programme, and there is also no serious cultural / religious conflict to paid organ donation”(sic)
. As a result, kidneys and corneas have, for many years, been sold at prices that range from ₤200-2,000 to wealthy recipients from throughout the world in a system of organ tourism that is worth millions of dollars annually.

Traditionally, organ sales took place in India because there was no legal definition of brain death, with the only body parts available for transplanting from cadavers being corneas, skin and bones. At the same time, there were no effective laws governing the collection of kidneys from living donors, which meant that a void was created that made the selling of these organs possible
. After lobbying by the medical community and other interest groups, this situation was rectified when a law was passed in 1995 that permitted cadaveric organ donation to take place while simultaneously prohibiting living unrelated donation and the transplantation of organs into foreigners.

Despite the introduction of this new law, it is unlikely that much of an impact will be registered on the number of Indians waiting for an organ, with a couple of factors suggesting that organ selling is to continue for a long time to come. First, there is a vast discrepancy between supply and demand for organs that is unlikely to be resolved solely through cadaveric donation. Each year, about 80,000 people are diagnosed with ESRD in India, although financial constraints mean that only about 10% of these patients, who generally come from the wealthy and educated classes
, will actually qualify for dialysis, which is the preliminary stage to having a transplant. In contrast, the number of donated kidneys has been much lower than this figure, even though it has been estimated that about 70% of the kidneys derived from living donors, the major source of kidneys in India, were provided by unrelated donors in return for payment,
 with about 3,000 kidneys probably being provided per annum at present from all sources
. Second, in a country where the per capita income is at most ₤300 per annum, the money that is offered to potential donors, usually young peasant males starting a family, can literally seem like a ticket to a new life out of poverty. Thus, even though the law may state that organ sales are prohibited, the incentive of easily earning a large sum of money for no apparent effort may lead to the development of ingenious ways of selling an organ, either directly or indirectly. For example, some donors may sign legal affidavits or issue declarations on video stating that they are voluntarily donating organs without compensation even though they receive covert payments. Alternatively, marriages of convenience might be entered into, where an apparently sudden discovery will be made that one of the spouses has an altruistic family member who would be willing to freely give an organ to the other, ailing spouse, with the link now being that of (non-biological) related living donation rather than that of unrelated paid living donation.

While it has no laws regarding the performance of transplants, no legal acceptance of brain death as the criterion for declaring death, and no entrenched organ procurement and distribution system, transplantation is nonetheless practised throughout China
. Here, a wide range of organs, including hearts and livers, are obtained exclusively from asystolic donors. Despite this good use of a rarely used source of organ donor, organ donation is an infrequent practise relative to the size of the Chinese population, with possible factors for these low rates being a popular dislike of donation due to cultural reasons, a poorly developed transport and medical infrastructure, a general lack of awareness of the benefits of donation, and the obvious lack of brain death laws that would permit the collection of more organs
. 

There is, however, international concern over a hidden aspect to Chinese transplantation where, according to some reports, large numbers of organs extracted from executed prisoners are transplanted into wealthy patients who have literally ordered a well-matched organ suitable for use in them
. In the highly sophisticated industry that has developed, the convicts and their families are not asked to consent to donation nor do they receive any compensation, with the main financial beneficiaries being the foreign doctors who refer clients to these transplant centres as well as the state and military organisations that run these centres. Depending on the organs required by recipients, prisoners could either be shot through the head or the heart, with executions sometimes taking place adjacent to a hospital where a patient had already undergone pre-operative preparation to receive a transplant, with the purpose of such proximity being that it was almost as good as a live donation in reducing ischaemia time
. Transplanting cadaver organs obtained from executed prisoners is not restricted to mainland China though, with similar activities being performed in Taiwan, although in this country, there was no trade, as all such organs were placed in the national pool for allocation to all suitable recipients. In the period October 1990-December 1991, out of 51 executed Taiwanese prisoners, 22 “voluntarily” donated organs at death, with donors being shot through the head rather than through the heart, as was the standard operating procedure when executing convicts, in order to retrieve organs
.

vi) Africa

In Africa, transplantation most commonly takes place in those countries that are situated along the Mediterranean Sea. There are variety of problems that prevent this form of surgery from being widely performed in these areas, with the lack of suitable organs once again being cited as the main reported obstacle to further activity in this field. As a result, organ selling has once again been reported, with paid living donation being said to take place in, amongst other places, Egypt and Algeria
. Meanwhile, in sub-Saharan Africa, transplantation is not reported to have taken place with the notable exception of South Africa, as few countries in this part of the continent have sufficient resources and skills with which to set up and maintain the infrastructure required for their own transplant programmes. In cases where patients do fall ill from end stage organ failure, very little can be done, with most usually dying in their home countries, with the only exception being a few cases when patients receive transplants in Europe or the USA. 

Before concluding this section on global transplantation and moving on to examine how organ donation is organised in South Africa, we can first consider, in Table 9.1, a cross-country comparison of the type and number of organs transplanted in 1999 in a select group of countries that employ different organ procurement policies. Here, a standardised measure that is often used to determine how efficient a country is in this field is shown, where we evaluate how many donors were recruited and organs transplanted per million people (pmp) in the population (with a higher value always being seen as indicative of a more efficient system than a lower rate)
. As we can see, there is a substantial variance in national transplantation rates, with vast differences being experienced between countries even when they share the same system of organ procurement. For example, while Spain and Greece both have presumed consent laws in theory but informed consent policies in practise, their organ collection rates differ greatly, with the Spanish being, in a rough manner, 8 times more effective than the Greeks in collecting organs from cadaver donors after population differences are accounted for. 

In general, it appears that countries that work according to presumed consent guidelines do seem to collect slightly more organs than do countries using informed consent, although the link is not definitive. This can be seen by considering that the Spanish have what is considered to be arguably the best and most admired organ procurement system in the world even though they use informed consent to procure organs. This success can be attributed to a couple of simple factors. First, there has been substantial investment in this sector by the government, with a thorough support structure being erected to help a large number of well-trained doctors, who serve as organ procurement coordinators, request, remove, transport and transplant organs across this country. Here, it seems that there has been no need to rely on the provisions of the law to presume consent, as the Spanish public appears to be supportive of transplantation in general, which makes the task of these doctors much easier
. Second, a factor that is largely overlooked by commentators on this topic is that the Spanish have made better use of older, supposedly marginal organ donors than surgeons in other countries. While 10% of Spanish donors in 1992 were older than 60, by 1998, people in this age group made up 27.3% of the total donor pool, which clearly indicates that a substantial portion of the marginal increase in new donors recruited in the intervening years was attributable to the recruitment of old people who would otherwise have been overlooked
. Now, even if marginal donors provide slightly lower survival rates than more conventional donors, it is still possible to treat more patients who would otherwise have died due to a lack of organs, with the increased quantity of organs collected allowing for a much greater chance of a retransplant even if graft failure does take place.

Table 9.1 Cross country comparison of organ transplantation rates (1999)

	
	Population
	Cadaver
	Cadaver
	Living
	Total
	
	
	
	

	Country
	(in million)
	donors
	kidney
	kidney
	Kidney
	Liver
	Heart
	Heart-Lung
	Lung

	Austria

Presco-Presco
	8.1
	202

(25.0)
	382 

(47.3)
	35 

(4.3)
	417

(51.6)
	140 

(17.3)
	95 

(11.8)
	1 

(0.1)
	70 

(8.7)

	Australia

Inco-Inco
	19
	164

(8.6)
	286 

(15.1)
	167 

(8.8)
	453

(23.9)
	124 

(6.5)
	68 

(3.6)
	2 

(0.1)
	69 

(3.6)

	Canada

Inco-Inco
	30.5
	430

(14.1)
	647 

(21.2)
	378 

(12.4)
	1025

(33.6)
	383 

(12.6)
	172 

(5.6)
	5 

(0.2)
	91 

(3)

	Cyprus

Inco-Inco
	0.6
	6

(10)
	12 

(20)
	29 

(48.3)
	41

(68.3)
	0
	0
	0
	0

	Eurotransplant

Mixed
	114.5
	1578

(13.8)
	3054 

(26.7)
	572 

(5.0)
	3626

(31.7)
	1136 

(9.9)
	736 

(6.4)
	28 

(0.2)
	264 

(2.3)

	France 

Presco-Inco
	59.9
	970

(16.2)
	1760 

(29.4)
	77 

(1.3)
	1837

(30.7)
	699 

(11.7)
	349 

(5.8)
	28 

(0.5)
	99 

(1.7)

	Germany

Inco-Inco
	82.1
	1039

(12.7)
	1895 

(23.1)
	380 

(4.6)
	2275

(27.7)
	757 

(9.2)
	500 

(6.1)
	20 

(0.2)
	146 

(1.8)

	Greece

Presco-Inco
	10
	45

(4.5)
	69 

(6.9)
	85 

(8.5)
	154

(15.4)
	12 

(1.2)
	7 

(0.7)
	0
	0

	Portugal

Presco-Presco
	10
	190

(19.1)
	358 

(35.9)
	9 

(0.9)
	367

(36.8)
	159 

(16)
	12 

(1.2)
	0
	0

	Scandiatransplant

Mixed
	24.1
	338

(14.0)
	603 

(25)
	233 

(9.7)
	836

(34.7)
	183 

(7.6)
	110 

(4.6)
	5 

(0.2)
	83 

(3.4)

	South Africa

Inco-Inco
	40
	N.A.
	N.A.
	N.A.
	319

(8.0)
	4

(0.1)
	37

(0.9)
	8

(0.2)
	1

(0.03)

	Spain

Presco-Inco
	39.7
	1334

(33.6)
	2006 

(50.6)
	17 

(0.4)
	2023

(51.0)
	960 

(24.2)
	336

(8.5)
	4 

(0.1)
	135 

(3.4)

	Transplant UK

Inco-Inco
	62.9
	816

(13.0)
	1432 

(22.8)
	269 

(4.3)
	1701

(27.1)
	703 

(11.2)
	289 

(4.6)
	50 

(0.8)
	110 

(1.7)

	USA

Reqres-Inco
	280
	5848

(20.9)
	8026

(28.7)
	4457

(15.9)
	12483

(44.6)


	4698

 (16.8)
	2185

(7.8)
	49

((0.2)
	885

(3.2)


9.2 Organ transplantation in South Africa

While many people immediately associate organ transplantation in South Africa with the first heart transplant performed in 1967 by Chris Barnard, intervention of this form was established in this country the previous year, when the first renal transplants was carried out at the Medical School of the University of the Witwatersrand (with the notable assistance of Thomas Starzl)
. Regardless of public misconceptions on this matter, since these early transplants, the structure and sophistication of the national transplant system has gradually expanded, with increasing numbers and types of solid organs and tissues being transplanted across the country. 

At the same time that overall clinical proficiency was being established, the specific infrastructure required for the proper maintenance and functioning of a national transplant system was slowly being implemented, with such expansion going far beyond the mere training of medical staff and erection of dedicated clinical facilities. In the early 1980s, the first full-time organ procurement coordinators (OPCs) were deployed to request permission from families for the removal of organs from dead relatives. Prior to their introduction, doctors and other individuals who did not always have the appropriate training for this task were normally involved in the acquisition of organs. At around this time, the Human Tissue Act 65 of 1983 was introduced to replace previous legislation that governed the handling of all components of the human body, with upgraded regulations being used to account for the new realities brought about by the success of transplantation. This was followed in 1988 by the establishment of the Organ Donor Foundation of South Africa, a NGO established primarily to increase public awareness of organ donation and to stimulate the number of organs collected for transplantation
. In this task, the Foundation is best known for distributing the organ donor cards that signal a person’s wishes to donate, although it is also involved in the dissemination of information to the medical fraternity and general public through various media formats, either as special events or via more general public lecturing programmes.   

In South Africa, organs are collected according to the general system of informed consent, albeit with modifications designed to suit local conditions. With living donation, donors are restricted to direct relatives of the organ recipients, with the only non-related living donors that are normally considered for use being the spouses of patients. With cadaveric donation, brain stem death needs to be declared by two certified medical professionals and the accompanying provisions of the Human Tissue Act must be met first before attempts can be made to acquire organs. Here, the family are always consulted before organ removal is undertaken, as they have the right to veto a person’s choice to donate organs, even if a donor card had previously been completed. While these cards could be viewed as legally binding documents in a court of law, this process of seeking family consent is performed as a safeguard to ensure that no public damage that could harm the overall integrity of and support for the national transplant programme is caused.

Once consent is granted and organs are removed from a cadaver, they are then offered to those hospitals that might be able to use them, with certain hospitals that specialise in the transplanting of particular organs being immediately offered organs that only they handle. With hearts, surgery has traditionally been centralised at the state-run Groote Schuur hospital, but since the mid-1990s, these operations have also been performed at private clinics, run mainly by the Netcare Group, in the Western Cape, Gauteng and Kwazulu-Natal. Lung transplants are performed at a couple of private hospitals around the country while liver transplants, although occasionally performed at the state-run Pretoria Academic hospital, are usually performed at Groote Schuur. Almost 20 hospitals nationwide have the ability to perform kidney transplants, with these organs being distributed between hospitals in different ways. In Gauteng, where a good working relationship between private and public hospitals exist, kidneys are usually split on an even, one-to-one basis between the state and private hospitals irrespective of where they were extracted, but in areas where a slightly less amicable relationship exists, hospitals may have a greater incentive to retain both collected kidneys for internal use. With respect to tissues such as skin and bone, these are usually sent to specialised national facilities for handling or, in the case of corneas, to the applicable regional eye banks for grafting.

The allocation of organs to patients on the waiting lists will depend on the centre and organ type concerned, for even though internationally accepted best-practise rules are followed, no absolutely uniform rationing policies are applied nationally. For example, while most local centres will allocate kidneys primarily on the basis of an antigen match, some centres will also pay slight consideration to other factors, such as length of waiting time, when deciding who should receive a kidney. Meanwhile, with hearts and livers, physical compatibility is a crucial criterion in transplant eligibility, with recipients having to be in about the same age and body size range as the people whose organs they are about to receive. Generally, children receive no priority over adults when it comes to the allocation of a particular organ, since it is felt that over their lifetime, these younger recipients can expect to receive multiple organs that will eventually fail in most cases as their immune systems become pre-sensitised to foreign antigens. In addition, no distinction is made on the basis of race or any other demographic characteristic in deciding which patients on the waiting list qualify for a transplant – while whites generally received most of the organs given in past decades, this was more to do with the fact that they constituted the bulk of the recipient pool than with any overt display of racial favouritism
.

While no records are available of the characteristics of cadaveric organ donors from across South Africa, a reasonably good impression of their features can be gathered from a comprehensive examination of the details relating to patients serving as donors in the Johannesburg region. Here, Table 9.2 details the demographic characteristics of all patients who were initially referred to the organ procurement coordinators for possible consideration as donors, and who were eventually used as such, in 1995 and 2000
.

Table 9.2 South African organ donor characteristics

	A) Donor referrals

Year

Total

Male

Female

White

Black

Coloured

Asian

1995

78

44 (65%)

24 (35%)

41 (60%)

19 (28%)

6 (9%)

2 (3%)

2000

93

63 (68%)

30 (32%)

67 (72%)

17 (18%)

5 (5%)

4 (5%)

B) Actual donors

Year

Total

Male

Female

White

Black

Coloured

Asian

1995

30

17 (57%)

13 (43%)

23 (77%)

2(7%)

4 (13%)

1 (3%)

2000

34

28 (82%)

6 (18%)

26 (76%)

4 (12%)

1 (3%)

3 (9%)

C) Donation success rate

Year

Total

Male

Female

White

Black

Coloured

Asian

1995

44%

39%

54%

58%

10%

67%

50%

2000

37%

44%

20%

38%

25%

20%

75%




For both 1995 and 2000, the proportion of male and female patients referred to organ procurement coordinators was similar, with about two-thirds being male and one-third female. The greater proportion of male referrals is due mainly to the fact that they are more likely to be involved in activities where the integrity of their cerebral systems is compromised, such as being victims of violent acts or partaking in high-risk activities, such as travelling at high speeds without suitable protection. In racial terms, whites make up the majority of donor referrals, with their representation here increasing from 60% of all patients referred to the organ procurement co-ordinators in 1995 to 72% in 2000. This rise was achieved mainly as a result of a decline in the applicable proportion of black referrals to the organ procurement co-ordinators, from almost 30% in 1995 to about 20% in 2000, with coloured and Asian patients making up the remaining portion of referrals. Not all of these referred patients ended up giving organs though, with the number of actual donors being substantially lower than the number of potential donors. While the number of actual donors was about evenly split on gender lines in 1995, in 2000, males constituted a clear majority of the cadaver donor pool, with 82% of donors being male against a value of 18% for females. Racially, whites made up three-quarters of the actual donor pool in both periods, with non-whites constituting the remainder of the donor pool, with the total number of donors in both periods under review being essentially unchanged
.

One way of calculating the efficiency of an organ procurement organisation (OPO) is to determine “the percentage of potential donors who become actual donors”
. In 1995, there were 30 actual donors out of 78 referrals, signifying an overall procurement success rate of 44%, while in 2000, this rate had fallen to 37%, with 93 referrals leading to 34 solid organ donations. Although this figure appears low, it is roughly in line with the results obtained in the USA, where different OPOs had success rates of 37-59% from referrals after accounting for differences in donor suitability
. While organ removal was achieved for about 40% of all males in both periods, the success rate in organ removal from females showed a major drop, with the donation rate falling from 54% in 1995 to only 20% in 2000. Meanwhile, the success rate of organ collection from whites approached by OPCs decreased significantly in 5 years (from 58% to 38%), while the corresponding rate for blacks increased from 10% in 1995 (2 donations out of 19 referrals) to 25% in 2000 (representing organ removals from 4 out of 17 referred patients). For Asian and coloured donors, no inference with respect to the success rate of organ collection can be arrived at with much confidence due to the very low number of patients involved during both periods.

Various factors play a role in causing this substantial difference between actual and potential donors. Obviously, a lack of family consent to organ donation is a major obstacle, with personal, cultural and religious reasons being possible factors behind refusals to donate, which is to be expected given the cosmopolitan nature of this country
. At other times, only restricted consent may be granted, in which case only specific organs, such as kidneys, can be removed, with removal of other body parts that have a symbolic meaning, such as the corneas (the windows to the soul) and heart (the home of the soul), being prohibited. Alternatively, consent may be denied entirely or partially restricted if the family want organs to be donated to only certain categories of recipient, such as patients of a particular racial group or children. This is a controversial issue, with one British politician proclaiming: “to attach any condition to a donation is unacceptable because it offends against the fundamental principle that organs are donated altruistically, and should go to patients in the greatest need”
. In such circumstances, what may happen is that the family will be informed that while an attempt will be made to find suitable recipients meeting their requirements, no guarantee of fulfilling such a request can be given, with such an assurance sometimes being enough to result in consent being granted.

Failure to meet medical requirements is also a major factor in the lack of cadaveric organ removal, with non-heart beating patients and others who cannot be certified as having brain stem death being referred to organ procurement coordinators even though they will always be turned down as donors
. In cases where the family consents to donation, removal of organs may still not be performed if outside restrictions are imposed on such an activity. In South Africa, all people who die of unnatural causes must be examined by a state pathologist to determine the full nature of their deaths, which might occasionally result in a veto being imposed by these authorities if they wish to investigate a particular death more intensively. Organs are also not removed if they have significant noticeable defects and infections, such as poor general function brought about by disease and physical damage. While it has been noted that “HIV and viral hepatitis pose significant limitations to the future of transplantation in this country”
, very few cases exist of referred patients being passed up for donation due to the presence of these two main diseases (or other transmissible diseases such as CMV). To a large extent, this is because infected patients are filtered out beforehand by the medical units that make the referrals to the procurement staff, as these institutions are often able to find out about a patient’s medical profile when they are admitted, either through interviews or via general diagnostic testing.

As Table 9.3 shows, a general analysis has also been performed to determine the underlying cause of death of actual organ donors. While the figures under investigation relate to individuals in Johannesburg only and may thus not reflect the situation that exists elsewhere, they nonetheless provide a useful guide to donor death (as well as an indirect commentary on the nature of South African society). While victims of traffic accidents provided about 20% of cadaveric organ donors in 1995, by 2000 they made up almost half of the donor pool, with victims of assaults, usually caused by firearms, also providing relatively more donors in 2000 than they did in 1995 (20% versus 10% respectively). In contrast, a significant decrease was registered in the number of self-inflicted deaths leading to organ donation – while these deaths are mainly suicides caused by gunshot injuries to the head, they also cover a small number of cases of negligent firearm handling, as may happen via accidents at home or through Russian Roulette. Finally, the remaining one-third of donors had either died of medical conditions such as cerebral haemorrhaging or through accidents such as drowning, falling or having a head injury.

Table 9.3 Organ donor causes of death

	Year
	Total
	Traffic accidents
	Assault
	Self-inflicted death
	Medical factors
	Other

	1995
	30
	6 (20%)
	3 (10%)
	12 (40%)
	6 (20%)
	3 (10%)

	2000
	34
	15 (44%)
	7 (20%)
	3 (8%)
	4 (12%)
	5 (15%)


In Figure 9.4, a summary of annual statistics relating to solid organ transplantation in South Africa from 1991 to 2000, as compiled by the Organ Donor Foundation, is provided
. From the data provided, we can see that over the past decade, the number of transplants performed has risen at a slow rate, with almost all the organs that have been transplanted being hearts and kidneys. This is more or less in line with the unofficial national policy of specialising in the transplantation of these particular organs, with other organ types having a lower priority amongst transplant teams. If we go back to Table 9.1 though, then it becomes apparent that by world standards, the number of organ transplants in South Africa per million population is relatively low, with most countries being able to collect far more organs than this country regardless of the system that they use. Thus, it is clear that the local organ donation system is far from efficient, with this country failing greatly in its efforts to increase organ supply as can be seen by both the local year-on-year procurement rates and in the international cross country evaluation.

Table 9.4 Organ transplants in South Africa (1991-2000)

	Year
	Heart
	Heart-Lung
	Lung
	Liver
	Kidney
	Total

	1991
	27
	0
	0
	7
	248
	282

	1992
	33
	0
	0
	8
	241
	282

	1993
	35
	0
	1
	17
	313
	366

	1994
	37
	0
	0
	15
	316
	368

	1995
	47
	4
	0
	14
	339
	404

	1996
	46
	2
	0
	10
	308
	366

	1997
	36
	1
	0
	10
	286
	333

	1998
	47
	0
	4
	8
	284
	343

	1999
	37
	1
	8
	4
	319
	369

	2000
	41
	0
	2
	12
	359
	414


Although there are significant differences in the year-on-year figures, the number of heart transplants performed has been growing at a steady rate, with the number of transplants performed in 2000 being about 50% greater than the number undertaken in 1991, although it is still substantially off the peak figure achieved in 1995. Here, the private hospitals have succeeded in capturing a large share of the market despite only starting to perform heart transplants since the mid-1990s. To all intents and purposes, the number of heart-lung and lung transplants has remained static in the period under observation, although it must be conceded that the programmes that have been established for dealing with lungs have only been running for a few years. Meanwhile, although the number of liver transplants has fluctuated over the years, the average number of such operations performed has remained at a general level of about a dozen transplants per annum (which is nonetheless substantially lower than the peak numbers achieved in the early 1990s). 

However, by far the most common type of organ to be transplanted in South Africa is the kidney. While kidney transplants are performed throughout the country, the key centres are Cape Town and Johannesburg, with Groote Schuur hospital being the location where the most operations of this type are performed. In 2000, where a breakdown of donor sources is available for the first time, we are able to ascertain that of the 359 kidneys transplanted throughout the country, 251 were obtained from cadavers, 99 were provided by related living donors, and 9 came from non-related living donors. For a country where brain dead donors are habitually used, this is a remarkable figure, as it means that about one-third of kidneys were obtained from living donors, with the norm in most countries being a much lower ratio of living to dead donors unless there are significant difficulties in obtaining sufficient organs from conventional cadaveric sources. 

In addition, a wide range of tissues, including corneas, skin, bones, bone marrow and heart valves have been acquired and transplanted
. Here, the most common type of tissue to be grafted is the cornea, with doctors being able to remove this tissue at much greater leisure from a larger pool of dead people than is possible with solid organs. In 1999, 686 corneas were transplanted, with the number jumping substantially in 2000 to stand at 854 corneal grafts carried out at the various eye banks around the country. By comparison, far fewer transplants of other tissues have taken place, with the number of bone marrow transplants, for example, which always involve living donors, standing at fewer than 300 operations in a period spanning over 20 years
.  

As no multi-centre data pertaining to waiting list numbers has normally been compiled in South Africa, no equivalent 10 year figures can be provided of organ demand to correspond with the data in Table 9.4 showing organ supply. The most that can be achieved is shown in Table 9.5, where details are provided of the number of potential organ recipients at the start of 2000 and 2001 only
. At the start of 2000, the total number of solid organs required in South Africa numbered 963 organs, while 1,052 organs were required in 2001, which signifies an increase in demand of 89 organs, or 9%, in 1 year
. What is not revealed here is that far more South Africans could benefit from transplantation than are reflected by the official numbers on the waiting lists, in which case, there is a vast unexpressed national demand for organs as well. For example, one estimate holds that up to 5,000 South Africans could potentially benefit from a solid organ transplant
, while as many as 20,000 currently blind individuals could benefit from a corneal graft
.  

Table 9.5 Waiting list numbers for all organ types in South Africa at start of year

	Year
	Heart
	Heart-Lung
	Lung
	Liver
	Kidney
	Total

	State sector 2000
	22
	0
	0
	18
	743
	783

	Private sector 2000
	-
	-
	-
	-
	-
	180

	State sector 2001
	15
	0
	0
	35
	744
	794

	Private sector 2001
	21
	6
	8
	0
	223
	258


While statistics relating to the amount of time that potential recipients have to wait before they can finally receive an organ from a cadaver are not officially recorded, a rough idea of how long a patient must wait can nonetheless be gained by a simple calculation using available data. Here, the expected waiting time of a patient for a particular organ is derived by dividing the number of patients on a waiting list at the start of a year by the number of transplants performed for that particular organ in the previous year, with the data being segregated to account for whether patients are on the state or private sector waiting lists. The results, provided in Table 9.6, show that between 2000 and 2001, while the expected waiting time for heart and liver transplants in the state sector fell substantially, the opposite effect occurred with kidneys, where renal patients were expected to wait for literally one extra year before a suitable organ could be made available. Meanwhile, a cross-section comparison demonstrates that in 2001, for hearts and kidneys, patients in state hospitals would wait about 75% longer for a transplant than their counterparts on the private sector waiting lists. Possible explanations for this major time difference could be that private sector hospitals had relatively fewer patients in their waiting lists or else were less willing to engage in transplants for certain types of patient that state hospitals would agree to undertake. 

Table 9.6 Expected waiting time before receiving a cadaveric organ transplant (in days)

	Organ
	State sector (2000)
	State sector (2001)
	Private sector (2001)

	Heart
	[22/8] = 1,004
	[15/12] = 456
	[21/29] = 264

	Heart-Lung
	[0/0] = N.A.
	[0/0] = N.A.
	[6/0] = indefinite

	Lung
	[0/0] = N.A.
	[0/0] = N.A.
	[8/2] = 1,460

	Liver
	[18/4] = 1,643
	[35/12] = 1,064
	[0/0] = N.A.

	Kidney
	[743/224] = 1,211
	[744/163] = 1,666
	[223/88] = 925


Of course, the waiting times that have been calculated are generalised results, with individual patients having substantially different waiting times for a transplant – while some may be lucky to receive a new organ within a few weeks of listing due to a good antigen or physical match, others may have to wait for substantially longer than the average time indicated before a transplant occurs. Location is also of importance, with patients waiting far longer for an organ in some areas than they do in others, with the best places (sometimes the only places) to receive an organ being Johannesburg and Cape Town. Nonetheless, these high waiting periods are obviously undesirable, as patients face greater pain and medical complications, as well as an increased risk of mortality, as their period of waiting on these lists increases. Although no records are kept of the number of patients who actually die while waiting for an organ in South Africa, it has been estimated that one-third of heart and liver candidates will die before an organ is made available to them
. For kidney patients, the corresponding proportion is lower, as they have the option of waiting far longer for a transplant since they can receive ongoing therapy via dialysis or, where possible, a kidney from a living donor. However, since there are many more patients with ESRD, the aggregate number of kidney deaths is much greater, with one estimate holding that the number of ESRD patients sent home to die due to a lack of transplantable kidneys stands at about 10 individuals per week
. Thus, if we add the number of waitlisted patients for different organs who die before receiving a transplant, it would be fairly reasonable to surmise that several hundred people could expect to die per annum in South Africa due to the organ shortage that exists (with many more people not even being considered if they do not make it to the transplant waiting lists).

Several issues relating to transplantation in South Africa are worth discussing. The first concern relates to the manner in which the role of government, through the Department of Health, has changed over the past decade. With the change of government in 1994, the objectives of the national health strategy shifted from a system of secondary care, based on a capital and labour intensive medical infrastructure, towards a primary service model, where the emphasis was on the widespread provision of basic services and prevention of common ailments. This change has major implications for the transplant sector, which, along with associated services such as renal dialysis units, consume vast resources relative to the number of patients treated due to its high-tech nature
. As the priorities of the state have slowly changed, individuals in this sector have had to lobby with increasing difficulty to maintain sufficient public funding to carry out their work, although they have been fortunate that the private sector has been allowed to operate in this sector at about the same time that the state was scaling back on its activities. Despite this, the state continues to act in a manner that belies its decreased importance in this sector, and may thus be an unwelcome presence here, given its ability to play a dominant role through its coercive ability to unilaterally impose policies on all relevant parties.

The conflict between the intention of the state to play a role in the transplant sector and its ability to do so is clearly demonstrated by the debate surrounding the granting of access to renal dialysis and transplants to state patients. While the guidelines issued by the Department of Health proclaim that “all South African citizens and permanent residents must have equitable access to chronic renal dialysis in the public sector”
, it concedes nonetheless that meeting such a goal is beyond its own abilities, stating that “it will not be possible, within the foreseeable future, for chronic renal dialysis patients to be provided for all patients who could potentially benefit from this treatment”
. Rather, the state has worked to limit access to dialysis by declaring that in the public sector, “the main criterion for chronic dialysis is suitability for a renal transplant” (original emphasis)
 – patients who attempt to by-pass this restriction by first enrolling at a private dialysis unit with the hope of then transferring to a similar facility in the public sector are prevented from doing so by being forced to remain the responsibility of the private doctors or hospitals that accepted them. To medical practitioners in the state sector, this type of restriction can be ethically disturbing as it prevents them from acting in the best interests of their patients, with the possibility existing that some patients might be enrolled by doctors on dialysis units even though they have little hope of actually receiving a transplant
. A few years ago, this restriction was challenged by a plaintiff with ESRD who could not get entry to state dialysis unit, with the Constitutional Court eventually ruling that this restriction was acceptable given the lack of resources in the public sector, even if many patients who could benefit from dialysis were to die from their problems (as happened to the plaintiff). 

There are also other signs that the state is unable to play a meaningful role in transplantation (or simply does not wish to do so). Here, the state has, in recent years, been successfully free-riding on the private sector, with state hospitals being able to get many of their organs thanks to the efforts taken by private agencies to acquire them without ever compensating them for their work. For example, while the state does not provide the Organ Donor Foundation with any funding, it benefits nonetheless from the increased public awareness created by this body about the benefits of transplantation. In addition, the state also benefits when organs that have been retrieved from donors in one area are flown to hospitals in other areas where they can then be transplanted. While these organs are sometimes flown on jets whose services have been sponsored by firms such as Rembrandt and SAA, this is not always attainable, in which case a jet must be privately chartered to move the retrieved organs, at a cost of about R20,000 per flight. Here, transplanting hospitals, in both the state and private sectors, do not cover these costs, which must be borne privately by the Organ Donor Foundation even though it can ill-afford to bear such expenses
. The state also benefits through the services and supporting infrastructure provided by the organ procurement coordinators who, even though formally employed in the private sector (by Netcare), collect organs from patients in the state sector as well, given the lack of such suitably qualified individuals there, with no charges being levied on the state for the provision of these essential services.

A second major issue relates to the racial composition of the organ donor pool, which is, as the figures in Table 9.2 demonstrate, not representative of the composition of the South African population as a whole. As the majority of the people in this country are non-white, their low organ donation rates, relative to the white minority, serves as a substantial obstacle to the expansion of transplantation in the country, with any efforts to increase the donor pool having to concentrate on increasing the number of non-white organ donors. While efforts to increase the number of black donors have been implemented, they have so far not been very encouraging, with appeals for altruism having very little value in the face of traditional cultural opposition to organ removal. Here, a double-standard seems to be in effect. Although non-whites make up the minority of organ donors, they make up a rising proportion of recipients, so if altruism fails at increasing the number of organs collected, alternative policies may need to be considered to ensure that the number of black donors increases.

Finally, as with blood donation, there are major concerns about the prevalence of infectious diseases in South Africa, with almost 5 million HIV carriers and about 2 million people with HBV living at present in this country. The problem here is not that people with these diseases could actually infect recipients, as they are likely to be discovered through medical testing before even being referred to the organ procurement coordinators, but that they cannot be considered as organ donors in the first place, which thus has a negative impact on the size of the organ donor pool. Once again, alternative measures may need to be implemented if healthy donors are no longer available due to the ravages of disease, although here, the value of altruism has never been an issue since even if these people wanted to donate organs, they would not be allowed to do so.

We now end our discussion of the problems faced by transplant systems when it comes to the collection and allocation of organs. As was seen, the common problem worldwide is a lack of available organs, with various approaches being used to overcome the shortages that exist and thereby alleviate the mass suffering brought about by the large number of deaths suffered while awaiting a transplant. While some of these methods have been denounced as being unethical and contrary to the spirit of altruism, they have nonetheless been adopted, with the fact that patients from countries where altruistic systems prevail have, in their desperation, travelled to areas where unorthodox ways of acquiring organs are used serving as both a sign of the failures that exist with altruistic donation as well as of the successes that can be achieved with market based solutions in acquiring organs. In the following sections, we examine ways in which organs can be provided to recipients through market-oriented channels, where the emphasis on provision is based on the concept of self-interest rather than communal interest.

9.3 Arguments in defence of organ trade
Any debate on whether people should be given any right to sell their organs should start by first considering who owns the property right to the human body. While alive, ownership is generally accepted as resting in the hands of each individual person, who is given the right to do almost anything he wants to with his body. There are obviously some restrictions to this right, with people being legally barred from committing suicide or entering into a contract making them slaves of another person, even if they voluntarily wish for this to happen. Here, doubts may exist as to whether these restrictions on property rights apply if people wish to sell organs that cannot be regenerated while alive, although since live donation is allowed to happen, there is no reason why it should not be allowed to take place when money becomes a factor of consideration.

Once a person dies, the question of property rights becomes more complex. Here, it appears that over time, there has been an imperceptible shift in the way in which the human cadaver has been viewed. Traditionally, property rights were irrelevant, as a decomposing cadaver was seen as a nuisance that had to be disposed of as soon as possible. Consequently, the family would be given limited rights over the disposition of the body, or else the state would claim eminence over it. Now, as the body gains value once a person is dead, the relevance of this approach has diminished, with the body now having the potential to be seen as an asset making up part of a person’s estate rather than as a liability. In this case, a redefinition of property rights has become essential, although there may be some disagreement over whether the property right to a cadaver should be privately or publicly held. Here, the most natural claimants to ownership of this title should be private individuals themselves, for if we can, after all, own ourselves while alive, then we (or our estate) can also own ourselves while dead. This view is borne out by the fact that as all organ procurement organisations claim that people should consider what they want to be done with their bodies after death, there is a tacit admission that we indeed own ourselves when we die.

A variety of arguments have been used to prove that “systems based on payment for organs carry the obvious risk of exploitation of the disadvantaged”
, with various reasons being given as to why and how poor people are coerced, primarily by the rich, into selling their organs. However, closer inspection of the arguments provided reveals that in most of these cases, the risks are not as obvious nor as exploitative as they are made out to be, which is really not surprising, as “there is no sense in which being paid impairs free will”
. Rather, what these arguments reveal is that many people have an uneasiness with the distribution of wealth that exists in society, although the response that is then mounted to such inequality and the alleged exploitation of the poor, “seems to take the curious form of wanting to make them worse off still”
, as their freedom to engage in what could be value maximising trades is restricted
.

One common argument against paid organ donation holds that poor people are coerced, usually by their poverty, into selling their organs. Due to circumstances beyond their control, they are forced into taking risks that their better off counterparts would not contemplate assuming, with the lack of other options with which to make a living preventing them from seeing organ selling as a poor activity to follow. In order to protect the poor from facing such coercion, critics suggest that the best way of helping these unfortunate individuals is to prevent them from selling their organs, in the belief that such an action increases the range of choices that they have. This is a highly illogical approach, as “prevention of sales, in itself, only closes a miserable range of options still further”
. Thus, if those who profess to have a desire to assist the poor really wish to help these individuals, they should support organ selling, as this provides them with an additional route with which to escape poverty while retaining their individual autonomy
. If, however, they wish to coerce the poor into remaining in their current state of desperation, then by preventing organ sales, they are following the correct policy, as “coercion is a matter of reducing the range of options there would otherwise be”
. In addition, what seems to be lost to those who say that paid donation is coercive is that a major element of coercion can also exist with living related donation, yet no qualms are raised when such activities occur. This is because “if losing a kidney is intrinsically undesirable, it is just as undesirable for a donor as for a vendor, and chosen only because constricted circumstances have made it the best option all things considered. If coercion is a reason for not allowing organ sales, and poverty counts as a kind of coercion, coercion by threat of death of a relative should equally rule out donation. The logic is the same”
.

A related argument suggests that as donors are poor, and thus likely to be uneducated, they might not fully understand the risks they face, and will thus enter into a damaging transaction out of ignorance. To prevent such incompetence from occurring, a paternalistic solution is to prevent the poor from having to make their own decisions on this matter, with the prevention of organ sales, by those who believe themselves to be more enlightened on this matter, being deemed the most suitable approach worth following. Now, while it is plausible that people who are poor enough to sell organs may be ill-informed about the risks associated with their activities, banning sales on these grounds is unwise, as there are a couple of counter-arguments to such a policy. Firstly, it is possible to correct any ignorance that potential sellers may have about what is to happen through the mandatory provision of counselling, as happens with related living donors at present. Secondly, this type of prohibition has the potential to be abused and curtails individual liberty, with a blanket rule being applied to all people regardless of their individual circumstances and knowledge. For example, if rich people or medical practitioners, who are presumably better educated than the poor and well informed of the risks that are faced, decide to sell their organs, what would the argument regarding ignorance of paid donors then be, as surely they know what they are doing?  

The amount of payment offered to organ sellers is another controversial matter, with critics either arguing that organ sellers are likely to be paid too little or too much for their organs for any trade to be fair. In the first case, paid donation is held to be bad since paid donors, especially when they are living, are believed to be parting with a very important personal asset for a price that does not reflect its medical value in maintaining ongoing health. Here, a degree of financial exploitation is believed to exist when poor people sell their organs, as buyers may be able to haggle down the price of their organs to levels that are believed to be even lower than the seller’s private value of them, so great is the desperation for money. Consequently, if exploitation of sellers is to be prevented, then the only course of action would lie in preventing sales altogether. Here, it has been correctly pointed that out that prohibition is not the solution, for “if exploitation means not paying a fair price, this is no argument against payment for organs but is an argument for a fair price”
. What the fair price of an organ is remains open to debate though, since only the market, guided by the buyers and sellers involved in the transaction process, should be relied upon to provide guidance upon this matter, with outsiders having only limited input to offer on this matter. What is clear from the data available on altruistic donation though is that the fair price of organs is not zero, otherwise we would not be in the current situation of facing massive organ shortages that we currently find ourselves in.

A complete reversal of the previous argument is then provided by stating that at other times, poor donors are coerced by their state of poverty into selling organs through the provision of an offer that they cannot refuse, as may happen when the amount of money offered to them is a large multiple of their annual income. Here, the amount of money on offer is again the source of coercion, with the only possible way of preventing this apparently undesirable problem of paying the seller too much money once again lying in the elimination of any potential for trade. Now, while such indecent proposals may be seen as a form of coercion, they are still desirable, as they increase the range of options available to the sellers, for not only do the original set of choices remain available to them, but they are expanded by one more option. In addition, the amount of money that is offered to a seller for an organ can also serve as a useful point of reference for how good the other options available to him are, with the better the offer made, the clearer the preference any decision to sell is likely to be, while the poorer the offer, the less likely will be any inclination to trade (with other options being seen in a better light in such a case).

This argument against paid donation becomes particularly vociferous if middlemen are involved in bringing buyers and sellers together, as there is a perception that these brokers will exploit the sellers by giving them a fraction of the fee that they receive from the buyers for an organ. Here, critics have a faulty understanding of the value of brokers in facilitating trades between parties who do not know one another. Nor do critics appear to understand the benefits of reducing any other transaction costs. To a seller, the payment that is made is, at the very least, enough to cover the costs, risks and inconvenience of organ removal, or else no sale would take place in the first place. While it is obvious that the seller would always be happier with a higher payment than may have been received, he is still better off in a financial sense than he was before, with sellers always being free in a market economy to avoid the services of brokers and transact directly with buyers if they so desire. The reason this does not happen is simply that the transaction costs of using the market may simply be too high, which means that even if there were amenable sellers and willing buyers, the selling of organs is not guaranteed to take place as efficiently as could be possible under other conditions. Thus, brokers serve a useful role in reducing the costs that buyers and sellers have in transacting with one another, and in so doing, may actually make them better off than they could expect to be if they traded directly with one another
. 

More general objections other than paternalistic arguments in favour of defending the poor have been raised against organ selling. For example, while an organ sale involves only the buyer and seller, it is claimed that third parties are also affected by these activities, with negative externalities of a psychic kind being imposed on family members or the community when they learn that a person has actually sold an organ. Such allegations cannot really be substantiated. To the contrary, the available anecdotal evidence suggests that in most cases, a positive externality is actually created, with many sellers engaging in these activities in order to help their families through the provision of medical care, food, a dowry, or some other measurable benefit that would not otherwise be obtained. Furthermore, a positive externality is also created for people associated with the organ recipient, who now has a lease on life that was previously not considered possible. 

Opponents of sales have also implied that their opposition arises out of concern for the welfare of patients using purchased organs, with the poor results obtained by people who engaged in organ trade serving as proof that buyers need to be protected too. A problem of information asymmetry is said to exist, where unscrupulous sellers may sell organs to patients that function poorly, do not have a good antigen match or are diseased, with the risks being further compounded by the fact that transplants are allegedly more likely to be performed in poor quality clinics. These may be unfortunate possibilities, but it is highly likely that if buyers are indeed wealthy, they will have more than enough knowledge of the risks they face – despite this, they should still be given the right to buy organs, for even though the organs and clinics under consideration may be less than desirable to recipients, taking a gamble and failing may still be better than dying, which is the only alternative outcome. Meanwhile, if objections are raised because there is unhappiness that organ recipients do not have access to correct information relating to the quality of organ on offer, then the proper approach is to provide them with this information through certifiable tests on the seller, not to remove their right to buy organs
. Finally, what critics of paid donation forget is that by preventing organ trade, they are themselves guilty of coercing the rich into taking actions that might not be of their own free will – given that buyers may choose to pay for organs, and will make a personal sacrifice by foregoing the consumption of other goods in order to raise funds for such a purchase, any move that prevents them from doing so can itself only be seen as a coercive act that limits individual autonomy and the maximisation of utility
.

Religious beliefs also play a role in the debate over sales, with people of many faiths arguing that some higher authority prohibits the sale of organs
. Here, humans are believed to be mere stewards, rather than owners, of their bodies, which means they have no right to dispose of their organs in whatever manner they see fit to do so. How relevant such beliefs should be in what is an increasingly secular society is questionable though, especially since religious people are under no obligation to sell their own organs (or buy them from others). In addition, while arguments may be made that the donation of organs is religiously acceptable, since it involves an altruistic impulse that does not exist with organ selling, questions must nonetheless be raised that if people are indeed custodians of their organs, what religious right do they have to dispose of their body parts for free, even if it is due to altruistic rather than financial motives?

As with blood donation, an apparently self-evident truth is that payment for organs precludes any possibility of altruism on the part of donors, with selling being held responsible for demeaning the altruism of unpaid donors and of the gifts they provide. Such a belief is based on the assertion that “one may not purport to sell what cannot be sold, for in the very process of sale that which is purportedly sold is transformed and its value is destroyed or diminished”
. What appears to happen in such a case is that critics of selling believe that they have some form of moral authority to impose their preferences on others, with one commentator falling into this trap by stating that while altruism is not a personal value that can or should be imposed on others, “it is a fundamental virtue of good societies and good persons”
. Unfortunately, the problem with this view is that supporters of altruistic organ donation are guilty of forcing their own beliefs of what is right and what is wrong on other people who may follow different value systems but who are prevented by law and social pressure from acting in accordance with them
.

These value judgements as to the altruistic intentions of donors, and their gifts, are undesirable and can be morally ambiguous, especially since “for any action that an opponent of sales would count as altruistic, it is easy to imagine a case of selling that would be altruistic by the same standards”
. For example, if a father gives a kidney directly to his daughter and saves her life, he is altruistic, but if he sells a kidney to another person in order to pay for an operation that could save her life, then surely this action should also be seen as altruistic. In any case, arguing that people are engaging in an enlightened form of altruistic behaviour when they take part in cadaveric organ donation is a point open to interpretation, as “it is hardly an act of great generosity to donate that which you cannot use and may not sell”
. Now, while it may be true that the charitable impulse on the part of the provider is missing when something is sold rather than donated, the fact remains that the physical and functional characteristics of the good remain the same, with only the technicalities of the act being different. Indeed, a fundamental point with giving goods away for free when they can be sold is that the status of the donor is enhanced rather than degraded, as the good concerned is likely to be seen as having a greater intangible value attached to it than a purchased good
.

In addition to these largely moral issues, critics of payment have also proposed various technical reasons for why organ selling is bound to fail from a practical perspective if introduced. Most importantly, they have pointed out that “markets for organs in India, Russia, and China have led to abuses of donors and their families, as well as health risks for recipients”
. Now, this is a slightly unfair comparison to make, since there are major differences between these countries and places such as the USA and Europe, where major organ shortages exist. First, none of the three mentioned countries are, due to their socialist backgrounds, well known for having successful markets for the provision of even basic goods, never mind organs, with each being characterised by inefficiency, corruption, and limited respect for property rights and the rule of law (except when applied to the retention of power). Thus, it is hardly surprising that abuses of donors have taken place when market exchanges in these states are fraught with difficulties. Second, the medical facilities in these areas are of a rudimentary nature compared to the facilities in more developed states, with patients that receive organ transplants facing greater health risks regardless of whether organs were freely donated or purchased due to the lower standards that exist. In such a case, it is not appropriate to infer that a recipient’s health risks would be so severely compromised if well-matched, healthy organs were purchased from properly compensated donors in First World clinics
.

Another suggested technical flaw is that “those who would have to approach relatives of the deceased have shown little support for payment incentives”
. Here, a lack of technical support can be problematic, for if there was nobody willing to make a proposition of trade to patients or their families for organs, a scheme of organ payment could not hope to succeed due to a lack of purchased organs. This claim is questionable though, as a survey of those people who are actively involved in asking for organs found that while a large proportion would be unhappy with a shift from an altruistic towards a paid system, the difference depended greatly on the profession of the respondents
. While most religious and social workers, as well as doctors and nurses, would be unhappy to ask for organs if there was a shift to paid donation, over half of the organ procurement coordinators interviewed would still be happy to ask patients to donate if money became a factor worth mentioning, which is significant, since these are precisely the individuals who obtain organs with the greatest success rate of all requesters. As it is, being given the ability to offer payment may actually prove to be an aid in carrying out their duties, as some coordinators have already “dealt with families who might consent to organ donation from the brain dead family member, but who refuse because there is no financial incentive for the decision to permit organ recovery”
. Furthermore, a point that critics overlook is that such requests need not be made when a person has died, with various possible ways existing of asking people whether they would like to sell their organs while they are alive and healthy (in which case there is no need to have medical staff approach the family to solicit for a sale).

A more justifiable fear is that if sales are introduced, criminal acts could occur where kidneys and corneas are stolen from people who have no wish to part with these tissues. Here, a couple of examples of events that are alleged to have taken place in the past are used to suggest that the theft of organs can happen on a wider scale if organ selling is permitted. In the first case, a businessman in a foreign town is befriended by an extremely attractive woman in his hotel bar who suggests, after a couple of drinks, that they return to his room in order to get somewhat more intimately acquainted. The following day, the man wakes up to find himself in a bath full of ice, with a telephone and a note being next to the bath, with the note telling him that a kidney has been removed from him and suggesting that he call an ambulance to be rescued. In the other scenario, children go missing from their families and are found, a few days later, with corneas or kidneys having been removed from them. While such stories have, for many years, been widely recounted, they have never been verified and are more than likely urban legends that have been accepted as fact. Nevertheless, even if organ theft does occur, only a few incidents are likely to be recorded, as the expected low prices that could be obtained if a market works at greatly increasing supply may not be worth the costs and risks involved for criminals, especially if the state provides a powerful deterrent against such activities
. As it is, the only cases of organ theft that have generally been known to take place are those that are sanctioned by the state – while presumed consent laws may be seen as a coercive form of state theft operating under the banner of altruism, the removal of organs from executed prisoners is a clearer example of outright theft against the wishes of the “donors” concerned when the state has no clear property rights to such body parts.

While the debate regarding the value of payment has usually centred on stating that it is a bad policy to follow, what is often overlooked is that in addition to the obvious benefit of increasing organ supply, allowing for the sale of organs has wider, less known merits.

The most obvious benefit of organ selling is an ethical benefit, which arises in particular when applied to cadaveric organ sales. For a long time, it has been argued that “because our current organ procurement system is based on financial gain for all concerned, the altruistic “gift” upon which so many recipients depend has been described as unfair and insensitive to donor families and the source of basis distrust of the system by the public”
. While “it is clear that the “gift of life” can be financially lucrative to hospitals and OPOs”
, to the donors and their families, this is not so, even though they are the ones responsible for initiating the entire process of organ transplantation in the first place. Now, from even a simple perspective of equity, it would seem obvious and fair that these individuals should also receive some financial benefit from organ removal, as the Kantian benefit that they are supposed to be happy with is likely to provide them with scant consolation when the loss of a life has taken place
.

Another benefit provided by selling is psychological. One reason anonymity is applied to voluntary donation is to ensure that no emotional bonds are formed between donors and recipients. Unfortunately, it is not always possible to preserve anonymity, in which case problems can arise when, for example, donors (or their families) expect to receive some form of irredeemable gratitude from the recipients. With market trading, such an event is less likely to happen due to the disinterested nature of the transaction, especially if the provider of the organ is a living donor who is only interested in receiving a payment and who has no wish to maintain any link with the buyer of his or her organ.

Furthermore, when looking at whether the provision of incentives for organs is a desirable policy, it would perhaps be worthwhile to find out what the general public thinks on this issue, rather than consider only the views of professional ethicists, physicians, and other specialist commentators, who may have their own agendas to support. Here, a couple of surveys conducted in the USA provide some enlightening reading, with about half of those surveyed in both instances stating that they were in favour of some form of compensation to providers of organs
. While about two-thirds of respondents who were younger than 35 favoured payment for organs, such a position was only held by about one third of those older than 55, with males and poor people being more amenable to such a policy than females and the wealthy. Here though, the opinions of older people may be less relevant than those of younger individuals due to two major factors. First, as older individuals are unlikely to serve very often as organ donors in any case due to their advanced age, so their input in this debate may be of lower value than that of younger people, who are more likely to be able to sell their organs in return for payment. Second, as older people are more likely to have poor health, they may have a bias against payment if they feel that this is not in their personal interest. This is since they may be worried that having to purchase organs could conceivably increase their medical expenses if they too have organ failure and need a transplant sometime in the future.

Finally, while organ selling has obvious physical and psychological benefits for the individual patient through the effect that it has on increasing the supply of organs and decreasing transplant waiting times, it can also lead to some major economic benefits for society as a whole. While the concept of paying for organs may suggest that transplants will become more expensive than they currently are, as a good that was previously provided for “free” is now only available at a positive price, such an assessment is not necessarily correct. This is since the availability of greater quantities of purchased organs can lead to the generation of substantial cost savings that may exceed the costs associated with their procurement. Direct savings can be achieved primarily through reduced reliance on comparatively more expensive treatment procedures for patients with end stage organ failure, such as dialysis and hospital internment, with hypothetical estimates finding that within a couple of years of receiving a purchased organ, the purchase price will have paid itself off completely due to the reductions achieved with these direct expenses
. At the same time, better use can be made of the available transplant infrastructure if it is currently being underemployed, with the average costs of transplant surgery decreasing as economies of scale are exploited. In addition, what is often not accounted for are the indirect savings that can be obtained with organ sales, such as the lower need to spend money on publicising altruistic donation and the increased economic activity brought about when organ recipients can bring forward their transplant dates, as they no longer need to incur the opportunity costs of being ill and can resume an active life sooner than before.

Before concluding this section, it may be worth considering who could have an economic interest in ensuring that organs are donated for free rather than sold. One possible group that was initially suspected of benefiting from the restriction on transplants were health insurers, as these businesses would have to incur an increased cost of paying for the operations of their clients whenever a transplant took place. However, this argument has gradually fallen out of favour since these parties are believed to be unlikely opponents of paid donation. This is since transplants are usually cheaper than pharmaceuticals, dialysis and other treatment options, which means that they provide tangible economic benefits rather than costs to the insurers. Thus, they are likely to actually support the concept of organ trade if it reduces their expected costs of treating a client with organ failure, as well as allows them to offer lower premiums to compete for business
.

As a result, an alternate hypothesis that has steadily gained ground in the USA is that the main beneficiaries of a system of unpaid organ donation are those in the medical profession, especially the transplant surgeons. Given the current shortage of organs that is perpetrated by the system of altruistic donation, only a small number of these specialists are required to perform transplants, which means that they can act together like a well qualified, tightly knit cartel. If the supply of organs were to increase, the demand for, and subsequent supply of, new transplant surgeons would increase, with the interaction of market forces inevitably resulting in lower incomes for the original set of transplant surgeons
. Fortunately for the current surgeons, they form a small group of individuals with shared interests, which means that co-ordinating their activities is cheap relative the benefits that are available, allowing them to prevent an united front against organ selling. By contrast, the larger group of potential transplant surgeons form a disorganised group of individuals with diffuse interests, who are unlikely to mobilise in order to support trade given the relatively low cost-benefit payoff available to them (in view of the possibility of free-riding by others)
. 

In essence, we once again have a case of rent-seeking, where a special interest group (within an even larger special interest group consisting of the American medical profession) has managed to ensure that laws were passed and subsequently maintained that were to their direct financial benefit. Here, the arguments that have been presented in the main body of this section have served as reasons for why organ selling was not desirable and why transplant surgeons ought to be believed when they say that what they are doing is in the “public interest”. In this, they have been supported by the hospitals where they carry out their activities, as these institutions too stand to gain immensely from the grafting of an organ, since “organs are not bought by themselves, they are useful only as part of the transplant surgery”
. Along with being able to make a profit from the renting of theatre and bed space, as well as from the provision of supplies and general patient care, transplant hospitals have also been able to make a profit directly from the organs that have been provided for free by cadaveric donors themselves. As proof, it has been noted that “the donor organ acquisition charges appearing on the patient’s hospital bill may differ from what the hospital was billed by the OPO. For example, some transplant hospitals routinely mark up by as much as 200% the charges they are billed by OPOs”
. If organ selling was permitted, such benefits would be harder to obtain, or would have to be more transparent than they are at present, as the payment to the organ seller would be known to the person who actually bought the organ.

Now, in South Africa, these arguments may not hold as well as they do in the USA, where they were initially formulated. This is since although the number of transplant surgeons is limited, they often operate in both the public and private sectors, which means that their incomes are capped to a much greater degree than are the incomes of their American counterparts. In addition, no disbursement system similar to the one used in the USA to transfer organs is in place, which means that appropriable rents are not as widely available to local hospitals. Here, local hospitals using very different policies to the ones that exist in the USA – while state hospitals have no need to mark up organ procurement costs since they have no need to make a profit (and do not bear these costs in any case), the private hospitals, which run the procurement service, will simply bear these costs hidden somewhere in their general expenses that are then passed on to clients in their medical bills.

Nevertheless, there may be some measure of truth in the allegations that even in South Africa, the biggest beneficiaries from a ban on organ sales are likely to be the transplant surgeons. As the number of transplant centres has steadily increased, the number of surgeons has invariably had to rise (regardless of whether many surgeons work in both sectors), which has most likely had a negative effect on their expected earnings capacity. There may also be a less obvious reason for why organ selling is opposed by South African surgeons. If local surgeons were to openly support or engage in such activities, they could risk losing their membership to prestigious international medical associations (which are opposed to organ selling). This could then deprive them of the professional gains associated with such membership, such as being able to publish their research in renowned journals. This loss of membership could have negative effects on their income if they receive salaries that emphasise a link between employment status and publications or membership of associations, plus it could lead to a loss of more general perks, power and prestige for them (such as being able to attend international conferences in exotic locales). Thus, even if South African doctors do have some degree of support for organ selling, they cannot publicly reveal this is this could result in a reputation loss leading to a decrease in professional standing for them, which indicates that they themselves may face coercion to side with their colleagues.

Having considered and responded to the arguments against the sale of organs, as well as covering the merits of such a policy, we can move on, in the following section, to examine how a market for organs could be developed.

9.4 The structure of a market for organs

A variety of arrangements pertaining to the recruitment, management and compensation of people who wish to sell their organs and tissues have been proposed. While all of these systems use the basic tool of pricing to provide individuals with an incentive to ensure that shortages are reduced, they do differ in the manner in which their operating structure is erected. This is since some systems have specific aptitudes that make them better suited to the handling of either living or cadaver donors, while other systems may be deemed more equitable or efficient in the manner in which they allow for organs to be distributed between different parties once purchased. This section examines some of the more feasible ways in which a market for organs could be established.

i) Conventional market trade

The simplest way to increase the supply of available organs is to provide cash incentives to people so that they will agree to sell their organs. In the case of living organ sales, which usually applies to the sale of kidneys, the person who sells the organ is the individual who is hosting the desired asset in his or her body, while in the case of a cadaver organ sale, the seller is usually a family member of the deceased in whom the right to negotiate an organ sale has either been determined by law or in whom such a right has been transferred to while the deceased was still alive. While a living organ sale only has one buyer and seller, with cadaveric organ sales, there is a possibility of multiple buyers and a single seller, as a range of tissues and organs that can be acquired from the deceased may be put up for sale for use in different recipients. In either case, a conventional exchange of property rights similar to the activity mentioned in Chapter 1 will take place, where the owner of a particular organ will agree to trade the ownership of that particular property right in exchange for a satisfactory payment.

An interesting point is that if sales are allowed from both living and cadaveric sources, it is likely that organs acquired from dead donors, such as kidneys, would be sold at a lower price than organs obtained from living donors, due to the obvious lack of need for them by dead individuals. Under such conditions, living donors are likely to be driven out of the market due to their higher expected prices, although it is possible that the opposite effect of living donors receiving a higher price could also happen. This is since their ability to reduce the ischemia time of an organ and provide recipients with a better antigen match than cadaver sellers could be of value is patients wish to recover as soon as possible from their illness with the least chance of graft failure. Essentially, what we will then have are two competing products, with the fundamental virtue of living donor organs being their expected greater quality while the strength of cadaveric organs may lie in the relatively lower price
.

One concern with a system of free trade is that it could lead to “profiteering” among some sellers if they realise that their organs are especially well matched to those of a potential buyer. Knowing this, sellers might engage in opportunistic behaviour by holding up the sale for ever increasing amounts of money, as they know that given the life and death nature of a transplant, the buyer may have no option but to pay them a higher price for an organ. The solution in this situation may be to set a price cap on the amount of money that can be paid to any seller for an organ. While this may be fair in the sense that it prevents some patients from losing a large portion of their wealth in order to gain an organ, it comes with a cost, as the imposition of price controls can lead to a limited number of organs being supplied on the market. This is since some people may not be willing to part with their organs in any case except if they are able to receive a higher price than is allowed by the law, with lower prices inevitably leading to lower levels of supply.

As was noted in the previous section, one fear about organ selling is that it can result in a state of adverse selection, where the seller may not disclose details relating to his overall medical history to the buyer, much like a paid blood donor would not tell a blood bank about his health, with the result being that buyers could be infected with diseases such as HIV. There are clear differences between paid blood donors and organ sellers though, with the most obvious point being that organ selling is a once off event, not a frequently performed type of activity, which therefore means that the seller has less of a financial incentive to hide information from the buyer
. In addition, in a properly functioning market, a buyer will be able to conduct a much greater battery of tests on a paid organ donor than is possible on a paid blood donor, which thereby increases his prospects of determining whether there are defects with the purchased organ. It is also possible to enter a clause in the contract stating that payment will be made to the seller only if a predetermined period of time, such as 6 months, has passed without the organ recipient registering any signs of infection that could be transmitted via the purchased organ
. With such a constraint, sellers will have very little reason to sell organs that they know are of poor quality if they realise that they are not going to get any financial benefit from such an action
.

ii) An options market in organs

A very interesting proposal for acquiring organs is to introduce a futures market for organs, where “healthy individuals would be given the opportunity to contract for the sale of their body tissue for delivery after death”
. Under such a system, people are approached to consider the issue of organ removal while they are still in good health and capable of entering into a contract out of their own free will, rather than waiting until they reach a hospital in a state of unconsciousness, where the burden of agreeing to a sale is transferred to their relatives. The advantage of this system of trade is that it ensures that neither medical staff nor the family have to confront the delicate matter of whether or not organs are to be sold, as a clear, irrevocable decision on this matter has already been taken by the deceased. 

The options market is very similar to the system of contingent organ donation that is currently used to allow people to donate organs, with the only difference being that instead of signing an organ donor card where they agree to give away their organs for free, people sign a contract where they are understood to agree to organ removal in return for remuneration. Different approaches to compensating sellers who enter into such contracts have been proposed
: 

- an upfront payment to the seller at the time of signing for the unrestricted right to gain access to the cadaver in order to remove organs at the time of death;

- a payment to be passed on to the deceased’s estate or designee at time of death in return for access to the cadaver and the right to remove organs;

- a payment to the deceased’s estate or designee to be made payable only if organs are actually extracted from the seller’s body, with fixed amounts being paid for different organs.

While all three options may have equal financial benefit to the seller, to the buyer, the final payment structure is preferable to the earlier choices due to a couple of factors. First, it excludes payment to the majority of people who do not die in conditions suitable for donation, with the buyer having no need to worry about the occurrence of any adverse selection should the seller suddenly take up activities that could damage his organs and render them unusable, for in such a case, he has the option of simply paying the seller nothing if the organs cannot be used. Second, it greatly lowers the problems of transaction costs, as the negotiations for trade only need to take place at the end of a person’s life, rather than on a regular basis should contracts need to be completed.

iii) Rewarded gifting

To some willing organ sellers, as with potential blood sellers, direct payments may not be suitable as a form of compensation or may carry a stigma that precludes them from engaging in this activity, even though they have no other objections to the sale of their organs. Here, a less direct form of compensation may be required, with the concept of “rewarded gifting” being useful in describing the indirect payments that are sometimes made to living donors
. While critics of organ payment may believe that this is a contradictory and undesirable term, as it suggests that people should not be rewarded for giving gifts that should only be offered out of altruism, they are wrong due to their reliance on a restrictive understanding of altruism. As the examination of altruistic motivations in Chapter 3 revealed, this term may be entirely acceptable, as it simply reflects the fact that donations may often be made due to self-interested objectives that are not always evident at first. In addition to being a suitable way of compensating actual organ sellers, the provision of indirect incentives also serves as a good way of recruiting and managing individuals who may have an interest in providing organs for transplantation purposes but who do not actually end up doing so.

One way of providing an indirect benefit to living providers of kidneys that has been successfully employed before is to offer them a medical insurance policy, with such a benefit being equally suitable for unrelated living organ sellers and for related living unpaid donors
. The special value of this incentive is that it can serve as a form of insurance policy to cover any medical expenses that may be incurred by the seller should he himself have the unlikely misfortune to suffer from failure of the remaining kidney at a date subsequent to donation. Alternatively, people who have been nominated as beneficiaries by the organ seller can receive some form of non-cash benefit from the sale of an organ. In a couple of cases, it has been recorded that individuals turned to selling their organs in order to raise funds to pay for a medical procedure that was urgently required by one of their relatives. In this situation, it may be possible for the seller to reach an agreement with a buyer, especially if it is a medical centre that intends to transplant the purchased organ in a client, that in return for the provision of an organ, the anointed relative will receive the appropriate level of assistance from the centre to treat his or her condition. Other indirect benefits that could be provided are the provision of education scholarships, subsidised accommodation and food for a guaranteed period or a cash payment to a charity chosen by the seller. Finally, if the organ seller is from the Third World and the buyer from a developed nation, the buyer might undertake to sponsor the entrance of the seller into the more developed state (which may be especially suitable if the organ buyer is a national government agency)
.

In the case of cadaveric organ sales, the set of available compensation options is substantially greater, with several ways existing of compensating the family members of the deceased without forcing them to worry about benefiting directly from the death of a loved one. One approach that has been widely mentioned is to provide a set payment to cover the funeral expenses of the deceased organ provider, although it would also be possible to cover the repatriation costs for a cadaver if the donor is not a national of the state where organ removal took place or else cover a portion of the deceased’s final medical bill. An alternative approach, which is suitable if the state is the only legal buyer of organs, is to provide a tax rebate that can be used to reduce any estate duty or assessed dues that might arise out of the dead person’s economic activities during his last year of life. A less tangible form of compensation, which is largely altruistic in nature, would involve some form of recognition by the state that the person concerned had performed a heroic deed of benefit to the nation, with the donor being rewarded with something equivalent to the posthumous decorations issued to military servicemen
. Obviously, some of the indirect benefits provided to living organ sellers can also be used when dealing with dead organ sellers with the relatives of the seller receiving, for example, medical insurance for a certain number of years following the death of the organ seller.

The provision of indirect incentives can also be used as a lure to get people to consider the issue of donation and register as potential organ sellers, even if they do not eventually provide organs. In this case, we have an adaptation of the aforementioned options market, where payments are made to sellers regardless of actual collection, with various ways existing for large numbers of people to be given a small payment by a buyer even though the expected total fees borne by the buyer are lower than the expected benefits associated with transplanting the organs acquired. For example, vehicle premiums are often loaded against drivers under the age of 25 or who use certain forms of transport (e.g. motor-cyclists), as these individuals have been calculated to be high-risk insurance candidates. On the other hand, they constitute a good pool of potential organ donors, so they could be targeted as organ sellers due to their relatively greater probability of dying in a motor vehicle accident. In return for a deduction in their monthly insurance premiums or the reduction of excess charges on their insurance claims, these motorists can cede the right of organ removal to their insurers for the duration of their insurance contract, provided their deaths are linked to road traffic accidents. To motorists, these incentives may prove highly desirable, as they are guaranteed a stream of income for no discernible payment of their own, while to buyers, they can guarantee a certain inflow of organs that can be statistically calculated in much the same way as other risk variables. Furthermore, such specialised insurance incentives need not be restricted to motorists only, as they can also be offered to other categories of people who have a greater probability of dying in circumstances that can lead to organ removal, such as people who work in dangerous fields (e.g. construction workers) or who take part in certain high risk sports (e.g. equestrianism and white water rafting)
.

While the provision of these incentives may be of value to any insurers that can sell the collected organs to other parties, they are likely to be especially desirable to those companies that operate general insurance branches alongside health insurance subsidiaries or which have links to hospital chains
. This is since a form of vertical integration with respect to the acquisition and transplantation of an organ can be practised – when an organ from a cadaveric seller who was covered by one of the insurer’s policies is collected, it can be passed down the supply chain, where it may be transplanted into a patient covered by the medical insurance branch of the company or it can transplanted into an outside patient at the affiliated hospital. To the buyer, such an arrangement can enable it to maximise its profits, as it is not required to negotiate over the price of an organ that becomes available due to the guaranteed access that exists to organs.

iv) Tied organ purchases

One of the major arguments concerning organ selling is that it is not an equitable system, as it favours rich recipients over poor recipients due to differences in their respective financial status. Here, the solution that has usually been proposed to resolve this particular problem has been to ensure that organ buying was only undertaken by a monopsonistic government agency
. Under such a system, any purchased organs would be shared by recipients of all income classes, as these patients would remain subject to the traditional allocation mechanisms that are in force when only altruistic donation was used. Such an approach to organ buying would seem to satisfy the requirements of all parties, for while efficiency could increase through a greater supply of organs, equity would continue to be maintained as no patient would be discriminated against on the basis of income.

What remains unresolved with such a system of organ procurement and allocation is that different individuals each continue to have their own private valuations of a particular organ. Unfortunately for them, while they may each be willing to pay different amounts of money for an organ, the allocation criteria that are used will remain in force, with no feasible way existing of bypassing the restrictions that exist on using the market. This problem can be overcome to some extent if we slightly alter the manner in which a person is able to buy an organ. Rather than just allow the buyer to purchase a single organ for himself, as happens with a normal market transaction, a condition may be attached to any purchasing activities whereby funds to buy an organ for a poor recipient must also be made available by the buyer. For example, if a person pays R50,000 for a kidney, then an additional R50,000 must be placed in a trust fund where it can then be used to purchase a kidney from another seller for a poor recipient that is currently waiting for a transplant. With such an arrangement, all parties benefit – while the rich buyer is happier since he now gets the organ that he desires, the poorer recipient is also better off as he too may have received an organ sooner than was anticipated
. In addition, an external benefit is also created for those patients who are still on the waiting list, as these now have two fewer people competing with them for any donated organs, rather than one person, as would be the case with a normal market transaction.

In addition to these methods, new ways of acquiring organs are always likely to be invented, with efforts to develop systems that appear to get the “proper” mix of equity and efficiency always being proposed, even though, when the desired criterion is efficiency, unhindered trades between the two parties concerned are likely to lead to the most desirable outcomes in the long run. In the final section of this chapter, we conclude our discussion of organ transplantation by looking at ways in which the entire organ transplantation system in South Africa could be improved, with particular emphasis being placed on increasing the supply of available organs.

9.5 Proposed reforms to the transplant sector in South Africa

The organ donation system in South Africa requires an urgent overhaul, with the steps that have been taken by the legal and medical authorities to address the problems that face this system having had, as the organ collection figures so readily prove, minimal success in increasing the accessibility of transplantation in this country. The result has been an inevitable rise in the size of the waiting list for transplants with a consequent increase in the number of waiting list deaths and delays until an operation. This is unacceptable, for although our new legal framework does not compel our national authorities to provide organs for all potential recipients, it does nonetheless oblige them to broaden their perspectives and consider possible ways of easing the effects of this major problem. Consequently, various proposals will be offered here as to how organ supply could increase in this country. 

The first proposal is that a change in organ procurement system be considered. Informed consent has been used in this country for many years, yet the number of organs collected on a year-on-year basis has not risen very rapidly, even though the number of hospitals conducting such procedures (and the consequent demand for organs) has increased with the introduction of the private sector into this area in recent years. While we can always expect organs to be lost due to factors such as refusal of family consent and the presence of undesirable medical factors, this does not mean that we cannot introduce new policies that would increase the absolute size of the potential organ donor pool. It is highly unlikely that the introduction of a presumed consent system would be favourably received in South Africa as there seem to be too many undesirable aspects to this form of organ procurement. This is since technical factors, such as a poor communications system and high levels of illiteracy, mean that many people may have problems in registering their wishes on organ donation, assuming that they even find out about donation or understand the issues at hand. Practically, there may also be a major public backlash against the workings of the entire transplant sector if this system is introduced due to what may be perceived as a lack of sensitivity to personal traditions. Here, it would not be an exaggeration to say that in this country, traditional beliefs and superstitions that run counter to the overall ethos of organ removal prevail in a large portion of the population, which would make any attempt to take organs from brain dead patients very risky.

Rather, mandated choice may be a better option to follow than presumed consent, with the agreement that has been struck between the Organ Donor Foundation and the Department of Transport to allow each driving license to have a space allowing for an indication of donor wishes being a very laudable move. However, while the Organ Donor Foundation may receive many positive responses from drivers due to this policy, it is still too early to say how successful such consent forms are likely to be in the long run, as no data is available on how many organs were acquired from donors with these cards or what percentage of all drivers have completed them. In addition, there may be an overestimate of how many organs could be extracted, given that most traffic deaths are related to pedestrians and passengers, not drivers. Nevertheless, these cards represent a good move, and should also possibly be considered for inclusion with the new identity cards that are being introduced into the country by the Department of Home Affairs.

The one procurement system that should definitely be considered in this country is that of required request. While there are many remarks that black South Africans do not donate as many organs as their white counterparts, what nobody seems to have realised is that maybe this is possibly because blacks are not asked as often for organs as white patients are. Using the data relating to the number of referrals and actual donations provided in Table 9.2 provides a couple of interesting observations. While blacks make up the majority of the national population, and could thus conceivably constitute the majority of brain dead hospital patients, they do not make up the majority of the patients referred to organ procurement coordinators for consideration as organ donors. Rather, whites make up the majority of donor referrals. Now, if we wish to increase the number of black patients who are viewed for consideration as organ donors, we may have to introduce measures that increase the number of blacks in the group of donor referrals, much as affirmative action measures are used to enhance their economic status. 

For this objective, a modified form of required request may need to be introduced. Here, instead of forcing the procurement staff to ask each and every family for the right to remove organs from their loved ones, we instead require the staff at each hospital in this country to make an initial evaluation of the medical prospects that people have of donating organs, with all patients who meet such criteria having to be brought to the attention of the procurement services. This is very different to the situation at present, where not every potential donor is referred to the organ procurement staff for consideration. The advantage of this proposed system, which can be called a required referral system, is that it can increase the number of individuals who are seriously considered as donors without an excess amount of strain being placed on those who actually ask for organs, since an initial screening of suitability has already taken place. Even if the rate of consent is lower from black families that it is from white families, in absolute terms, the number of successful replies obtained from black donors is likely to increase if more black families are asked for organs, which obviously has a substantial benefit on the number of organs collected.

From an economic perspective, there is not much that can be done to change the manner in which organs are to be allocated to recipients, as this is a matter that is best left to those charged with enforcing the medical criteria relating to this activity. However, it is possible to suggest that if the quantity of organs supplied increases, then there may be a relaxation of the requirements relating to entrance onto the transplant waitlists, leading to an obvious increase in realisable organ demand. This is since many of those patients who are currently excluded from even being considered as worthy of having an organ due to the imposition of value judgements finally having a chance at receiving a transplant (such as state restrictions on the elderly having kidney transplants).

Unfortunately, it would be difficult for outside parties to correct some of the factors that currently inhibit organ donation amongst the South African population. For example, it would require many years and much cajoling before most people would even agree to voluntarily consider factors such as their mortality and desires regarding the disposal of their bodies after death – whether making them even consider death is a good idea is in itself a questionable topic, as it too involves a value judgement about what is right and what is wrong for people to think about. Another example is that of objections to donations using religious beliefs as the reason for such a response – even if religious bodies officially state that they have no problem with transplantation, it is up to the leadership of these bodies to inform followers of their right to donation and the desirability of doing so, not the state, which is a secular body. For some of the other factors, such as donor location and employment of organ procurement coordinators, nothing significant may be done to affect the impact that they have on the rate of organ donation, especially over the short run, although in the long-term, these factors can be improved with the provision of sufficient financial resources that enable more organs to be acquired.

Where possible, greater consideration should be given towards using marginal donors to provide organs for transplantation. Currently, only some transplant centres in the country will consider patients who are outside their normal medical recruitment parameters as donors, which means that in large parts of the country, organs that could be obtained from individuals who do not meet normal donation standards are not even extracted, even though they could be used in recipients elsewhere. Now, while it may be publicly impressive from a quality control point of view to state that recipients receive only the best possible organs, to recipients, who are busy dying, these may hardly be comforting words. Indeed, there is always a possibility that some of waitlisted candidates may be more than willing to receive organs from marginal donors that, no matter how bad they seem by outside standards, are still better than their own failing organs. The main types of marginal donors that should at least be considered here are non-heart beating donors, who make up a fair percentage of the annual referrals to organ procurement coordinators (and who could possibly provide at least kidneys), and older donors, whose physical age may often be lower than their chronological age.

With respect to anencephalic infants and vegetative state patients, the less said the better, as the use of these patients may lead to more problems than any effort to use them may be worth, especially since their numbers in South Africa are quite low. Given that the death penalty is constitutionally barred in South Africa, organs extraction from executed convicts is impossible, with the option of giving prisoners who have been sentenced to life imprisonment a remission of sentence in return for a donation of a kidney also being unlikely to take place locally due to human rights concerns. As most organ substitutes, such as xenotransplants and artificial organs, are currently still being developed, it would be impossible to state what would happen to the supply of normal, donated organs in South Africa if they were to eventually become available. However, it is unlikely that large numbers of these substitutes would be imported into the country due to their high costs, so human donors will most probably continue to be the most important local source of organs, with substitutes only being considered during emergencies.

The role of the government in the transplant sector should also be re-examined, with a view to its eventual withdrawal in all but a regulatory capacity being a possibility that would probably be of great benefit to the country as a whole. As funds are steadily being allocated to other areas where a greater priority has been assessed to exist, such as in the provision of primary health care and the combating of diseases such as HIV and tuberculosis, transplantation is unlikely to benefit from any increases that may be made in the national health budgets, with the provinces having serious problems meeting their current commitments, hence the wide-scale rationing placed on the use of transplantation related facilities such as dialysis units. To prevent further financial strain, the state sector transplant services should be consolidated. While this already happens, to some extent, with state heart and liver transplants being performed in Cape Town, the same is not so with kidneys. Instead, there are several public sector medical centres that perform this type of surgery in the country, with some provinces having more than one state transplant centre each, representing an unnecessary duplication of resources.

Alternatively, the state transplant services could be privatised, with state patients being transferred onto the private sector waiting lists, whereupon they can be treated by private medical providers according to a negotiated fee. If privatisation takes place, then a single coordinating agency may need to be created in order to ensure that organs are adequately collected and allocated in the best manner possible through a single national waiting list, thereby avoiding the conflict that currently takes place between some transplant centres. In this agency, all ancillary functions relating to organ donation may be administered by it, with organisations such as the Organ Donor Foundation being given greater funding to carry out their activities than they currently receive.

Finally, serious consideration should be made given to allowing for a dual system of organ procurement to develop, with people being allowed to serve as both unpaid altruistic donors and paid organ sellers, regardless of whether they are dead or alive. To achieve such an objective would entail a change in the current organ donation laws, as the Human Tissues Act states that the provision of payment for all tissues and organs is not allowed, with the Director-General of the Department of Health confirming this position in recent years by stating that “organs may not be bought or sold, nor should there be any financial; incentive to find an organ for a particular patient, surgeon or institution”
. In this case, the law may need to be modified to accommodate the changing circumstances we find ourselves in, which is possible and justifiable due to the emergency that is currently faced by the national transplant system. While organs that are altruistically donated may be subject to one set of rules based along current guidelines, a different set of regulations can be set up in order to allow those people who wish to buy and sell organs to do so. Indeed, there is a local precedent for organ purchases, for in past years, corneas that had been voluntarily donated in the USA were imported into this country at a cost of R7,500 per cornea
. Thus, it would be hypocritical of the authorities to argue that organ selling would be unethical if they had personally engaged in such activities overseas, at a price that was substantially greater than the local price would conceivably be.

In South Africa, there is, at present, an untapped market for organs, with there being people who are willing to sell their organs to another person in return for some form of monetary benefit and, quite possibly, individuals who would be wish to purchase these organs. This can be seen by the fact that at different times, in both Kwazulu-Natal
 and in Gauteng
, individuals have offered to sell a kidney for transplantation, with a possible buyer allegedly expressing interest in purchasing an organ in one of these cases, thus demonstrating that demand also exists.

While the price asked by the hopeful sellers for a kidney, which was generally set at the R50,000 range, may seem low to some critics of paid organ donation, who would probably not wish to part with one of their kidneys for anything less substantial than R500,000, to poor people, this sum of money may seem like a fortune that is greater than they may otherwise see in their lives. Here, it should be noted that the per capita income in South Africa is about R18,000 per annum, with several million unemployed people living with less than R1,000 per month. Even if these people could manage to find employment, their low skills levels could mean that they would only be able to enter sectors such as the mining, security and construction industries, where, in return for meagre wages, they would have to face immense risks of personal injury or death. Thus, if they were to make a calculated assessment of the relevant risks of dying from renal damage versus the reward of an immediate payment that approximates almost 3 times the annual national income for what appears to be a very quick bit of work, they may rationalise that selling an organ could secure them a better lease of life than any other opportunity they have. With the money they receive, they could eliminate their debts or start a new business that would provide them with a new direction in life
.

Even if a market using direct forms of trade and compensation between parties does not develop, then alternative methods of compensating patients for the acquisition of organs may be worth examining. As South Africa is characterised by a high degree of income inequality, a large portion of the disapproval that may be expressed over organ selling may be because the poor are unable to afford the prices required by organ sellers and might thus be discriminated against in a publicly unacceptable manner. To overcome this problem, the use of the tied purchase option that was mentioned in the previous section may eliminate some of the doubts that exist, by ensuring that a person can only purchase an organ if another organ can be provided to someone else who is deemed less fortunate on the waiting list as well. Alternatively, the provision of indirect financial incentives can be used, with the provision of a funeral benefit having prospects of being seen as a particularly good way of helping the family in saying farewell to a loved one, while in the case of living donors, the range of indirect payment options that were previously covered can all be considered for use.

If all ways of contracting with organ sellers are prohibited, then alternative methods of utilising financial incentives could be introduced, even though these are likely to be less efficient than direct trades. For the year ended 31 March 1998, the Organ Donor Foundation spent almost R500,000 on fulfilling its mandate of informing the South African public about organ donation, which amounted to 10 cents for each person in the Republic, which is definitely an insufficient budget. During this period, around 300 organs of all types were transplanted, which means that it cost about R1,500 to “acquire” an organ through the publicity efforts of the Organ Donor Foundation, even though it played only a marginal role in the actual procurement of the respective organ. Now, one possibility to increase the donation of organs could be to ensure that for each organ that is transplanted, the recipient could pay a nominal sum, say R250, that could be used by the Organ Donor Foundation solely for its publicity campaigns. With such an incentive, staff at this organisation would have less of a need to devote their attention to raising funds for their work and could rather concentrate on directly promoting the concept of organ donation. As money is being ploughed into the Foundation, it is possible that the public awareness of this topic could increase as their would be a great budget for publicity, leading hopefully to an increased willingness to donate organs.

An alternative approach would be to provide financial incentives to the medical units that initially refer possible donors to organ procurement coordinators, with this system being especially useful if a system of required referral was in place. Here, a set amount, say R100, would be paid over to a medical centre for each patient referred to the procurement staff that meet predefined referral criteria, with an additional payment being provided to the centre for each one of their referrals that leads to actual organ removal. The value of this system is that it would provide the staff at medical centres with a motive to identify patients that could be organ donors and inform transplant teams of such news. As in the previous case, a procurement charge could be levied on organ recipients to only cover the charges associated with providing incentives to the medical centres, which thus ensures that no third parties make a profit out of this part of organ procurement.

One issue that may arise if organ sales become successful is that foreigners could be tempted to come to South Africa as organ tourists in order to receive a transplant here that they are unable to receive at home. Under current rules, they would not be able to receive an organ in this country because of an official ruling stating that all cadaver organs donated in this country are to be treated like a natural resource for use in South African citizens and permanent residents only
. This measure is so strictly applied that in spite of the political discussions on regional integration and co-operation, even patients from neighbouring SADC countries have, in recent years, been prevented from coming to this country to receive a transplant of local organ, except when Ministerial approval is granted (although this does not stop local authorities from attempting to procure cadaveric organs from foreign nationals). If organ selling proves to be successful and something approaching an organ surplus is generated, then a relaxation of these allocation rules may be warranted, with patients from neighbouring states being allowed into the country for a transplant on condition that their home countries also allow for organ sales to take place, which would substantially increase the size of the possible donor pool. For foreign patients from developed states, a slightly different set of rules may need to be used, with one option of dealing with such customers being to force them to pay an additional surcharge for any organs that they have transplanted locally, with the funds collected being used to buy several organs for local recipients or pay for their immunosuppression. Here though, it should be clearly noted that the primary purpose of allowing organ trade in South Africa should serve not as a means of allowing foreigners to benefit from the grafting of local organs, no matter what benefits can be gained from trade, but rather to ease the present shortage in this country and help national patients.

In this chapter, it has clearly been demonstrated that there are both moral and technical arguments that make the purchase of organs for transplantation possible, with many of the issues that have been purported to demonstrate that organ selling is undesirable being found to have no concrete foundation. With this, we can end our discussion on organ transplantation and move on to the conclusion of this thesis, where we briefly summarise the findings that have been reached as to the feasibility and desirability of commercial blood and organ donation.
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� Matesanz, R., Miranda, B. and Felipe, C., (1995), pp. 1404


� <www.msc.es/ont/ing/f_data.htm>


� Sources: <www.msc.es.ont/ing/f_data.htm>; <www.unos.org/frame_Default.asp?Category=Newsroom>; Organ Donor Foundation – annual statistics; Cohen, B. and Wight, C., (1999), pp. 988 


The details listed under each country name list the type of organ procurement system used in theory (first) and in practise (second). The symbols represented are: Inco-Informed consent; Presco-Presumed Consent; Reqres-Required Request.


The figures in parenthesis refer to the relevant number of donors or organs per million population (pmp).


� Arena, (2000), pp. 26-27


� Organ Donor Foundation, (1998), pp. 4


� One important restriction, which shall be discussed in greater detail later on, is that unless there is approval granted by the Minister of Health, no foreign national shall be allowed to receive a transplant of a locally donated cadaver organ, with all such body parts being reserved for the exclusive use of South African citizens and permanent residents.


� For the 1995 figures, data is available for only the first 11 months – while this may slightly affect absolute values, we assume nonetheless that the relative figures obtained are applicable to the year as a whole. This gap of 5 years was chosen in order to provided a clearer snapshot of general changes that had occurred than would have been possible with an examination of annual data.


� Netcare Transplant Division – annual statistics


� This value is calculated as the percentage of actual donors relative to donor referrals, i.e. C=A/Bx100%


� From a cursory analysis of other donation data, it appears that in the Western Cape and KwaZulu-Natal, there are slightly greater numbers of coloured and Asian donors respectively than there are in Gauteng.  


� Evans, R.W., Orians, C.E. and Ascher, N.L., (1992), pp. 241


� Evans, R.W., Orians, C.E. and Ascher, N.L., (1992), pp. 242


� In a few cases, no family members can be contacted, in which case organ removal is not considered, even though there are legal provisions allowing state appointed authorities to officially give consent. 


� Beecham, L., (2000), pp. 534


� In these cases though, the removal of corneas and other tissues can still be undertaken.


� Kahn, D., Schmidt, E., Spearman, W. and Millar, A.J.W., (1997), pp. 3353


� Netcare Transplant Division – annual statistics
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� Critics of organ brokers, especially those in the medical profession, also appear to miss the irony that while they argue that brokers should receive absolutely no financial benefit from facilitating the exchange of organs between a buyer and a seller, in a very literal sense, they themselves are well-paid brokers, as it is they who actually facilitate the transfer of an organ into a patient in an operating theatre. 
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� Associated with these arguments is a feeling that organ selling can result in the commodification of the human body, where organs are turned from being parts of spiritual creatures into purchasable goods. To a large extent, this is a familiar argument that was also raised by opponents of blood selling.   
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