Air BC Limited

AirBC Limited - and - Canadian Airline Dispatchers Association:  The grievor was employed as a flight dispatcher with AirBC commencing October 26, 1988.  Shortly after the grievor commenced work, a previous medical condition resurfaced.  The grievor went off work on February 4, 1989 and did not return to work until June 5, 1989.  On April 15, 1990, the grievor again went off work until May 7th.  The next period of absence was from September 18 to October 7, 1990 when the grievor was away from work for undisclosed reasons.  During the early part of 1991, the grievor missed one or two day’s work on six different occasions.  On July 26th the grievor, again, went off work until October 1st with what was diagnosed as “pyeloniphritis” and “chronic recurrent kidney infection.”  At about this time, the Employer began having serious discussions with the grievor concerning her ongoing absences.

On June 9th, 1994 the Employer determined that the grievor was unable to continue her employment.

The Union grieved the termination.

Case Outcome

The existence of human rights legislation does not result in the eradication of the doctrine of non-culpable absenteeism.  That doctrine affirms the right of the Employer to receive its part of the employment bargain, namely the employee’s performance of her work.

The Employer was able to establish excessive absenteeism on the part of the employee and that the employee was incapable of regular attendance in the foreseeable future.

These two factors combined to establish that AirBC established a basis for discharging the grievor for non-culpable absenteeism based on the tests set out in arbitral jurisprudence.

The situation was so extreme that the Board agreed with the Employer that there was no reasonable accommodation that could have been made.  Casual employment may have been a possible solution but the evidence is the grievor and the Union rejected that offer by the employer.  Therefore, the Employer did not violate the provisions of the Canadian Human Rights Code or Article 20.12 of the collective agreement.  

The Arbitrator held that the Employer had met the arbitral test for dismissal for non-culpable absenteeism and had not offended the requirements of human rights legislation.  The Board concluded that it would be inappropriate to overturn AirBC’s decision in June 1994 to dismiss the grievor.

Meiorin

BCGEU vs The Government of BC as represented by PSERC (“Meiorin”): The BC government established minimum physical fitness standards for its forest firefighters.  One of the standards was an aerobic standard.  The claimant, a female firefighter who had in the past performed her work satisfactorily, failed to meet the aerobic standard after four attempts and was dismissed.  The claimant’s union brought a grievance on her behalf.

Evidence accepted by the arbitrator designated to hear the grievance demonstrated that, owing to physiological differences, most women have a lower aerobic capacity than most men and that, unlike most men, most women cannot increase their aerobic capacity enough with training to meet the aerobic standard.  No credible evidence showed that the prescribed aerobic capacity was necessary for either men or women to perform the work of a forest firefighter safely and efficiently.  The arbitrator found that the claimant had established a prima facie case of adverse effect discrimination and that the Government had not discharged its burden of showing that it had accommodated the claimant to the point of undue hardship.  The BC Court of Appeal overturned that decision.  The BCGEU further appealed the BC Court of Appeal’s decision to the Supreme Court of Canada.  The narrow issue here was whether the Government improperly dismissed the claimant.  The broader legal issue, however, was whether the aerobic standard that led to her dismissal unfairly excluded women from forest firefighting jobs.

Case Outcome

The Supreme Court of Canada determined that the separation of direct and adverse effect discrimination was arbitrary and did not address the intent of Human Rights law.  Justice McLachlin found that a three-step test should be adopted for determining whether an employer has established, on a balance of probabilities, that a prima facie discriminatory standard is a bona fide occupational requirement (BFOR.) First, the employer must show that it adopted the standard for a purpose rationally connected to the performance of the job.  The focus at the first step is not on the validity of the particular standard, but rather on the validity of its more general purpose.  Second, the employer must establish that it adopted the particular standard in an honest and good faith belief that it was necessary to the fulfillment of that legitimate work-related purpose.  Third, the employer must establish that the standard is reasonably necessary to the accomplishment of that legitimate work-related purpose.  To show that the standard is reasonably necessary, it must be demonstrated that it is impossible to accommodate individual employees sharing the characteristics of the claimant without imposing undue hardship upon the employer.

It may often be useful to consider separately, first, the procedures, if any, which were adopted to assess the issue of accommodation and, second, the substantive content of either a more accommodating standard which was offered or alternatively the employer’s reasons for not offering any such standard.

Because the claimant established a prima facie case of discrimination, the burden shifted to the Government to demonstrate that the aerobic standard was a BFOR.  The Government satisfied the first two steps of the BFOR analysis.  However, the Government failed to demonstrate that the particular aerobic standard was reasonably necessary to identify those persons who are able to perform the tasks of a forest firefighter safely and efficiently.  The Government did not establish that it would experience undue hardship if a different standard were used.

The researchers who developed the aerobic standard did not show whether men and women require the same minimum level of aerobic capacity to perform a forest firefighter’s tasks safely and efficiently.

Even if the Government had properly addressed the question of accommodation in a procedural sense, its response that it would experience undue hardship if it had to accommodate the claimant was not considered adequate.  There was no reason to interfere with the arbitrator’s holding that the evidence fell well short of establishing that the claimant posed a serious safety risk to herself, her colleagues, or the general public.  The Government also claimed that accommodating the claimant would undermine the morale of the workforce.  However, the attitudes of those who seek to maintain a discriminatory practice cannot be determinative of whether the employer has accommodated the claimant to the point of undue hardship.  If it were possible to perform the tasks of a forest firefighter safely and efficiently without meeting the aerobic standard, the rights of other forest firefighters would not be affected by allowing the claimant to continue performing her job.  The order of the arbitrator reinstating the claimant to her former position and compensating her for lost wages and benefits was restored.

