TERMINATION NOTES

· Two fairly recent court cases reflect the shift in balance towards employee rights and employer responsibilities:

· Wallace v United Grain Growers, SCC (1997), Wallace was 59 years of age when he was dismissed from his job without explanation or notice. He was a top salesman and had worked successfully for the employer for 14 years. When hired, he had been told that he could reasonably expect to work at the same job until he retired. On termination, the employer played "hardball" with Wallace and alleged that since there was "just cause" for his termination no notice was required.  Wallace was awarded two years notice equivalent termination pay.
LESSON: Employers must now be particularly careful alleging just cause for dismissal when the facts to support these allegations will be tough or impossible to prove at trial. The Supreme Court has now added "manner of dismissal" to the list of factors that can be relied on to increase the reasonable notice period.

Q. What can HR do to ensure the manner of dismissal is appropriate and not necessarily grievable?

· Meiorin case, SCC (1999), a British Columbia female firefighter was terminated after failing a new fitness test--this after already having served three years on the job.  She was re-instated after Fire Department failed to prove (onus on them) that accommodating her would prove an undue hardship.  LESSON: ‘blanket policies’ may not hold up in court where it can be proven accommodation was not an undue hardship. 
LESSON: Precedent set regarding BFOQs and individual accommodation. Courts are looking very carefully now at the individual cases and how the employer handled the individual and their particular situation.

Q. Implications for BFOQs in the future?
Large Vancouver law firm lawyer Kevin O’Neil says, “The SCC over the last decade has consistently given special recognition to the employer-employee relationship.  Fair and individual treatment is being stressed.  This means that the manager must pay greater attention to the particular individual before, during, and at the conclusion of employment.”

ANSWERS: Wallace case- ensure a procedure is followed when making promises of employment (i.e. job security, inducement to leave secure employment. Make statutory payments on time (ex. Vacation pay etc.), do not embarrass employee publicly, do not jeopardize EI claims, do not spread unsubstantiated rumours, etc. All now referred to as the “Wallace factor.”

Meiron  case – must look carefully at implications of BFOQs, check into precedents, and ensure worker equity. Be ready TO accommodate if you think an employee is going to grieve. Keep communication channels open. Be very selective at hiring.

