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that a court may not consider certain facts (e.g., a debtor’s prepetition history of making timely
payments to a utility) in making a determination of adequate assurance of payment.

14.  While Section 366(c) of the Bankruptcy Code clarifies what does and does not
constitute “assurance of payment” and what can be considered in determining whether such
assurance is adequate, Congress, in enacting that Section, did not divest the Court of its power to
determine what amount, if any, is necessary to provide adequate assurance of payment to a utility
company. Indeed, Section 366(c) of the Bankruptcy Code not only declines to establish a
minimum amount of adequate “assurance of payment,” but explicitly empowers the court to
determine the appropriate level of adequate assurance required in each case. See 11 U.S.C.
§ 366(c)(3)(A) (“On request of a party in interest and after notice and a hearing, the court may
order modification of an assurance of payment...”).

15.  Thus, there is nothing within Section 366 of the Bankruptcy Code that prevents a
court from ruling that, on the facts of the case before it, the amount required to adequately assure
future payment to a utility company is nominal, or even zero. Prior to the enactment of Section
366(c) of the Bankruptcy Code, courts enjoyed precisely the same discretion to make such
rulings pursuant to Section 366(b) of the Bankruptcy Code, and frequently did so. See, e.g.,
Virginia Elec. & Power Co. v. Caldor, Inc. — N.Y., 117 F.3d 646, 650 (2d Cir. 1997) (“Even
assuming that ‘other security’ should be interpreted narrowly, we agree with the appellees that a
bankruptcy court’s authority to ‘modify’ the level of the ‘deposit or other security,” provided for
under Section 366(b), includes the power to require no ‘deposit or other security’ where none is
necessary to provide a utility supplier with ‘adequate assurance of payment.””) (citation omitted).

16.  Congress has not changed the requirement that the assurance of payment only be

“adequate.” Courts construing Section 366(b) of the Bankruptcy Code have long recognized that
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