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Abstract 

G

eneral Pervaiz Musharraf has undertaken a very significant structural change in the political system of Pakistan through the legal framework order August 24, 2002. The general elections for the National Assembly were also announced to be held in October 2002. Before that, we all know, General Pervaiz Musharraf overthrew the democratic government of Mian Nawaz Sharif and suspended the constitution of Pakistan. The main question that arises is what is the legal framework order? What things has it changed in the constitution of Pakistan? Why is it being discussed in the political ranks? Not only being discussed but literally bringing the politics in Pakistan to a deadlock. This paper will discuss the changes been brought by legal framework order and prove in the lights of constitution of Pakistan as well as opinions from various leading politicians that the legal framework order is in fact an illegal framework order. First of all, we should have a technical look at “what has replaced what on what grounds?”

When the government of Mian Nawaz Sharif was overthrown and the constitution was sent to the icebox, the newly formed Chief Executive declared this in an address to the people of Pakistan. Afterwards, he appealed in the supreme court of Pakistan that the previous government was not working properly and this action was the necessity of the nation and is justified. He requested the Supreme Court to grant him 3 years during which he will arrange public elections for a new democratic government. Preceding all this action, he asked the judges to retake an amended oath. Some of the judges retired, some took the oath, and the rest were forced retired. Referring to the request, the Supreme Court granted him 3 years and additionally, gave him some powered to issue orders that are necessary to keep the system running in Pakistan. 
Chief Executive then took numerous steps. He introduced alterations that contained amendments as well as additions, in the constitution of Pakistan and partially restored the constitution. He also forcefully retired the president of Pakistan, Rafiq Tarar, and took hold as the president of Pakistan simultaneously. There were around 56 amendments and additions. The details of some important ones just follow.
The restoration and amendment [1] of clause 58 that gave the president of Pakistan the power to overthrow the Prime Minister when the prime minister’s performance is not up to standard. This clause was previously amended by the preceding government. The job of president is also to approve or reject selected judges and take oath from them. This job of the president was previously deforms to just a formal approval of judges. But now, the power has been given back to the president.
The system of councilors, vice nazims, nazims, town nazims, and district nazims was introduced as a local governing body. The seats in Provincial assembly were also increased from 420 to 728 including seats for women and non-Muslims. The seats for the National Assembly were increased from 207 to 332[Ap.1], excluding non-Muslims [2]. An important addition was the seats for women. The 60 seats for women were not by the method of public election but by nomination of heads of selected parties. seats that can be nominated were allotted according to the percentage majority of the party.
A National Security Council was introduced. This was to be supreme think tank that would include 5 heads from the armed forces and rest of the 8 members from the national assembly, led by the president himself. It was said that the legislative body, containing of two houses, would be under orders of NSC, demolishing the supremacy of people’s elected national assembly.

The present president was allowed to reset his term meter and to serve the nation for five years as mentioned in clause 7, starting from the formation of new government. The president is a self appointed one. Normally a president is selected by votes of MNAs and MPAs [4]
The constitution of Pakistan was not be fully but partially restored. The restored clauses did not contain the banning of horse-trading in the assembly floors. This meant that even though the elections were on the party basis, but the members of the parties could change their parties even after getting elected from one particular party. After the Prime Minister was just able to take the vote of confidence from the assembly, a simple majority, the whole constitution was restored. This means if a MNA elected on the ticket of one party has to change a party, he should give up his seat and compete in the elections again with the ticket of the other party from the same area.

The changes enabled General Pervaiz Musharraf to hold the offices of Chief of Army Staff and President of Pakistan and head a military civilian NSC, dissolve the National Assembly and sack prime ministers. The president is also empowered to appoint armed forces chiefs and provincial governors, who can dissolve provincial assemblies and sack chief ministers. Along with the above mentioned major changed, there are numerous other changes that have taken place due to the application of legal framework order.
The stance that allies of the president, the ruling party, is that these changes are legal and operational at the moment. The base behind this stance is that there was no legislative body before the elections and the Supreme Court allowed the chief executive to give orders according to the requirement. Hence the changes made my General Pervaiz Musharraf are absolutely valid. The Supreme Court justifies itself by saying that the orders were given under the condition of “the basis of basic necessity”. It means that these orders were supposed to accompany the orders given to the chief executive to take control of the country for three years because if he was allowed to rule the country for three years and was not given the powers to give orders, which would have been illogical. That only means if you are asked to bring a meal and not given money to purchase it. The Supreme Court surely justified her orders. Further more, the allies also claim that the oath taken by public representatives was under the new edition of constitution that included the legal framework order.
Further, a leading columnist [5] states “now when General Pervaiz Musharraf has the hold of two top most important governing seats of Pakistan, the power is contained to only one person”. Further, he uses strong words to condemn the changes been brought by the legal framework order but he still favors the implementation of it. The reasons he give to support his point of view is that Pakistan is leading towards a gradual transition to democracy. It is always in the interests of a country to march step by step to a change in system rather than an abrupt jump to another system. He has supported the legal framework order on the basis of the saying “Something is better than nothing” and is pretty much valid as well. 

To cope with all these arguments, the provincial spokesman for religious party allies in Pakistan, Mr. Liaqat Baloch, totally discarded all the justifications given to support the legal framework order. He said [AP.2] “Technically speaking, a court can grant you what you have asked for fully, or partially. But this is the first time in the history of Pakistan that a court has granted beyond what has been asked for and what is in its powers. Pakistan’s governing structure is such that the legislative body, which contains two houses of publicly elected representatives, is the supreme body. The proposed NSC is supposed to overrule this public representative institution that means no authority for this institution and hence partially public. The Judiciary is under the legislative institution and under the judiciary are the implementation and management authorities. This simply means that the public representatives make laws, the judiciary gives neutral rulings according to laws and the implementation and management institutions enforce those laws and rulings. The Supreme Court can not supercede the legislative body if the legislative body refrains by the laws it has made. If the allowances given by the Supreme Court to General Pervaiz Musharraf are legal, then I allow you to make new laws without approval of anyone and they will be part of the constitution of Pakistan. How can you give what you do not possess?” Similar views have been passed by ARD and PPP leader Makhdoom Ameen Faheem. He said that these allowances and amendments are all illegal and his party will go in the court of justice against General Pervaiz Musharraf and the judges who gave the ruling in the light of clause 6 of the constitution of Pakistan [6] and that General Pervaiz Musharraf is molding the constitution for his personal interests. 
Proceeding in the telephonic interview with Mr. Liaqat Baloch, He said “The oath taken by MNAs was under the constitution of 1973 and the legal framework order was not present in it. The speaker of national assembly verified this when some of my fellows asked this question before taking oath. There is a proper way of amending and adding to the constitution of Pakistan Each and every bill is to be presented in the national assembly houses. If the bill is not related to any change in constitution, called rule of business, like budgets, sending army to Iraq, increasing salaries of MNAs and even choosing a prime minister, a simple majority in both houses is needed [7]. If the bill will alter the constitution or add to it, then there must be a 2/3rd majority in favor of the bill to be passed and made the part of constitution. We invite the president to bring his legal framework order in the assembly and get it passed by a 2/3rd majority. Only then will it be the part of constitution.” This simply rejects any claims by anyone that legal framework order is legal, in the lights of the constitution of Pakistan.
It is also said that electing a president is the job of members of National and Provincial public representatives according to the clause 41 and 18(3) of constitution. It has never been mentioned that a referendum, as conducted by General Pervaiz Musharraf, can be held to select a president. That is why, earlier in this paper, President has been called a self nominated president. 
The constitution of Pakistan mentions in clause 41 that president would be the head of state and the representative of the federation. Whereas, clause 82 mentions that the prime minister and federal ministers have the executive authority in the name of president which shall act through the Prime Minister who shall be the chief executive of the Federation. This, more simply, means that the matters of the country would be run by the prime minister under the name of president. That is why the president is allowed to dismiss the prime minister if the latter’s performance is not up to standards. Currently in Pakistan, notwithstanding president and prime minister’s claims, we can clearly visualize that president is the only power and prime minister may be called as a rubber stamp prime minister, a man without authorities. This condition clashes with the earlier mentioned clauses of the constitution.
The legal framework order is not just a collection of amendments which misallocate the powers to rule, but it has some good points as well. Its main aim is transition of powers from military to democratic government. The legal framework order actually first balances the equation of power between president and prime minister, and then tilts it further towards the president. It restores some powers of the president like approval of judges and dissolution of assemblies with the help of clause 58. Keeping the supremacy of the legislative body, there should always be a check and balance on the prime minister and the federal ministers. But that doesn’t mean there should not be a check and balance on the army chief or the president himself. The concept of a National Security Council violates the supremacy of the legislative body and raises the powers of president a lot more because the NSC will be headed by the president himself. This is the reason on which many of the opposition leaders disagree and also why LFO has not been brought into the assembly for open voting.
Further giving and insight of the presenting of bills in the National Assembly and senate 2/3rd majority is needed to pass a bill and 1/3rd majority against it can reject it. Now, the main discussion among the political ranks it that either the legal framework order a part of the constitution or not. If the legal framework order is the part of constitution, then to get it eliminated, opposition will have to present a bill that eliminates it and that bill would have to get 2/3rd majority to eliminate legal framework order from the constitution. If it is not a part of constitution, as proven by opposition parties, to make it the part of constitution, the ruling party will have to present it in the legislative institution and get 2/3rd majority to pass it. If this bill remains unable to get this much majority, that would simply mean legal framework order was not part of the constitution and will not be the part of constitution. As we all know that the ruling party does not have a majority of even 60%, and so the opposition has the minority of 40%, neither parties can afford to accept the other party’s stand and challenge it in the legislative institutions. Since all the matter related to passing a bill and the majority is crystal clear, now the political ranks have to discuss something preceding it and that is “Is legal framework order part of the constitution”
Concluding it all, basing on ground realities and authentic sources, the arguments presented by the legal framework order allies have been clearly ruled out by the counter arguments given by the opposing party. This issue has caused a deadlock in Pakistani politics. If President wants to solve this issue so that the legislative body can firstly remain intact and secondly think about public welfare and other matters, the basic problem of legal framework order must be resolved. This problem can cause more problems as huge as a public revolution or dismantlement of the legislative body itself. Qazi Hussein Ahmed, Ameer of Jamat-e-Islami, said on Saturday that his party has planned an anti-Musharraf campaign just after the holy month of Ramadan ends and he has also asked his party workers to get ready for it. This shows the damage this issue is causing to politics in Pakistan. Although most of the amendments and additions caused by the legal framework order are to ensure the gradual transition of powers from a military rule to a democratic type of government, but what any bill needs to be in practice is legally passed. So, until this problem is properly resolved, the assembly would remain stuck where it is, public contact campaigns will carry on and more than 40% of public representative will keep calling this lethal framework order, “an illegal framework order” instead of the legal framework order.
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Endnotes:

[1] The amendment contained "a situation has arisen in which the government of the federation cannot be carried on    in accordance with the provisions of the constitution and an appeal to the electorate is necessary".

[2] The number of seats for non-Muslims is the same as before, i.e. 10.

[3] Constitution of Pakistan clause [18] (3) and clause 41.

[4] Dr. Sohail Masood is an Asst Professor at Area Study Center, Quaid-e-Azam University, Islamabad.

[5] Clause 6 mentions if someone forcefully changes the constitution, the person is guilty of high treason.

[6] Simple majority is 50% only
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Appendix 2

The Questionnaire of Mr. Liaqat Baloch’s telephonic interview:
As we know that the LFO was brought before elections. Did the constitution under which you took oath as a member of assembly contain LFO?

Do General Pervaiz Musharraf has the right to bring an amendment to the constitution of Pakistan?

As you just said, General Musharraf do not possess the legal right to alter the constitution of Pakistan. What is the legal way to bring in an amendment or addition in the constitution of Pakistan?

Would you like to comment over the ruling given by the speaker of national assembly on LFO?
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