Krehbiel, “An Introduction to Rule-Making”

Regulatory activity increase coincided with Fed program and agency explosion of Great Depression.

-- Early regulation = adjudications – adversarial and approximated judicial proceedings

--1930s, changed to rulemaking – based on compromise and consensus building

Committee on Administrative Proceedings – formed in 1939 by Attorney General in response to lack of uniformity among agencies in how authority was exercised

-- Made recommendations to Congress on how to achieve uniformity

Administrative Procedure Act (APA) of 1946 – formed out of recs. from Comm. On Admin. Proceedings.

-- formal rulemaking – described by APA as trial-like and on-the-record

-- notice and comment  - historically preferred method, more informal

4 Statutory requirements of APA:

1) publication of a Notice of Proposed Rulemaking (NPRM) in the Federal Register

2) Opportunity for public participation by submission of written comments.

3) Consideration by agency of public comments and other material

4) Publication of final rule (not less than 30 days before the effective date)

If all 4 are followed and a rule is passed, it has the force of law.

-- APA does not require all agencies to follow a singe method for rulemaking.  Rulemaking varies across agencies  - makes it difficult to make generalizations.

According to Kenneth Culp Davis (who was very instrumental in administrative law) beauty of administrative rulemaking is its speed and that is can duplicate the legislative process.  Most remarkable feature was the freedom of action it granted the bureaucrat.

Generalizations about rulemaking:

1) APA’s procedural guidelines do have constraining effect on rulemakers.

a. Agencies are expected and given incentives to follow the guidelines

b. Costly for agencies to deviate from guidelines – angers affected parties who appeal to Congress or the Courts

2) Rulemakers do not have excessive freedom, yet they are not completed being manipulated by legislators etc. either.  

a. Workgroups – used to write many of agencies rules

i. Usually composed of members of agency with direct interest in or responsibility for the area affected by proposed rulemaking.

ii. Sometimes have primary and secondary workgroups.

b. Multiple constituencies – compose the environment within and surrounding the agencies

i. Blend of civil servants and political appointees – goals of career advancement and political pressures can affect rulemaking

c. Uncertainty – information drives rulemaking process

i. Presents way for business and other interests to influence process

Generalizations about participation in rulemaking:

Note:  no systematic data exists, so generalizations drawn from case studies and surveys

1) participation not universal – many rules passed w/o advanced notice (43%) or without public comment (40%)

2) participants view their participation as important relative to other nonmarket actions

a. ~70% of groups view rulemaking as at least as important as govt. contact

3) participation uniform across classes of groups (e.g. consumer groups vs. labor unions etc.)

4) participants rely on multiple sources of info. about rulemaking

5) informal contacts are important

6) communications are two-way – agencies often initiate contacts with groups rather than vice versa

A few last points:


-- US govt. lately more inclined to delegate decision making authority to agencies

-- decision makers still need to abide by APA and be mindful of objectives of the President and legislators

-- rulemaking is a political as well as administrative process

-- ample opportunities for participation by outside interests

-- those that have useful info and exercise their political rights often do well

Rulemaking should be a focal point in nonmarket strategy of all US company

Birnbaum, “The Fly-In"

This article gives examples of how people get their way in Washington.  

Note:  these are made up stories (at least I hope they are), but the message still holds true.

Example 1:  begins at Jan. 1990, B-Day party for Illinois Rep Marty Russo, issue of taxation on insurance companies currently very hot topic.  

Question:  how should the Fed tax stock and mutual life-insurance cos. (two very diff. enterprises who paid taxes in diff. ways, but both sold same products: life ins., annuities, and health ins.)  Mutuals could deduct tax ins, but stock cos. could not.  The disagreement in how to handle the taxes of these two enterprises has been going for over 80 years.  Lobbyists, who view constant conflict as what keeps the coffers brimming, were happy to keep debate ongoing.

Gives weak story about how several lobbyists at B-Day party attempt to engage in conversation and manipulate Barbara Kennelly, a Democrat of CT and a member of Ways and Means Committee who was very outspoken on issue of ins. co. taxation.

Prepared to do battle:

· each side completely covers their bases

· had Rep. and Dem. lobbyists as well as House and Senate lobbyists

· had company and ind. assoc. lobbyists

· spending $Ms to cover all outlets.  Held fundraisers, dinners, weekends at exotic locales.

· Trained “real” people on how to make their case – e.g. ins. salespeople

· Neither side would be outdone by the other

Example 2:  CEO Fly-In, Feb 1990.  Issues: capital gains tax cut.  Story centered around CEO Fly-in sponsored by American Electronics Association and the experiences of its chairman Mitchell Ketzman.  Kertzman and his fellow CEOs believe cutting the tax will spur investment, particularly in fast-growing cos. like their own.  Their individual issue in advancing the cause:  how to avoid sounding self-serving since, as highly paid executives, tax cut would greatly benefit themselves as well.  Needs to overcome stigma of rich-person’s tax break.  Another problem is revenue loss the cut would cause fed govt.

CEOs regarded as most effective corporate lobbyists.  

· Over course of two day fly-in, the CEOs push their case with the local lawmakers.  

· Held breakfasts where tell tales of woe and lost opportunities because of lack of financing.

· Featured Ed Jenkins who was  about to push his capital-gains package through the House

· Meeting with Senator Joseph Lieberman – one of few Dem. senators who voted for capital-gains preference in 1989

· “capital-gains cut creates incentive for people who have capital to put it places that benefit society.  Without lower cost of capital, without some sort of incentive, we’re not going to be viable, we’re not going to be able to employ people.”

· ‘Home-state’ card – each meeting included at least one CEO from the lawmaker’s own region.

· Threw evening reception in honor of Kertzman

· Lawmakers attended, but many knew nothing of Kertzman

· Dem Anne Murphy of PA – “I have nothing else to do but go to receptions at night”

· Other lawmakers attended b/c they knew they would later need the support of these CEOs.

· One-on-one meetings with House Democrats

· Rep. Norman Mineta of CA – representing Silicon Valley, thus will vote for gains cut

· Rap. Edward Markey of MA – not convinced of need for cut

Example 3:  General lobbying in Washington

· claim “lobbyist” has become unwritten part of CEO’s job

· Edmund Pratt, CEO Pfizer – “what govt. does is at least as important as what your competitor does.  Politics is too important just to be left to the politicians”

· Experience shows CEO intervention can make a difference.  E.g. in early 1980’s when Chrysler sought govt. bailout Lee Iacocca called up lawmakers of House Banking Comm. 

· CEOs D.C. visits aimed at establishing ongoing relationships with people in power.

· Many CEOs do not enjoy process

· Inexperience of congressional staffs – CEOs feel they are being lectured by kids

· Frustrating – difficult to get things done.

· Washington requires full-time attention, so CEOs hire people in town for regular contacts

· Need liaison in Washington to clarify different issues and communicate with committees on specific issues

Information on Senators Boxer and Feinstein and Rep. Eshoo

This is a 2 pg. Handout with a bunch of facts about the three listed above.  Please consult it for specific data points as is difficult to summarize an almanac.
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Lobbying: the personal communication of politically relevant info to public officeholders.

· requires access – can be gained through constituency connection, campaign contributions and personal relationships.

· takes place behind the scenes

· due to large number of legislative proposals under consideration, Congress has need for info lobbyists can provide

· Scope has broadened in last 2 decades.  4 reasons:

1) managers more active participants

2) professional lobbying industry grown as more interests participate

3) lobbying ind. has become specialized

4) communication directly to citizens via mass media on issues affecting large group of people has become more important.

-- Conveys 2 types of info:  

1) technical – data, analysis and predictions.  Credibility requires established reputation

2) politically relevant – consequences of an alternative or the policy interests of the officeholder. (e.g. consumer preferences)

a. effective strategy – tell members how much business you generate in their districts that could be affected by proposed legislation

Principles of effective lobbying:

1) know the institutional arenas where issue is addresses

2) know the officeholders’ interests and goals

3) respect the officeholder

4) don’t just talk, listen.

5) Make straightforward presentations

6) explore opportunities for coalitions

7) explore compromises or concessions

8) maintain continuing relationships

-- also, don’t just lobby at the top.  Senator’s personal staff and committee staff are the senator’s eyes and ears.

Access:

Congressional decentralization of early 1970s gave powers to sub-committees, thus creating more people to lobby.  Need access to several committees.


-- key to access is ability to provide politically valuable resources.


-- former officeholders can provide good contacts.

· E.g. Fed Ex spent $1.14M.  Used outside firms (law firms).  Has former senators on Board of Directors.  Huge campaign contributor and makes corporate jets avail. to members of Congress

· Lobbying takes place at both state and federal level:  lobbying exp. in CA for 1995-1996 totaled $267M.

Timing:

Time to stages of legislative process.  

Government Allies:

Enlist members of Congress for support.  E.g. Semiconductor Ind. Assoc. (SIA) encouraged formation of Congressional Support Group composed of senators and reps. who worked to support SIA’s legislative agenda.

Controls on Lobbying:

1st amendment establishes right to petition the govt. so lobbying is a relatively unregulated activity.

Lobbying Legislation:

· Lobbying Act of 1946 – law regulating lobbying, but pertains only to direct lobbying of Congress by a hired lobbyist.  Does not cover grassroots political activities.

· lobbyists requited to register and file quarterly reports.

· Lobbying Disclosure Act of 1995 – lobbyists must report income received and expenditures.

· Laws prohibit gifts to members of Congress including dinners.

· Ethics in Government Act of 1978 – “revolving door issue”.  Restricts contact of former executive branch officials with their former agencies for 1-2 years after term ends.

Grassroots Strategies:

Based on connections b/w constituents and their elected reps..  These strategies are so pervasive that grassroots lobbying industry has developed to organize campaigns.

· Members must be mobilized.  Letter-writing campaigns least expensive, but also most difficult to implement (don’t want to waste time writing a letter) and not very effective.  Other tactics involve “bus-ins” or “fly-ins” where send constituents to D.C.  Constituent based grassroots strategies often accompanied by massive advertising campaign.

· Business grassroots strategy:  based on the rent chain -- can involve employees, shareholders, retirees whose pensions depend on company performance, franchisees, suppliers, etc.  Caution: mobilizing constituents sometimes generates criticism.

· effectiveness – depends on supply-side factors.  Need large number of participants and extensive coverage of jurisdictions.

Coalition Building:

1) Peak organizations:  issues that affect more than one industry, thus represent range of interests.  Eg. Chamber of Commerce – 200,000 members, National Assoc. of Manufacturers, National Small Business Assoc., National Federation of Independent Businesses (NFIB) -- focuses on concerns of small businesses, has over 500,000 members

a. heterogeneity of members limits political issues on which they can act.

2) Trade associations – represent only one industry.  Functions include collection of market and ind. stats, devel. of technical standards and research.  Most important on issues that have similar impacts on their members.

3) Ad hoc coalitions – issue specific.  Often the most effective.  Alignments can be broad – e.g clean air legislation which had 2,000 businesses and trade associations, plus labor unions for auto, construction and other workers.

When issues are homogeneous, bargaining is easy.  When heterogeneous, more complex and lengthy.

Coalition e.g. – Silicon Valley Goes to Washington

Silicon Valley cos. typically non-political, but beginning in 1996, too many issues were coming to forefront (securities fraud, internet taxation, software piracy, internet privacy, etc) to avoid Washington.  Thus an hoc coalition formed – American for Computer Privacy in 1996.  However, most issues had differing effects on high-tech cos., so coalition not so effective.  In 1997, TechNet formed which was effective.  Had very narrow agenda – education at the state level and federal legislation to take securities fraud cases out of state courts and into fed. courts – and was bipartisan.  Hosted events for members of Congress who were eager to learn more about high-tech cos. and developed long-standing personal relationships.  Partially credited for success of high-tech ind. on many of its agenda items in 1998.

Testimony:

Managers testify before regulatory agencies, congressional committees and in court.  Provides information as well as creates a record. 

· Congressional hearings – Some held to gather info, others held to generate publicity and mobilize support – provides stage to advance policy interest or cater to constituents.  One tactic – ask a ‘zinger’ – question whose only answer would support the member’s own position.

Electoral Strategies: focus on providing electorally important resources to candidates. Includes endorsing candidates, providing volunteers, campaign contributions.

· Federal Election Commission (FEC) under the Federal Election Campaign Act of 1974 (FECA) – regulates election financing.  State laws vary, but corporations and unions are prohibited from making contributions to federal campaigns of candidates.  In CA, however, corp. can make direct contributions to state campaigns.

· Political Action Committees (PACs) – allow corporations and unions at federal level to solicit contributions and distribute them to candidates.  1976 FEC ruling also allows employees and shareholders to contribute.

· Buckley v. Valeo, Supreme Court ruled limits on campaign expenditures threatens freedom of speech.

· Limits on “hard money” contributions to candidate’s campaigns are limited.  Contributions by PACs limited to $5000 per candidate per election.  Contributions by individuals limited to $1000.  However, can make unlimited “soft money” contributions to party committees provided funds are not used to urge a vote for or against an individual candidate.  Fine line though in how “soft money” spent.

· PAC contributions primarily made to incumbents.  

· Largest PACs not corporate, but realtors, doctors, lawyers, ag. groups  

· Reasons for campaign contributions:

1) improve chances that recipient will be elected

2) obtain access to present or future officeholders.

3) influence legislative voting

· Approaches

· :  make contributions to those most likely to win.

· Access theory approach:  more valuable toe services the candidate can provide, the more an interest group will contribute.  Thus committee chairs will receive more money than those who are not chairs.  

· Prisoner’s dilemma regarding contributions:  if few contribute, the one who does contribute will gain legislative favor.  If many contribute, the one who doesn’t is at disadvantage.

Communication and Public Advocacy: communicating directly with public.  Example: Public education campaigns.

· How a message is framed is important.  e.g. AT&T chose term access charge for the monthly charge it was proposing.  Users upset about paying for access to something they might not use.  AT&T changed term to end-user fee, but damage already done.

Judicial Strategies: implemented in state and local courts as well as regulatory and admin. agencies.  Used to enforce rights, obtain damages for breach of contract and address antitrust laws.

· firms file lawsuits against agencies alleging inadequate basis for rulemaking.  Activist groups file lawsuits against agencies for failure to enforce laws.

· Can be costly, but awards can be high.

· e.g. PepsiCo filed antitrust against Coke in 1998.  MCI filed against AT&T and FCC for telecom deregulation.

Advisory Panels and Committees:

· U.S. govt. sanctions 1050 advisory committees and panels.  Provide govt. with expertise and to assess reactions to policy alternatives.  Often criticized for undue influence.  

· Firms can participate on advisories to help push their agenda.

· Overseen by General Services Admin. 

Organizing for Political Effectiveness:
· Firms need to monitor issues and anticipate new developments. 

· Many firms hire lobbyists to represent the firm

· Train managers who become involved in political and collective action issues.

