eBay and Database Protection

Background on eBay

· $16 billion market cap and $17.9 million net income during first half of 2000

· ~85% market share and ~90% of US online auctions

· 15.8 million registered users by mid 2000

eBay must protect its strategic asset: auction related database
Depending on their business model, internet service providers will at times be the source of a database (such as eBay’s auction information), or rather act as an aggregator of information reproduced (with more or less added value) from other databases (such as auction aggregator “Bidder’s Edge”, but also generic search engines like Yahoo! et al.). 

To eBay, the ownership of its database of auction related information is an asset of particular strategic importance for further business development and growth. This explains eBay’s motivation in seeking to protect its database. From this perspective, eBay and auction aggregators such as Bidder’s Edge are in direct opposition. Although diverse licensing schemes have been investigated, and even put in place with smaller aggregators, it did not bring a solution in the case of Bidder’s Edge.

Several alternatives are available to eBay in order to protect its database information

1. Use of technology:

Establishing firewall type barriers that would prevent auction aggregators from extracting database information without permission

· Cons: reduces user friendliness to consumers and could start a technology race with aggregators trying to go around protective barriers.

2. Seek court’s ruling in current legislative environment:

a. Establish intellectual property rights

· Requirements: prove a degree of creativity or originality in the database contents

· Cons: 1991 Supreme Court decision in “Feist Publications, Inc. vs. Rural Telephone Service Co.” case, viewed databases as a collection of facts remaining in the public domain, and therefore cannot be copyrighted. This is not really in eBay’s favor and could reduce likelihood of success.

b. Use Computer Fraud and Abuse Act

· Requirements: establish that aggregators are committing fraud

c. Seek an injunction against Bidder’s Edge

· Requirements: demonstrate probable success in a trial and show that the absence of an injunction would cause irreparable injury

· Cons: Costly and time consuming, decisions could appealed, current law could change.

3. Back H.R. 354 “Collections of Information Antipiracy Act”

Lobbying for a more eBay favorable legislation (H.R. 354). This also means opposing rival bill, H.R. 1858 “Consumer and Investor Access to Information Act of 1999”. 

Two rival bills for a new law:

eBay would benefit from H.R.  354, Bidder’s Edge would benefit from H.R. 1858

H.R. 354 “Collections of Information Antipiracy Act”
H.R. 354 basically recognizes the investments and efforts required to develop databases and aims at providing a protection to database developers. It would allow injured parties (such as eBay and other database developers) to bring a civil action (against companies like Bidder’s Edge and other the information aggregators) for actual damages and profits earned by the defendant and attributable to the action in question.

Supporting the bill: eBay, Reed Elsevier, Thomson, the American Medical Association, the New York Stock Exchange and the National Association of Realtors (NAR). Shortly said, the information database developers and market information providers. The e-Commerce Coalition (300 member companies), and the CADP (Coalition Against Database Piracy) were formed to support H.R. 354 (and oppose H.R. 1858). 

Example arguments in favor of H.R. 354:

· Only aimed against misappropriation of databases, not against uses that do not effect marketability or competitiveness

· EU has already adopted a Directive establishing copyright protection for “the intellectual creation involved in the selection and arrangement of materials”, adapting H.R. 1858 would increase the discrepancies between US and EU law.

Example argument against H.R. 354:

· Too much protection to databases would create monopolies (e.g. preventing objective stock price analysis).

H.R. 1858 “Consumer and Investor Access to Information Act of 1999”
H.R. 1858 favors the status quo, prohibiting the sale or distribution to the public of any database that (1): is a duplicate of another database collected and organized by another person or entity; and (2) is sold or distributed in commerce in competition with that other database. This would protect the access of online brokers to financial market information.

Supporting the bill: Yahoo!, America Online, research librarians, telecommunications companies, the U.S. Chamber of Commerce, Consumers Union, CharlesSchwab, and Bloomberg.

Example arguments in favor of H.R. 1858:

· Preserves legitimate access to information

· Achieves the necessary balance between protection and access to information

Example arguments against H.R. 1858:

· Only bars thefts that result in duplicative databases, and as such does not protect against slight modifications that would make duplicates “new databases”.

· Compromises information accuracy

