Cemex and Anti-dumping : Case and Questions 

Case summary

Introduction

· August 1990 US International Trade Commission (ITC) rules that Cemex, Mexico’s dominant cement producer, is dumping Portland cement and cement clinker into southern and southwestern US states
· Ruling followed petition from US cement companies in Arizona, Florida, Texax and New Mexico
· Threatens Cemex’s expansion into the US
The Mexican Cement Industry

· Portland cement used in production of concrete; cement clinker the primary component in the production of Portland cement

· Principal input to cement production was oil. Mexican government assisted cement firms – e.g. in 1986 providing oil at $4 a barrel vs world price of $14 to $16. Oil prices raised to world levels in 1990

· Cemex the dominant player in Mexico with 63% of capacity in 1991 – next largest players 17% and 13%

· Cemex rapid growth a function of 

· Acquisition (total spending $1billion)

· New plant and envoironmental control equipment ($950 million) to raise productivity

· Developing international operations – e.g. US distribution facilities ($330 million). Exports to US and Europe were 15% of sales in 1991 (total sales $1.7 billion)

· Cemex had high brand loyalty in Mexico – Mexico unique in world markets for having cement sold in branded bags

The US cement industry

· Much less concentrated than Mexican industry – largest player only 11.8% of the US market

· Imports accounted for 22% of the total US annual cement consumption (90 million tonnes). In 1998 :

· 14% in Arizona-New Mexico-Texas

· 22% in Florida 

· US producers bought and re-sold c. 2/3 of all the cement imported into the country

· US construction industry weak at the end of the 1980’s – 2.9% growth in 1990 vs 7.3% in Mexico

· Success of Mexican firms contrasted with decline in southern / southwestern US firms

Petitioners’ claim

· Domestic firms believed Mexican firms selling at less than fair value (LTFV)

· Claimed they had been ‘materially injured’ by this dumping:

· Depressed US prices

· Investors abandoning the industry

· Threatening their markets, production and jobs

· Why vulnerable to Mexican firms dumping?

· Cement a commodity – such that small price change leads to significant changes in market share

· Cement a derived demand (from construction) so no postive impact on aggregate demand as a function of lower import prices

· Note : a similar petition by all US cement producers in 1986 against a whole set of international competitors had failed – but this petition different in that:

· Domestic demand was depressed

· Mexican imports rising while US cement prices falling

· More narrowly focused

US Antidumping Law and legal process

· Convoluted 4-step process involving two main judicial institutions:

· International Trade Administration (ITA) – an arm of the Department of Commerce (DOC)

· International Trade Commission (ITC)

· Step 1 : ITC conducts prelinimary examination to determine whether ‘reasonable indication’ of material injury – focusing on the last 3 years. If so, passes to step 2. Key component here is to determine the “like product” and the “domestic industry”

· Step 2 : ITA investigates whether ‘reasonable likelihood’ that imports being sold at LTFV and calculated preliminary estimate of ‘dumping margin’ (export ‘price’ minus domestic ‘price’). If so, importer has to securitise against potential dumping liability.

· Step 3: ITC begins ‘industry analysis’ stage – testing Step 1 hyothesis in detail. If material injury is found, passed to step 4

· Step 4 : ITA negotiates settlements and / or imposition of duties

ITC and ITA determinations

· ITA concluded that the “like product” was portland cement (Type II gray) and that the bulk cement market (as opposed to the bagged cement market, which is branded) was the relevant market for comparison

· ITA calculated the ‘Mill Net Price’ for cement sold domestically vs cement sold in export market in order to estimate the dumping margin:

· Mill net price is the ‘price at which the cement leaves the mill’ – i.e. final market price minus non-production costs (transportation, customs, distribution and other)

· Dumping margin = Mill Net Price (Domestic sale) minus Mill Net Price (Export sale) expressed as a percentage of the Domestic MNP

· Dumping margin found to be 58.38% for Cemex

· ITC determined that there was material injury. From 1986 to 1989:

· Total cement shipped by US producers increased by 4.7 % but the total value decreased by 3.7%

· Employment, wages and hours of production fell 19%, 13.8% amd 14% respectively (although productivity rose 23%)

· Gross profts fell 18.1% and operating income 36.7%

· Mexican imports had increased 24%

· In August 1990 ITC found in favor of the petitioners and imposed a compensatory duty

Cemex Strategy pre-ruling

· Cemex tried a number of avenues:

· Hired US law firm

· Media strategy – WSJ

· Presentation to Mexican Commerce Department showing likely impact on Mexico (but Mexican government not keen to rock NAFTA discussions)

· Little lobbying opportunity (because jurisdiction regulatory not legislative)

· Arguments focused on fact that process had ignored Cemex’s actual market price and shipping costs – e.g. Cemex sold into the US at market prices. Cemex felt the whole thing was simply an attempt to keep out competition

Cemex Strategy post-ruling

· Market strategy

· Reduced exports to US overall

· Focused on highest price US states to reduce duty (58% duty made US sales unprofitable) – as a result duty reduced to 30.74% overall

· Maintained a large bulk market domestically (Type II cement) to make sure this remained the market for comparison (petitioners would push for branded, bagged market which would increase the dumping margin)

· Non-market strategy

· Appealed to the US Court of International Trade (CIT) and the US Court of Appeals claiming that the ITC had not followed correct procedures

· Mexican government petitioned the General Agreements on Tariffs and Trade (GATT). In July GATT found in favor of the Mexican producers and ruled that allo the duties should be paid back. Reason because the petitioners who brought the action were only 61.7% of the industry – supposed to be ‘all or nearly all’. However GATT rulings require unanimity among members, so the US blocked the ruling

Problems facing Cemex

· Four major problems:

· How to deal with anti-dumping duty, and especially continued pressure from petitioners to mover the market for comparison from bulk to bagged

· Cemex had some stranded assets in the US – e.g. terminal and distribution facilities

· Reduction in exports to the US left Cemex with excess capacity in Mexico (luckily domestic demand on the up)

· What to do about the US market

· US demand continued to exceed domestic capacity creating a demand for imports

· One option : purchase existing capacity from a US producer

Four I’s

Issue

· (From Cemex perspective) How to deal with the dumping ruling from both a market and non-market perspective

Interests

· Cemex and Mexican cement producers

· Southern and southwestern state cement producers

· Other cement producers and exporters

· (At a push) Other exporters generally – to see how dumping issues played out

Institutions

· ITC

· IFA

· GATT

Information

· Lots of it – see case

