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A. Information

· Information is costly to produce, but cheap to reproduce.

· High fixed costs with low marginal costs

· Pricing should be based on consumer value, not production cost

· Legal grants of exclusive rights to intellectual property helps insure the production of information

· Patents, copyrights etc. do not confer complete power – rights need to be enforced

· The rise of digital technology and the internet exacerbates this problem

· Companies should maximize the value of their intellectual property, not simply the level of protection (despite originally attempting to block the industry, studios often make more money today from video sales than the traditional theater business)

· Consumers need to experience information to value it ~ it is an experience good
· Producers of information overcome this issue through brand and reputation

· “A wealth of information creates a poverty of attention.”

· Selling viewer attention is an important part of information provision

· The Internet allows for customized content: advertisers reach target markets, and consumers see ads of interest to them

B. Technology

· The information economy is driven by technology and infrastructure, the packaging that enables information to reach consumers

· The value of the web is the provision of immediate access to information

· New technology allows people to do more with the same information – increased ability to store, retrieve, sort, filter and distribute

· Information technology is dependent on all sorts of systems

· The importance of these systems requires information technology firms to collaborate and partner

· Microsoft and Intel are two examples of companies that have used collaboration to commoditize complementary products without eroding the value of their core product offering

· Apple did not pursue an open/collaborative system, which led to a more expensive and less powerful product

Session 16 Reading Summary

Managers and the Legal Environment, Intellectual Property

A. Patents

	Patent Type
	Description
	Duration
	Applications

	Utility
	Protects any novel (not previously known), useful, and nonobvious process, machine, manufacture, or composition of matter.
	20 Years
	Biotechnology (human-made living organisms)

Software

	Design 
	Protects any novel, original, and ornamental design for an article of manufacture.
	14 Years
	A specific typeface

Icons

	Plant
	Protects any new variety of plant that is asexually reproduced (variety must not exist naturally).
	20 Years
	Fruit hybrids


· Patent owner has the exclusive right to make, use, sell, and import the invention.  Patents may be assigned to third parties.

· In the US, patents are issued by the Patent and Trademark Office.

· Prior art: Patents will not be granted for inventions that are obvious developments over prior art (existing technology).

· Statutory bar: Inventions must be patented no more than one year after the description of the invention in a printed publication.

· Non-statutory subject matter: There is no protection for abstract ideas, methods of doing business, scientific principles, etc.
· Filing for Patent Protection

· Specifications: Describe the invention and the process of making it.
· Claims: Describe those elements of the invention to be protected.
· Drawings: Show the claimed invention.
· Declaration: Statement that inventor believes s/he is the first to invent the invention.
· If a patent application is rejected (as 99% originally are), an inventor can amend the application, appeal to the Patent Office’s Board of Appeals, and eventually, to the US judicial system.
· Patent Infringement
· Direct Infringement: The making, use or sale of any patented invention within the United States during the term of the patent.
· Indirect Infringement: The active inducement of another party to infringe a patent.
· Contributory Infringement: When a party knowingly sells an item that will result in the infringement of a patent.
· Potential Defenses to Patent Infringement Action
· Noninfringement: The alleged infringing does not fall within the claims of the patent.
· Invalidity: The requirements of patent law were not met when the patent was originally issued.
· Patent Misuse: Patent holder has abused his/her patent rights and has thus lost his/her right to enforce.
· Legal Remedies

· An injunction can be issued to prevent further infringement (preliminary or permanent)

· Damages may be awarded based on reasonable royalties for the infringer’s use of the invention.

· Courts have discretion to further increase the award of damages

· Polaroid v. Kodak Example: Kodak’s infringement of Polaroid’s instant camera patents resulted in $200MM sunk costs, $150MM in obligations to customers, and $910MM in damages to Polaroid.
· International Laws: Every country has its own patent laws relating to the manufacture, use, and sale of an invention in that country.  
· Intellectual Property and Innovation
· Patent laws effectively provide inventors with a legally enforceable monopoly => seems contrary to general US free-market orientation
· To ensure that innovation is produced up to the point at which its social cost equals its social benefit, people/companies need to have incentives to invent => inventors capture the full benefit of their inventions during the protected period.
· This system can be efficient: if the patent holder is not the low-cost producer, the patent can be licensed or sold to another producer.
B. Copyrights
· Definition

· Automatic protection for literary works, musical works, dramatic works, pictorial/graphic/sculpted works, motion pictures, and sound recordings.

· Applies only to original works involving creativity.  Facts, ideas, procedures and concepts are not copyrightable.

· Fiest Decision by US Supreme Court held that a directory of names did not involve sufficient creativity to be protected.  “…copyright protection may extend only to those components of a work that are original to the author.” (See Warren example in text if you want to know more about this stuff ~ somewhat related to eBay case).

· Applies only to those specific elements that are protected expression.  The underlying ideas of a work are freely usable.  If an idea and its expression are inseparable, the expression is not copyrightable.

· Useful Articles doctrine provides that protection does not extend to the application of an idea.

· Registration of a copyright is not required, but registering with the US Copyright Office improves legal remedies for infringement.

· Terms of Ownership

· Owner of a copyright is the creator of the work, or the party for whom the work was prepared in the case of a work made for hire.

· Duration: For a known author, protection for the life of the author plus 50 years.  For a work made for hire, term is lesser of 75 years after first publication or 100 years after creation of work.

· Copyright owner has exclusive right to make copies of his/her work, or to create derivative works.  If a copyrighted item is sold, the owner loses his/her exclusive right to control the item’s distribution.

· Infringement

· Piracy is a major issue for many industries (software, clothing etc).

· Plaintiff must show substantial similarity to protected work, and must prove that infringer had access to protected work.

· Fair use doctrine: Copyright owners’ rights do not extend to literary criticism, news reporting, education, or research (see Cat NOT in the Hat example for more on this thrilling topic). 
· Categories: Direct infringement (as above), contributory infringement (as above), or vicarious infringement (like contributory but involving direct financial benefit)

· Remedies

· Plaintiff can recover actual damages, as well as defendant’s profits attributable to infringement.

· Statutory damages, attorney’s fees, and injunctive relief are also available under certain circumstances.

· The Look and Feel Debate

· Computer code is generally protected under copyright law, but the protection of the user interface is more ambiguous.

· When Apple sued Microsoft for imitating the “look and feel” of Apple’s user interface, the courts required Apple to prove that each individual element of the interface was copyrightable.  This doctrine of analytical dissection weakened Apple’s case.













