The Employment Tribunal addressed the question of costs in paragraph 20 of its Decision in relation to the case of Mr. C Bunnachie v Kingston Upon Hull City Council: 

“Finally, the applicant has applied for costs. There is no doubt that the applicant spent a substantial amount of time preparing his case. The quality of presentation has been first rate. It will be remembered for example that the applicant’s witness statement ran to some 45 pages and 89 paragraphs. We accept the quantification of the applicant’s claim, being £50 for stationery, photocopying and stamps, £50 for telephone calls, £100 for travelling costs in connection with preparing the bundle of documents and so on. He also claims 29 days at £88 per day. That represents his daily rate in the employment of the respondent. The days to which he refers were taken as annual leave. They were lost to him as holidays. Two of them were days which would otherwise have been taken as time off in lieu. The total value of those days is £2552. In the absence of a definition of costs limiting it to the costs of representation, we think that that is a proper sum to award as costs as opposed to compensation.”

the Applicant being unrepresented

By relying on the leading case of Buckland v Watts [1970] 1 QB 27, the Court of Appeal held that a litigant in person other than a solicitor was not entitled to claim in respect of the time which he had expended preparing his case, but only his out-of-pocket expenses. 

That lacuna at common law led to the need for the passage of the Litigants in Person (Costs and Expenses) Act 1975 (“the 1975 Act”), which provided by s1(1) that:

“Where, in any proceedings to which this subsection applies, any costs of a litigant in person are ordered to be paid by any other party to the proceedings or in any other way, there may, subject to the rules of the court, be allowed on the taxation or other determination of those costs sums in respect of any work done, in any expenses or losses incurred, by the litigant in or in connection with the proceedings to which the order relates.” 

Part 48.6 of the Civil Procedure Rules (the “CPR”), being the relevant rule of court, limits the amount allowable in such circumstances to two-thirds of the amount payable to a legal representative. 

However the 1975 Act is only relevant in “any proceedings to which this subsection applies”. And by that subsection certain courts and tribunals are identified, and there is further provision by subsubparagraph (c) to extend it to “any other court or tribunal specified in an order made under this subsection by the Lord Chancellor”. Such an order was made by the Litigants in Person (Costs and Expenses) Order 1980, in relation to the Employment Appeal Tribunal. However no such order has been made in relation to employment tribunals. 

It is now proposed that there be such provision. The Employment Act 2002 by s22 provided for the insertion into the Employment Tribunals Act 1996 of a section 13A whereby “Employment tribunals procedure regulations may include provision for authorising employment tribunals to order a party to proceedings before it to make a payment to any other party in respect of time it spent in preparing that other party’s case”.  It has been made in Rule 44 of 2004 Regulations that a litigant in person may claim for costs regarding preparation time spent during proceedings at the Employment Tribunals.  But it only applies to the proceedings commenced after 1 October 2004.

There is a Transitional provision in Regulation 20 of 2004 Regulations, in which it was determined that Rules 38-48 do not apply to the proceedings commenced before 1 October 2004, and a costs order for such proceedings must be made by a employment tribunal under Rule 14 of Schedule I of the Employment Tribunals (Constitution and Rules of Procedure) Regulations 2001.

Burton J (Precident) of the Employment Appeal Tribunal, in Kingston Upon Hull City Council v Mr. C Bunachie [2003], held that there is no jurisdiction in an employment tribunal to award such costs to a litigant in person, and that is why there has been legislation, and is soon to be legislative provision. 

For the purpose of ET Rule 14(6) the words are unnecessary. It is quite clear that Rule 14(6) relates to assessment, and to assessment of costs which have been required by order of an employment tribunal to be assessed: and such employment tribunal order can only be one for which the employment tribunal has jurisdiction. ET Rule 14(6) does not, in our judgment, create an entitlement to a new kind of costs order: it simply provides a method by which costs validly ordered are to be assessed, and there will therefore be none which fall within the purview of Part 48.6 (as opposed to the rest of Part 48).

We therefore conclude that the order for costs, save as to the disbursements, was one which the Employment Tribunal had no power to order, and we discharge it except for the £200. 

