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Dear Sir:

Dr. W. Yuan
v
The Secretary of the State

I would ask the tribunal to consider my appeal regarding the Human rights claim beyond the ground whether I am holding a valid Home Office work permit because of the following reasons.

My current immigration problem came from my employment problem, i.e. the termination of my 5-year contract of employment by Birkbeck College on 7 February 2003.  After three years legal battle, I have wined this legal case when I appealed it to the Employment Appeal Tribunal.  The Employment Appeal Tribunal determined in its Judgment that the decision of the Employment Tribunal erred in law and the termination of my employment by Birkbeck College was in breach of contract.

In fact, as described in my Witness Statement and supported by various pieces of evidence, I was discriminated in different situations.  It occurred during the period of my employment at Birkbeck College, such as those unlawful harassments made by some of my colleagues and the letting agent/landlord at my private residences [40, 41], and academic malpractice against my research experiments at the school [43, 44, 56.10-57.15].  Discrimination was also contributed into the process of the termination of my employment, such as Ms. Groark, acting for the college, approved the termination proposed from Professor Waksman without considering the Probationary Procedure at all [A34.24-A35.28, Answer to RR56 questionnaire] in contrast to the view of the termination by the Dean of Faculty [A36.32].  It was discrimination for Professor Waksman to make those false allegations on my complaint and work performance and further used them to support his termination propose.  Discrimination was also a major factor to cause the unreasonable protraction of my employment case as described in my Witness Statement in Part II, section II.  Further, many other events including my current immigration problems have also been affected by the discrimination (please see last section of my Witness Statement).  Such discriminations on the ground either of my race, Nationality or social origin are unlawful violating article 14 (prohibition of discrimination) of the European Convention, which concerns fundamental human rights and freedom and represents a higher level of standard in the current human societies.  

There is a common feature of these discriminations occurred at different situations, i.e. they relied on the false information of so-called my “personal details”, which was fabricated by my previous lab-mate who made malpractice against my research and unhappy about my report on it to the Department under my supervisor’s request [Letter of 12 Feb. 2002 & Report].  An excuse that I have not got married has also been derived repeatedly from this so-called my “personal details” in order to justify their discrimination actions.  It is not surprised that some few bad guys have used it to motivate others in purpose of making discrimination against me personally or my employment case or other prospects of my life.  But it cannot be tolerated that the college personnel manager Ms. Groark and the lawyer of Professor Waksman also relied on it unlawfully overriding the contract of employment and the law during performing their professional job.  

In accordance with article 13 of the European Convention, “Everyone whose rights and freedoms as set of forth in this Convention are violated shall have an effective remedy before a national authority.”  In my view of the matter, such “effective remedy” should include at least resume of my scientific career and recovery of at least part of my loss due to the termination and the discrimination subjected to me in relation to the termination, which was the cause of my current immigration problem.

In accordance with the Judgment of the Employment Appeal Tribunal: “the Appellant is entitled to be paid damages on the footing of three months' notice” [18.36] that is £7,368; and “It would follow that compensation for any losses occurring during that period should be awarded as damages for the breach of contract” [5.5] that has been proposed for loss of my postdoctoral training in crystallography during the three month notice period.  My appeal regarding such damages that I am entitled to have at the Employment Appeal Tribunal is in pending with a hearing fixed on 17 January 2007.  My claim against the unlawful harassment occurred at my first rented flat in London at the county court is also in pending with the trail hearing arranged on 23 January 2007.  I am entitled to have the compensations from two claims but they only can cover a small part of my actual loss after the termination.  According to my current financial situation, after over three years legal battle, it is also necessary for me to have them in order for me to resume a normal living and help for resume of my career.

In my view, it should be the best interest of both Birkbeck College and me for me to complete my postdoctoral training in crystallography at the college.  It should also be part of the resolution of my employment case and the decisive factor to resolve my current immigration case.  However, after my several request to the college, I have not received a conclusive decision regarding my request from the college yet except for urging my to complete my employment case at the court.  On the other hand, the fact that I have not had a valid UK visa since the November 2005 after my passport was stolen hinders my to obtain another desirable position in a place other than Birkbeck College.

Therefore, a decision to be made by this tribunal solely on the basis of the factor whether I have a valid Home Office work permit at this moment would prevent an effective remedy I am entitled to have and violate articles 13 and 14 of the European Convention.  Since the Notice of Decision I received from the Home Office includes the Human rights matter as the ground of the appeal, I believe that the current tribunal should have jurisdiction to entertain my Human rights claim under the European Convention.

As such, I would demand to allow me to have a valid UK visa for a reasonable period of time in order for me to receive the effective remedy as described above.  Alternatively, if this is not possible, I would request for an adjournment in order for me to receive at least a necessary part of the effective remedy until a just decision can be made under the European Convention.

Sincerely yours,

Lyman W. Yuan, Ph.D.

P.O. Box 51798

London NW1 9BX
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