28 February 2006








Professor David Latchman


Master


Birkbeck College


Malet Street, Bloombury


London WC1E 7HX








Dear Professor Latchman:





Now, the Employment Appeal Tribunal has made its final decisions at the full hearing on 20 January 2006 with an order and a Judgment on my appeal of breach of contract case against the Judgment of the Employment Tribunal from the rehearing on 15 July 2005 where the ET decided: "The respondent was entitled to [terminate] the claimant's contract of employment on one month's ... notice."





The order of the appeal tribunal with the seal date of 24 January 2006 declared: "The Appeal be allowed and in place of the Judgment of the Employment Tribunal there be substituted one that the Appellant is entitled to damages assessed on the basis of 3 months notice" and "The parties attempt to agree what that sum should be" and further "In default of agreement within 28 days of the seal date of this order, the matter be remitted to the same Employment Tribunal for determination as to what the sum should be."





Such decision of the appeal tribunal indicates that it concluded Respondent's lack of its contractual entitlement to terminate my contract of employment during my probation period under clause 20.7.3 of the Probationary Procedure on the basis that I was irredeemably incapable and so I am entitled for the rest three months of my probation period.  At the mean time, the decision also indicates that the appeal tribunal concluded that Respondent's judgment of my "incapability" was not made in good faith and so the Respondent would not have the right to terminate my employment at the end of my probation period, either, thus compensation beyond the three months would be possible.





The Judgment of the appeal tribunal from the full hearing on 20 January 2006 states in paragraph 20: "we are in entire agreement, in so far as its judgment relates to matters of principle and comment, with the views which the Tribunal chaired by Rimer J had and we incorporate his decision (gratefully) in this decision as part of our own reasoning."





The Judgment of Rimer J stated in paragraph 13: "a dismissal on four weeks notice at that stage in the probationary process would only have been valid under clause 20.7.3 if Birkbeck, acting by Professor Waksman, had in fact first adjudged Dr. Yuan to be irredeemably incapable.  If so, Birkbeck was entitled, as it did, to terminate the contract on one month's notice.  If not, it was not so entitled."





The Judgment of the appeal tribunal concluded in paragraphs 30 and 31: (1) "[the conclusion of the Employment Tribunal: 'the professor's conclusion must have been that the claimant could not improve, i.e., that the claimant was irredeemably incapable'] is not what Professor himself said in the letter."  (2) "We note that although the letter makes detailed complaints about the approach and behaviors of the Appellant, the one thing it does not say is that he was incapable, irredeemably so, of performing as a post-doctoral research assistant.  Indeed, incapability would perhaps be difficult to establish, given Mr. McKetty's assertion to us, which we have no reason to doubt, that the Appellant was a brilliant academic.  Capability in that sense, therefore, was something which he undoubted had." (3) "Professor Waksman did not appear to give evidence at any tribunal." Ms Groark who served as witness of Birkbeck College before two employment tribunals "did not say that a judgment had been formed as a result of which the letter was sent."





As the result of three conclusions of the appeal tribunal, the appeal tribunal declared at the end of paragraph 31 of its Judgment: "we cannot attribute to the dismissing officer the view which he would be required to have if the contractual power to dismiss was to be properly exercised."  Clearly, the Respondent lacked its contractual entitlement during the termination of my employment at Birkbeck on 7 February 2003.





As such, I believe the EAT must have considered and actually has covered the first point regarding the entitlement issues I asked the EAT to address in my letter dated 26 January 2006 during the preparation of the Judgment of the appeal tribunal from the full hearing on 20 January 2006 and promulgated on 16 February 2006.  Thus, the review of the order that I asked the EAT for on this point is no longer necessary.





As for reference, there are one Witness Statement I used at ET’s full hearing on 2 October 2003 addressing in details the eight assessments of my three month work at Birkbeck by Professor Waksman, my amended Notice of Appeal dated 3 January 2006 addressing all other issues regarding the termination raised by the Respondent during the proceedings at the ET, and another Witness Statement I used at the ET’s rehearing on 15 July 2005 addressing three issues raised by Professor Waksman in his Statement for the rehearing.  The tribunal at the rehearing only allowed to debate the first issue regarding the complaint I made to the employer about academic malpractice and as mentioned by the appeal tribunal above “the approach and behaviors of the Appellant.”  During debate of the first issue, the Respondent failed to prove that the complained problem came from my own experimental failures, and my evidence proved successfully that my culture medium in the complained incidences might be tempered.  Although the Reason of the Judgment from the rehearing did not provide such information in detail, other official records of the rehearing would serve as the proof.





Thank Ms Groark to allow me to inspect my files at Birkbeck College on 7 February 2006.  There is nothing in my files, as I can see, that would evidence my incapability of carrying out my job and even any mistake in my research.





In this employment case, the college not only lacked its contractual entitlement to terminate my employment but it did terminate, but also missed several opportunities to resolve the employment problem informally and at early stage, such as the involvement of the Dean (Dr. Steve Walker) on the day of the termination (7 February 2003), my rebuttal within the college between 10 and 25 February 2003, and Brent CAB's offer of an informational resolution of my employment case to the college at the end of March 2003, before a lengthy legal battle started.





It has been over three years since the termination.  During this period I has lost payment totalled to £88,418.  Besides the financial losses, the most important matter in this employment case would be that the termination wasted me at least three years time for my training, my research and my career.  Otherwise, I might have finished or might have been close to finish my postdoctoral training as initially estimated with Professor Waksman (that was 2-3 years).  Not only have I lost my opportunity to publish and make achievements for my career, but also the termination damaged my academic reputation and my academic career severely if it has not destroyed my career yet.





Thank the EAT for its effort to try to resolve this employment case with two final valuable Judgments from the appeal tribunal and Rimer J.  Birkbeck College did wrong during the termination of my contract of employment as determined by the EAT but the EAT concerns about the college to be a well respected institution as stated in paragraph 37 of the Judgment dated 16 February 2006.  I concern, too, about the college's opportunity to correct the mistakes in order to enhance its reputation in educational and scientific fields.  As this case is closing down along with the decisions and the Judgments of the EAT, it would be another time of such opportunity.





The most of my concerns has been my scientific career.  The purpose for me to come Birkbeck has been to complete my postdoctoral training in crystallography.  Therefore, I would use this opportunity to ask the college for allowing me to finish my postdoctoral training in crystallography, which, I believe, would also be an opportunity for me to make any positive contribution to Birkbeck.  There is an old words: "stand up from where you have fallen down."  I believe it is the best interest of both Birkbeck College and myself to end this employment case in such way.





Sincerely yours,











L.W. Yuan, Ph.D.


138 Marylebone Road, #43


London NW1 5PH





Cc:	Directors of Personnel Department
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