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The Hon Mr Justice Langstaff briefly set out his understanding of this case to date; he also stated that he did not think it would be appropriate to remit this case for another full hearing before a newly constituted Employment Tribunal as this had already been done and no credit could be shown to the legal profession.  

I addressed the Tribunal and said that I had hoped to have produced an amended chronology and skeleton argument for the hearing, but due to other work commitments, had not quite completed the task.  It appeared that this was not necessary, in any event, as the Tribunal had already made up their minds as to which way the Appeal would go.

I further stated that the Appellant’s Bundle of documents was not particularly easy to navigate around.  I said that if the Tribunal thought it would assist and if it thought it was appropriate, I could apply for a short adjournment to re-arrange the Bundle in a manner in which it would be much easier to follow.  The Hon Mr Justice Langstaff thanked me for my offer, but suggested we proceed with the appeal hearing, and see how we got on.

The Hon Mr Justice Langstaff then set out the Appellant’s position as he saw it, to which I confirmed that his understanding was correct. 

The Hon Mr Justice Langstaff then turned to Mr McKetty.  Mr McKetty gave his lengthy submissions as to why he thought the Appellant should not be granted his appeal.  

Mr McKetty’s submission mainly highlighted points of fact upon which the Employment Tribunal had justified its findings against the Appellant and against which the Appellant was appealing at this hearing.  Mr McKetty’s points were mainly irrelevant as today’s hearing was to address the Tribunal’s failings and particularly its errors of law.  

The Hon. Mr Justice Langstaff several times stated that the Appeal Tribunal could not address the facts of the earlier Tribunal hearings, as the Employment Tribunal was the arbiter of facts.  Furthermore, he stated that the Appeal Tribunal’s role was to come to a decision as to the errors of law which the Employment Tribunal had committed.  He stated that today’s appeal would deal with two issues: whether the Respondent was entitled to terminate the Appellant’s contract of employment, and whether one month or three months’ notice period was applicable.

The Hon. Mr Justice Langstaff further stated that as neither party had appealed the Order of The Hon. Mr Justice Rimer of 24 November 2005 those two issues stood to be decided today.

Despite this, Mr McKetty’s submissions still focused on irrelevant facts.  At 12.55 the hearing went into recess for lunch and reconvened at 14.05.

I stood up to address the Tribunal as there were a number of points to which I wished to reply.  However, the Hon. Mr Justice Langstaff stated that it would not be necessary, and I, therefore, sat down.

The Hon. Mr Justice Langstaff then proceeded to give his Judgment.  He stated that this was an Appeal against a decision of the Employment Tribunal of Central London’s Extended Reasons which were given on 26 July 2005, for the hearing on 15 July 2005.  He stated that that hearing formed part of a saga which, sadly, does little credit to the legal profession.  

He said that no less than 3 decisions with extended reasons by the Employment Tribunal, arising out of the same reasons, had gone before the EAT previously.

The Hon. Mr Justice Langstaff then proceeded to give the procedural background of this matter to the present day.  He then discussed the background of the case, analysing the Respondent’s letter of appointment dated 29 August 2002, the Contract, and the termination in some detail, (in much the same way as my incomplete chronology, which I had shown to Dr Yuan).

At the end of that, the Hon. Mr Justice Langstaff stated that it was this Appeal Tribunal’s unanimous decision that the Appellant had been dismissed unfairly, in breach of contract.  It was evident that the Respondent had failed to follow its procedures correctly, and it was also patently clear that both Employment Tribunals had failed to use the proper tests to reach the correct conclusion.  Accordingly, this Appeal Tribunal had found that the lower courts did not have any evidence upon which they concluded that the Appellant had been dismissed for being “irredeemably incapable”.
The Hon. Mr Justice Langstaff then moved on to discuss ‘Remedies’.  Despite Mr McKetty’s invitation to the Tribunal that this matter should be remitted for re-determination, the Hon. Mr Justice Langstaff stated, as he had previously, indicated, that the case had already been remitted for a substantive hearing, and the Second Tribunal, by flawed reasoning, came to the conclusion that one month’s notice applied.

Accordingly, he said that this tribunal had the choice to remit the case back.  However, as neither party had appealed the notice issue, it was accepted by the parties, whatever the Appeal Tribunal’s view, of the ongoing of 3 months.

To remit the case would be to involve the College to be invited to produce evidence for the third time in relation to the probationary provisions, which is something which the Respondent has singularly failed thus far to do, and is something which is easy to reply to and was not last time.  Ms Groark in her witness statement says that ‘if we had been asked to provide money we would do so’.  

The Hon. Mr Justice Langstaff said that he was mindful of the overriding objective and the inconvenience and expense of both parties.  He said that the Appeal Tribunal would not wish to add to it, or order another trial.  He went on to say that he thought the Appeal Tribunal were entitled to reject the fact that the Tribunal below found that the Employer could show he could dismiss on one month.  If the Employer could not, or did not do so, it is on 3 months.

The Hon. Mr Justice Langstaff stated that it was plain that the Employer’s evidence was that it was on 1 month’s notice when the evidence it produced showed the opposite.  Accordingly, if the Tribunal had concluded that 1 month was applicable, when the evidence suggested otherwise, the Appellant should have been given 3 months.  For that reason, the Appeal Tribunal would allow 3 months and it would replace the order of the previous Employment Tribunal and substitute that the Appellant’s damages are assessed on a footing that he be paid damages of three months’ notice.

He then stated that it may be that, which may be remitted to the tribunal, ie that the Employment Tribunal is to assess damages, though he suspects that this may be somewhat academic.

The Hon. Mr Justice Langstaff then went on to say that Birkbeck is a well-respected institution and that this judgment should not be seen as a slur on that institution.  It was clear that this case rose out of its provisions to properly ensure that proper treatment was given to staff.  He further added that he had not made a determination of the Appellant, or that the Appellant had been the victim of a campaign against him.  He referred back to the Order of the Hon. Mr Justice Rimer’s, and stated that for these reasons, the appeal has been allowed. The appeal hearing ended at @ 15.10.

After the hearing had concluded, I discussed with Dr Yuan the fact that his appeal had been granted, ie that the Respondent had breached his contract (by not following the proper probationary procedures) and that he should have been entitled to three months’ notice (in addition to the one month’s notice he had already got).  I stated that he would receive a copy of the EAT’s written Judgment in due course.

I discussed that the case may be referred back to the Employment Tribunal for an assessment of damages and that should Dr Yuan wish to instruct me to attend on that occasion, then I would be happy to do so.  I said he had my contact details and that I would hold on to the papers, in the meantime, (although I did give him back the Respondent’s Handbook).
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