Reference: PC 2006/0055/J

(Attn: Ariel Ricci)

E-mail: ARicci@BarCouncil.org.uk

The Bar Council

289-293 High Holborn

London WC1V 7HZ

15 February 2006

Dear Sirs:

Re:
Complaint made by me against Anna Venturino
Thank you for your letter dated 10 February 2006 with the copy of the comments from Ms. Venturino on my complaint.  Having read her comments, I would like to provide you with the following comments and related information.

Regarding Incorrect Information in Ms Venturino's Comments:
"As Dr. Yuan was concerned that the Respondent might be 'tapping' my telephones and 'intercepting' my mail, I decided that I did not want the conference at my home address."
I never told Ms Venturino that the Respondent might be 'tapping' her telephone and 'intercepting' her mail, especially either before or at our conference on 9 January 2006.  I did mention to her similar issue in my short note to her on 12 January 2006 (? but after the conference) (I did not save a copy of the note but it may be obtained from Ms. Venturino directly).

The grounds, as drafted, were quite narrow; the issues to be decided at the EAT were:

1.
Was Respondent, Birkbeck College, entitled to terminate the contract? and 

2.
Was the Appellant entitled to a further 3 months' notice period?

Ms. Venturino correctly identified two issues to be argued at the hearing.  The first issue is the entitlement issue, the central matter of this breach of contract case and this appeal.  The second issue is how much compensation would be, which is determined by the result of the entitlement issue.  The points that need to be argued at the hearing of 20 January 2006 in relation to the entitlement issue were not nerrow however, which had been listed in my Skeleton and my supplementary Skeleton:

1.
Whether was there a judgment by the Respondent that I was irredeemably incapable pursuant to clause 20.7.3 of the Probationary Procedure, which is required by my contract to terminate my employment during my probation period?  This point had already evaluated well at the Rule 3(10) hearing on 23 November 2005 and recorded in detail in the judgment from the Rule 3(10) hearing.

2.
Whether was the ground of my "incapability" (that the Respondent judged for my work performance) made in good faith?  The ground of incapability is required by my contract to terminate my employment during my 5-year contractual period.  The Respondent believed that my probation period and my 5-year contractual period ran parallel from the start of my employment on 6 November 2002 because of the specific term regarding the commencement of my 5-year contractual period in the contract and a mutually agreed start date between the Respondent and me, and so the Respondent used such lower level ground for the termination even during my probation period.  Such ground of the Respondent came from those false allegations made by Professor Waksman.  This point was argued well in my Skeleton that was lodged at EAT before 10 January 2006.

3.
The other two grounds of the termination (my complaint to the Respondent and my exercising my civil right against the college staff-involved harassment at my flat) were in breach of the conditions of employment in accordance with Birkbeck Handbook.  This point was also argued in my Skeleton.

4.
To address the issues raised in Respondent's Skeleton.  I discussed such issues in the last part of the factual background in my Instructions to Ms. Venturino.  I also argued them in my supplementary Skeleton, but which had not been in the appeal tribunal's hands until after the Respondent finished its arguments at the hearing.

The points 2 and 3 have to be argued and resolved in order to end this employment case.  The point 4 was also very crucial and needed to be argued in order to win this appeal.

"I did mention to the EAT, that as the Appellant's bundle of documents was quite difficult to navigate around, it might assist the Tribunal if I applied for an adjournment to re-paginate the bundle."

First, the bundle Ms. Venturino mentioned was not Appellant's own bundle but the agreed bundle, which she should have known clearly.  Based on my recall, Ms. Venturino did expressed to the appeal tribunal that my bundle was difficult to navigate around though she did not explain specifically what it means and how it would relate to the points of appeal.  She applied for an adjournment at the hearing for more time for her to prepare her own version of supplementary Skeleton actually, but not to re-paginate the bundle (though this point of her still would not help for her defense on whether she provided the advocacy service or adequate service).

"Dr. Yuan has, in effect, only one remedy and that is remission to decide what monies are due to him."
This was not what Ms. Venturino learned from the hearing, recorded in her notes and stated in her email to me on 21 January 2006: "The EAT seemed to think that the 'assessment of damages' would be remitted to the Employment Tribunal - your schedule of loss shows other losses which need to be assessed" (please see Schedule of Loss).  If there were only one remedy, i.e. three month pay, the EAT would have concluded this breach of contract case without remission to the ET, as I had already learned about this at the Rule 3(10) hearing on 23 November 2005.  Because of the need to consider additional remedy from my original schedule of loss and the EAT does not have jurisdiction to assess the additional remedy, such assessment would have to be remitted to the ET to deal with, as the appeal tribunal ordered at the hearing on 20 January 2006.

What happened at Ms. Venturino Chambers' address on 26 January 2006
After I made complaint to her on 21 January, I asked her to return my job application letter and email records after the termination (that are the only copies I have but still in her hands) in email to her on 25 January.  I was afraid of the chance that she might return them to me by post, and so I went to her Chambers' address on the following day.  I pressed the call bottom but no answer for a minute, and I decided to leave.  At this moment, Ms. Venturino was out and gave me the documents.  She further got on my complaint, and explained only one thing, i.e. I won the appeal and please go to read my notes.  I did not shout at her.  I answered her that I had my notes and I just received the order from the hearing.  The entitlement issue was not clearly stated in the order in replacement of the previous ET's judgment and the case was remitted to the same employment tribunal.  She tried to stop me for several times before I managed to finish this couple of sentences.  Her husband was also out (I though he was one of her colleagues because she told me at the conference that several others also helped her service).  They told me that I should get my three-month payment and she had done for the amount I paid to her.  I tried to explain that she did not argue anything for me on my appeal before the appeal tribunal that was what I paid for and the reason why I asked for refund.  He walked close to me and tried to attack my body and yelling.  Facing such situation, I responded: "I need go" and walked away immediately.

Regarding the major point of my complaint
My instruction to Ms. Venturino for her advocacy service was stated explicitly in my Instructions (para 4) and in my complaint to her: "I ask you for help to represent me and conduct at the forthcoming full hearing before the tribunal on 20 January 2006 at EAT for my appeal.  I would like you to argue the issues listed in my Skeleton with the entitlement issues as the core and by using Rimer J's Judgment as guidance.  Also, it is important to try to persuade the tribunal to end this employment case immediately but not remit it back to the ET."  The core issue of my complaint is as stated in my complaint form: "At the hearing before an appeal tribunal chaired by Longstaff J of the EAT on 20 January 2006, Ms Venturino did not provide her advocacy service at all, i.e. to speak for me on my appeal before the appeal tribunal."  Ms. Venturino's comments on my complaint also proved such situation.

In accordance with Ms. Venturino's comments, the only reason for her not to provide such advocacy service at the hearing were as she described in her comments: "It is well known that the appellate court relies more on written submissions, than oral submissions.  It was for this reason that I really did not have much to say at the hearing, as the EAT had already made up its mind on the papers."  I have the following arguments to disagree with such reason.

1.
Ms. Venturino's speculation "the EAT had already made up its mind on the papers" was incorrect.  Oral submissions should be important, especially if a professional barrister gives such oral submissions and under the situation that a non-professional litigant had prepared for all the written submissions, besides, at a full appeal hearing where, different from the situation at Rule 3(10) hearing, both parties attended and gave their oral submissions.  Otherwise, why does it need a hearing.  It seemed that Ms. Venturino knew such situation as she criticized my written submissions in her comments: "His skeleton argument and chronology were very detailed and contained some irrelevant information."  The Respondent's Skeleton was prepared unimpressive but its oral submissions by its legal representative at the hearing looked so strong, especially under the condition that Ms. Venturino had not made her arguments on my case at all.

2.
Even Ms. Venturino knew that the written submissions were more important and that my written submissions were not perfect, but she still did not make any contribution with her written submissions to my appeal.  Ms. Venturino wrote in her email to me on 12 January 2006: "I will probably have to draft a new skeleton argument, to supplement the one you have already lodged at Court", and further explained in her email to me on 16 January: "I will  need to shorten your skeleton argument to focus on the central issues."  At the end on 20 January 2006, she did not bring up anything to the hearing as she promised.  

3.
Ms. Venturino asked me in her email on 13 January 2006: "Have your received the Respondent's skeleton argument yet?  If so, I'd be grateful if you could provide me with a copy as I will need it."  I got a copy of Respondent's Skeleton from EAT and sent it to her immediately on the same day.  I also added my criticisms on Respondent’s Skeleton into my Instructions to her.  As a barrister Ms. Venturino should have known that those issues in Respondent's Skeleton need to be addressed, which was not in my Skeleton, but she still did not make any written submissions on the matter.  During the meeting between Ms. Venturino and me on  the day of the hearing before the hearing started, I found out she had not prepared any supplementary Skeleton of her own as she promised.  I gave her my supplementary Skeleton addressing the issues from Respondent's Skeleton and asked her to argue with my Skeletons before the appeal tribunal.  But she did not do it at all.

4.
The worst part (probably the only part) of Ms. Venturino's role at the hearing was to ask the Judge for an adjournment no matter what kind of reason as she used at the hearing or in her comments.  She complained about the amount of my documents in her comments, such as "he gave me a substantial number of documents" and "he also provided further documents before the hearing."  She also complained that the agreed bundle I prepared "was quite difficult to navigate around."  What she complained might be right since this employment case has been dragged for three years and I am not a professional litigant.  In order to overcome such problems, I have classified documents and other information into sections with clear titles for the agreed bundle, the Skeletons and my Instructions.  I also explained to her the nature of each additional documents that I gave to her and their importance level in relation to the issues of this appeal.  Especially, I prepared the factual background section in my Instructions including all selected important facts she needed to know about my breach of contract case, as I described in my email to her on 12 January 2006: my Instructions was prepared "in order for you to easily collect the important factual points of the case."  My appeals of this case has also received advocacy services from two other barristers before under ELAAS scheme.  They spent much less time with similar amount of my documents before the hearing, and they did far better jobs than what Ms Venturino did (please see suppl. Skeleton of Mr. Tom Coghlin).  From here I would question whether Ms Venturino was competent enough to do this job.  The reason for such difference, I think, may be that Ms Venturino may have more experience in dealing with a case at a lower court but not with an appeal at a higher court.

Yours sincerely

Lyman W Yuan, Ph.D.
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