EMPLOYMENT APPEAL TRIBUNAL RULES 1993





(as amended by the Employment Appeal Tribunal (Amendment) Rules 2001 and 2004) 








34 General power to make costs or expenses orders


(1) In the circumstances listed in rule 34A the Appeal Tribunal may make an order (‘a costs order’) that a party or a special advocate, (‘the paying party’) make a payment in respect of the costs incurred by another party or a special advocate (‘the receiving party’).


(2) For the purposes of these Rules ‘costs’ includes fees, charges, disbursements and expenses incurred by or on behalf of a party or special advocate in relation to the proceedings, including the reimbursement allowed to a litigant in person under rule 34D. In Scotland, all references to costs or costs orders (except in the expression ‘wasted costs’) shall be read as references to expenses or orders for expenses.


(3) A costs order may be made against or in favour of a respondent who has not had an answer accepted in the proceedings in relation to the conduct of any part which he has taken in the proceedings.


(4) A party or special advocate may apply to the Appeal Tribunal for a costs order to be made at any time during the proceedings. An application may also be made at the end of a hearing, or in writing to the Registrar within 14 days of the date on which the order of the Appeal Tribunal finally disposing of the proceedings was sent to the parties.


(5) No costs order shall be made unless the Registrar has sent notice to the party or special advocate against whom the order may be made giving him the opportunity to give reasons why the order should not be made. This paragraph shall not be taken to require the Registrar to send notice to the party or special advocate if the party or special advocate has been given an opportunity to give reasons orally to the Appeal Tribunal as to why the order should not be made.


(6) Where the Appeal Tribunal makes a costs order it shall provide written reasons for doing so if a request for written reasons is made within 21 days of the date of the costs order. The Registrar shall send a copy of the written reasons to all the parties to the proceedings.





34A When a costs or expenses order may be made


(1) Where it appears to the Appeal Tribunal that any proceedings brought by the paying party were unnecessary, improper, vexatious or misconceived or that there has been unreasonable delay or other unreasonable conduct in the bringing or conducting of proceedings by the paying party, the Appeal Tribunal may make a costs order against the paying party.


(2) The Appeal Tribunal may in particular make a costs order against the paying party when–


(a) he has not complied with a direction of the Appeal Tribunal;


(b) he has amended its notice of appeal, document provided under rule 3 sub-paragraphs (5) or (6), Respondent’s answer or statement of grounds of cross-appeal, or document provided under rule 6 sub-paragraphs (7) or (8); or


(c) he has caused an adjournment of proceedings.


(3) Nothing in paragraph (2) shall restrict the Appeal Tribunal’s discretion to award costs under paragraph (1).





34B The amount of a costs or expenses order


(1) Subject to sub-paragraphs (2) and (3) the amount of a costs order against the paying party can be determined in the following ways–


(a) the Appeal Tribunal may specify the sum which the paying party must pay to the receiving party;


(b) the parties may agree on a sum to be paid by the paying party to the receiving party and if they do so the costs order shall be for the sum agreed; or


(c) the Appeal Tribunal may order the paying party to pay the receiving party the whole or a specified part of the costs of the receiving party with the amount to be paid being determined by way of detailed assessment in the High Court in accordance with the Civil Procedure Rules 1998 or in Scotland the Appeal Tribunal may direct that it be taxed by the Auditor of the Court of Session, from whose decision an appeal shall lie to a judge.


(2) The Appeal Tribunal may have regard to the paying party’s ability to pay when considering the amount of a costs order.


(3) The costs of an assisted person in England and Wales shall be determined by detailed assessment in accordance with the Civil Procedure Rules.





34C Personal liability of representatives for costs


(1) The Appeal Tribunal may make a wasted costs order against a party’s representative.


(2) In a wasted costs order the Appeal Tribunal may disallow or order the representative of a party to meet the whole or part of any wasted costs of any party, including an order that the representative repay to his client any costs which have already been paid.


(3) ‘Wasted costs’ means any costs incurred by a party (including the representative’s own client and any party who does not have a legal representative)–


(a) as a result of any improper, unreasonable or negligent act or omission on the part of any representative; or


(b) which, in the light of any such act or omission occurring after they were incurred, the Appeal Tribunal considers it reasonable to expect that party to pay.


(4) In this rule ‘representative’ means a party’s legal or other representative or any employee of such representative, but it does not include a representative who is not acting in pursuit of profit with regard to the proceedings. A person is considered to be acting in pursuit of profit if he is acting on a conditional fee arrangement.


(5) Before making a wasted costs order, the Appeal Tribunal shall give the representative a reasonable opportunity to make oral or written representations as to reasons why such an order should not be made. The Appeal Tribunal may also have regard to the representative’s ability to pay when considering whether it shall make a wasted costs order or how much that order should be.


(6) When the Appeal Tribunal makes a wasted costs order, it must specify in the order the amount to be disallowed or paid.


(7) The Registrar shall inform the representative’s client in writing–


(a) of any proceedings under this rule; or


(b) of any order made under this rule against the party’s representative.


(8) Where the Appeal Tribunal makes a wasted costs order it shall provide written reasons for doing so if a request is made for written reasons within 21 days of the date of the wasted costs order. The Registrar shall send a copy of the written reasons to all parties to the proceedings.








