ANNEXE J

THE COMPLAINTS RULES

THE COMPLAINTS RULES
Introduction
1. These Rules prescribe the manner in which all complaints about the conduct of or services provided by barristers shall be processed.

2. The membership of the Professional Conduct and Complaints Committee ("the Committee") shall be as prescribed by the Standing Orders of the Bar Council as amended from time to time.

3. Anything required by these Rules to be done or any discretion required to be exercised by, and any notice required to be given to, the Complaints Commissioner ("the Commissioner") or the Secretary of the Committee ("the Secretary"), may be done or exercised by, or given to, any person authorised by the Complaints Commissioner to act in his stead or by the Chief Executive of the Bar Council to act instead of the Secretary of the Committee (either prospectively or retrospectively and either generally or for a particular purpose).

Procedure for dealing with complaints
4. The Secretary shall take such steps as are reasonably practicable to inform the complainant of the progress and result of his complaint.

5. Any complaint other than a complaint raised by the Bar Council of its own motion shall be referred to and considered by the Commissioner before any further step is taken in accordance with these rules.  The Commissioner's powers in relation to a complaint so considered by him shall be those set out in paragraph 8 et seq. below.

6. (a)
If a complaint is not dismissed by the Commissioner following consideration as aforesaid, or is a complaint raised by the Bar Council, it shall be investigated by the Secretary of the Committee in the manner set out in paragraph 16 et seq. below. 
(b) Following such investigation, the Secretary shall refer the complaint back to the Commissioner together with the results of such investigation and the Commissioner shall reconsider the complaint and the results and shall exercise the powers given to him by paragraph 21 et seq. below in respect of the complaint.

7. If the Commissioner does not dismiss the complaint following reconsideration under paragraph 6(b) above, he shall refer the complaint to the Committee for consideration with his observations on it, if any.  The Committee's powers in relation to such a complaint shall be those set out in paragraph 26 et seq. below.

Commissioner's powers under paragraph 5
8. The powers of the Commissioner shall be to consider complaints made by outside persons and to determine whether in his view such a complaint discloses a prima facie case of professional misconduct or inadequate professional service and is apt for consideration by the Committee.  In the exercise of that power he shall observe the following provisions.

9. If it appears to him that the complaint relates to a matter within the domestic jurisdiction of an Inn or a Circuit, he may refer the complaint without further consideration to the Treasurer of the Inn or the Leader of the Circuit concerned and notify the complainant of his decision.

10. (a)
If it appears to the Commissioner that the complaint arises out of a barrister's actions in a part-time or temporary judicial or quasi-judicial capacity, he shall act as follows:

(i) If it appears to him that the complaint would otherwise fall to be dismissed under these provisions, he shall so dismiss it.

(ii) If it appears to him that the complaint would otherwise not fall to be dismissed, the Commissioner shall refer the complaint without further consideration to the person responsible for the appointment of the barrister to the judicial or quasi-judicial office concerned (whether the Lord Chancellor, a Minister of the Crown or other person as appropriate), requesting him to notify the Commissioner when the complaint has been dealt with and of any action taken, and the Commissioner shall notify the complainant of his decision so to refer it.   Where the Commissioner considers it inappropriate to refer the complaint to a person other than the Lord Chancellor or a Minister of the Crown or where that other person refuses to deal with a complaint, he shall consider the complaint and, subject to (iv) below, direct it to be proceeded with in accordance with paragraph 16 et seq below.

(iii) If the Lord Chancellor, Minister of the Crown, or other person responsible for the appointment, having dealt with a complaint, believes that it may be appropriate for further consideration by the Bar Council, he may, subject to (iv) below, refer the matter to the Commissioner who may reconsider the complaint and may, if he sees fit, direct it to be proceeded with in accordance with paragraph 16 et seq below.

(iv) No such reference to the Commissioner as is mentioned in (iii) above by the Lord Chancellor, Minister of the Crown, or other person responsible for the appointment shall be acted upon by the Commissioner, nor shall the Commissioner exercise the powers under the last sentence of paragraph (ii) above in respect of any part of the complaint relating to anything said or done by the barrister in the exercise of his judicial functions or affecting the independence of the barrister in his judicial or quasi-judicial capacity.

(b) If it appears to the Commissioner that the complaint relates to the conduct of or professional services provided by a barrister who, since the events giving rise to the complaint took place, has been appointed to and continues to hold full-time judicial office and has ceased practice, the Commissioner shall not consider the complaint further and shall inform the complainant that his complaint should be directed to the Lord Chancellor.

11. If he has not disposed of any complaint under paragraph 9 or 10 above, he shall consider whether:

(a) the complaint fails to disclose a prima facie case of professional misconduct or inadequate professional service;

(b) the complaint has been made more than six months after the act or omission complained of and the complaint is not of sufficient seriousness nor are there any exceptional circumstances which justify further consideration of the complaint despite the lapse of time since the matters complained of;

(c) the complaint is trivial;

(d) the complaint obviously lacks validity; or 

(e) for any other reason the complaint ought to be dismissed summarily.  

In order to decide this question, he may seek information or assistance, orally or in writing, as he thinks fit, from the complainant, any potential witness, any member of the Committee, the Secretary or the Equal Opportunities Officers of the Bar Council.  

12. If he considers that it should be dismissed on any of the grounds set out in paragraph 11 above, he shall so dismiss it, and shall notify the complainant of his decision and of his reasons for it.  

13. If in considering whether a complaint should be dismissed summarily the Commissioner decides that the complaint does not disclose any evidence of professional misconduct, and it appears to him that the complaint might be capable of resolution by agreement, he may invite the complainant and the barrister concerned to attempt to conciliate their differences.

14. The Commissioner may at any time adjourn consideration of a complaint for such period as he thinks fit, whether while the complainant and the barrister attempt conciliation, during the currency of related legal proceedings or for any other reason.

15. The Commissioner may reopen or reconsider a complaint which has been disposed of under paragraphs 9 10 or 12 above: 

(a) following a recommendation of the Legal Services Ombudsman that he do so, or

(b) where new evidence becomes available to him which leads him to conclude that he should do so, or

(c) for some other good reason.

Following such reconsideration he may take such further or different action as he thinks fit, as if the former decision had not been made.

Investigation of complaints by the Secretary
16. The investigation of complaints shall be carried out by the Secretary under the direction of the Commissioner or the Committee in such manner as they or either of them think fit.  In directing the carrying out of such investigation, the Committee and the Commissioner shall have regard to the following provisions.

17. The complaint shall be sent to the barrister concerned together with a letter requiring him to comment in writing on the complaint and to make any written representations he sees fit as to his conduct or the services he has provided to the complainant.  That letter shall be sent to the address notified by the barrister pursuant to paragraphs 202(d) of the Code of Conduct. 

If no response is received within 28 days of the date of posting of such letter, the Secretary may proceed as if the barrister's response had been to deny the allegations made in the complaint in their entirety.

18. The complaint should normally also be sent to any solicitor or solicitor's agent named on the form of complaint as having instructed the barrister, and if the Commissioner directs to any other person whose name and address is provided by the complainant as a person able to assist the Committee together with a letter seeking their comments upon the complaint.

19. Any comments received by the Secretary from the barrister concerned in answer to the complaint should normally be sent to the complainant, under cover of a letter seeking his response to the barrister's comments, but the Commissioner may at his discretion direct that this step be omitted if, for example, issues of privilege or confidentiality make it inappropriate.

20. The Secretary may enter into further correspondence with any of the parties whose comments have been sought, or any other party who the Secretary, the Commissioner or the Committee think capable of affording further assistance.

Commissioners powers under paragraph 6(b)
21. When a complaint is referred to the Commissioner following investigation, as set out in paragraph 6(b) above, the Commissioner shall consider whether, on the information now available to him, it discloses a prima facie case of professional misconduct or inadequate professional service. 

22. In order to decide this question, he may direct any further investigations to be made that he sees fit, and may seek further information or assistance from any other person whom he considers may be capable of affording it.

23. The Commissioner may at any time adjourn consideration of a complaint for such period as he thinks fit, whether during the currency of related legal proceedings or for any other reason.

24. If the Commissioner decides that a prima facie case of professional misconduct or inadequate professional service is not shown, he shall dismiss the complaint, and shall notify the complainant and the barrister complained against of his decision and of his reasons for it.

25. The Commissioner may reopen or reconsider a complaint which has been disposed of under paragraph 24 above: 

(a) following a recommendation of the Legal Services Ombudsman that he do so, or

(b) where new evidence becomes available to him which leads him to conclude that he should do so, or

(c) for some other good reason.

Following such reconsideration he may take such further or different action as he thinks fit, as if the former decision had not been made.

Powers and functions of the Committee
26. The powers of the Committee shall be as follows:

(a) to determine whether any complaint discloses a prima facie case of professional misconduct, and if so to deal with it in accordance with these Rules.

(b) to determine whether the complaint discloses a prima facie case of inadequate professional service by the barrister concerned and if so to deal with it in accordance with these Rules.

(c) to prefer charges of professional misconduct before Disciplinary Tribunals (as provided by the Disciplinary Tribunals Regulations at Annex K to the Code of Conduct), to refer to such tribunals any legal aid complaint relating to the conduct of a barrister and to be responsible for prosecuting any such charges or legal aid complaints before such Tribunals.

(d) to prefer and deal summarily with charges of professional misconduct in accordance with the Summary Procedure Rules forming Annex L to the Code of Conduct 

(e) to take such other actions in relation to complaints as are permitted by these Rules.

(f) to make recommendations on matters of professional conduct to the Professional Standards Committee, as the Committee may think appropriate.

(g) to make rulings on matters of professional conduct when the Committee considers it appropriate to do so.

(h) to exercise the power of the Bar Council under paragraph 108 of the Code of Conduct to grant waivers of the provisions of that Code either generally or in particular cases.

(i) to exercise the power of the Bar Council to designate Legal Advice Centres.

27. The Committee shall consider complaints and the results of investigations thereof referred to it by the Commissioner pursuant to paragraph 7 above, together with the Commissioner's comments thereon, in such manner as it shall see fit.

28. Upon considering any complaint and subject to the provisions of paragraph 30 below, the Committee may:

(a) dismiss the complaint provided that each of the Lay Members present at the meeting consents to such dismissal, whereupon the Secretary shall notify the complainant and the barrister complained against of the dismissal and the reasons for it.

(b) determine that no further action shall be taken on the complaint.

(c) at any time postpone consideration of the complaint, whether to permit further investigation of the complaint to be made, or during the currency of related legal proceedings or for any other reason it sees fit, 

(d) if the complaint does not disclose a prima facie case of professional misconduct but the barrister's conduct is nevertheless such as to give cause for concern, draw it to his attention in writing.  The Committee may in those circumstances advise him as to his future conduct either in writing or by directing him to attend on the Chairman of the Committee or some other person nominated by the Committee to receive such advice, and may thereafter exercise the powers given to it by paragraph (e) below, or dismiss the complaint.  If the Committee considers that the circumstances of the complaint are relevant to the barrister's position as a pupilmaster, it may notify the barrister's Inn of its concern in such manner as it sees fit. 

If the complaint is dismissed the Secretary shall notify the complainant of the dismissal and the reasons for it.

(e) if a prima facie case of inadequate professional service, is disclosed and the following conditions are satisfied:

(i) the complainant is the barrister's lay client or his duly authorised representative or in the case of an employed barrister the person to whom he has supplied the professional service in question, and

(ii) if a prima facie case of professional misconduct is also disclosed by the complaint, the matter is in the opinion of the Committee not serious enough to warrant treatment under sub-paragraphs (g) or (h) below,

the Committee may direct that the complaint be referred to an Adjudication Panel to be dealt with in accordance with the Adjudication Panel Rules (Annex P to the Code of Conduct).

(f) if a prima facie case of professional misconduct (whether with or without inadequate professional service) is disclosed but in the opinion of the Committee the matter is not serious enough to warrant treatment under sub-paragraphs (g) or (h) below, direct that the complaint be dealt with by informal attendance by the barrister to explain his conduct following the procedure set out in paragraphs 43 et seq. below

(g) if a prima facie case of professional misconduct (whether with or without inadequate professional service) is disclosed but in the opinion of the Committee there are no disputes of fact which cannot fairly be resolved by a summary procedure, provided it is satisfied that the powers of a summary procedure are adequate to deal with the gravity of the issues, deal with the matter summarily in accordance with the Summary Procedure Rules (Annex L to the Code of Conduct)

(h) if a prima facie case of professional misconduct (whether with or without inadequate professional service) is disclosed in circumstances where in the opinion of the Committee paragraph (g) above does not apply, direct that the complaint should form the subject-matter of a charge before a Disciplinary Tribunal.

29
If the Committee considers that the Complaint discloses a prima facie case of inadequate professional service or of professional misconduct against a registered European lawyer, the secretary shall

(i) inform the professional body of which the registered European lawyer is a Member in his home Member State;

(ii) offer that professional body the opportunity to make representations to the Adjudication Panel, Informal Hearing, Summary Procedure or Disciplinary Tribunal to which the Complaint has been referred; and

(iii) notwithstanding paragraph 53 of these rules, inform that professional body of findings made by any panel under these rules or under Annexes K, L, M or N of this Code.

30
If the subject matter of the complaint involves a conviction for an offence of dishonesty or deception or some other serious arrestable defence (as defined by section 116 of the Police and Criminal Evidence Act 1984) the Committee shall direct that the complaint should form the subject-matter of a charge before a Disciplinary Tribunal.

31 The Committee may reopen or reconsider a complaint which has been disposed of (except where it has been disposed of following a hearing before a Disciplinary Tribunal or the Visitors): 

(i) following a recommendation of the Legal Services Ombudsman that they do so, or

(j) where new evidence becomes available to the Committee which leads them to conclude that they should do so, or

(k) for some other good reason.

32. Following such reopening or reconsideration, the Committee may take any further or different action it thinks fit, as if the former decision had not been made, provided that if a direction under paragraph 28(h) or 30 above has been given, and charges have been forwarded to the Clerk and served on the Defendant, the Committee's actions shall be confined to instructing counsel for the Committee to 

(l) offer no evidence on a charge, or

(m) apply to the Directions Judge for the making of additions to or amendments of a charge.

33
The Bar Council shall respect the confidentiality of complaints.  The Bar Council shall not disclose the fact that a complaint has been made or details of the complaint or its disposal save in the following circumstances:

(a) for the purpose of investigating the complaint;

(b) for the purpose of keeping the complainant and the barrister informed of the progress of the complaint;

(c) where the complainant and the barrister consent; 

(d) where the publication of a finding is required by the provisions of the Disciplinary Tribunals Regulations 2000 or the Summary Procedure Rules or paragraphs 52 and 53 of these rules;

(e) in response to a request from the selection panel or a member of its secretariat in respect of an application by a barrister for silk or from the Lord Chancellor or officials of his Department, or any successor body responsible for the appointment of judges, in respect of an application for judicial appointment or a request from some other body for a Certificate of Good Standing in respect of a barrister, in which case1
(i) if any complaint has been made against the barrister concerned which has not been dismissed by the Commissioner, disposed of by the Committee under paragraph 28(a), (d) or (e) of these rules or by any other panel to which it may have been referred by the  Committee, the Bar Council shall simply indicate that a complaint has been received which has not been dismissed; and

(ii) if a finding of professional misconduct has been recorded against the barrister concerned, the Bar Council shall disclose the finding and the penalty;

(iii) if the request is from the selection panel or a member of its secretariat in respect of an application by a barrister for silk, if a finding of inadequate professional service has been recorded against the barrister concerned, the Bar Council shall disclose the finding and penalty1
(f) for any other good reason.

Disciplinary charges
34
If the Committee directs under paragraph 28(h) or 30 above that a complaint shall form the subject matter of a charge before a Disciplinary Tribunal, the following paragraphs shall have effect.

35
If the Committee considers that

(a)
the facts of the complaint are unlikely to be disputed (for example because it involves a criminal conviction),

(b)
witnesses are unlikely to be called for the hearing, or

(n) the case needs to be resolved urgently,

the Committee may direct that the prosecution of the charges be expedited.

36 The Committee shall nominate one of its members ("the PCC Representative") to be responsible for the conduct of the proceedings on its behalf.  If for any reason he is unable to act at any time, the Chairman of the Committee may nominate another member to act in his place.  Where no further investigation is required, the PCC representative shall settle the charge having regard to the provisions of paragraph 38 below.

37 Save in cases where the charges have been settled by the PCC Representative, the Secretary or investigations officer shall arrange for the appointment of counsel to settle the charge and to present the case before the Tribunal, and may arrange for the appointment of a solicitor or such other person as may be necessary to assist counsel and prepare the case.

38 Save in cases where the charges have been settled by the PCC Representative, counsel shall settle such charges as he considers appropriate founded upon the facts or evidence from which the complaint arose and any further or other matters which have been revealed by investigations directed by either counsel, the PCC Representative or the Committee.  Such charges may be of professional misconduct and, where appropriate, of inadequate professional service, save that no charges of inadequate professional service shall be settled unless:

(i) the complainant is the barrister's lay client or his duly authorised representative or in the case of an employed barrister the person to whom he has supplied the professional service in question, and

(ii) the subject-matter of the complaint is something in respect of which the barrister would not be entitled to immunity from suit as an advocate in civil law.

39 It shall be the responsibility of the investigations officer at the Bar Council, subject to the supervision of the PCC Representative and/or the Committee:

a. to forward the charge to the Clerk to the Tribunal, as required by Regulation 5 of the Disciplinary Tribunal Regulations, together with the other documents specified therein, and

b. to make any necessary administrative arrangements for the summoning of witnesses, the production of documents, and generally for the proper presentation of the case on behalf of the PCC Representative before the Tribunal.

40 Enquiries shall be made of the Under- or Sub-Treasurer of the barrister's Inn and of the Bar Council concerning any previous findings of misconduct against him, so that this information may be available to be placed before the Tribunal if any charge against him is found to have been proved.

41 If a barrister is a member of more than one Inn, references in these Rules to his Inn shall mean the Inn by which he was called, unless he is a Bencher in which case his Inn shall mean the Inn of which he is a Bencher.

42 The Committee may, with the approval of the Finance and the Professional Standards Committees, authorise the Secretary or investigations officer in an appropriate case to arrange that Counsel, or any other person appointed pursuant to paragraph 37 above, be paid reasonable remuneration for work done on the Committee's behalf.  The cost of such remuneration shall be borne by the Bar Council.

Informal Hearings
43 Where the Committee decides under paragraph 28(f) above that a complaint should be dealt with informally it shall direct that the barrister attend upon a panel consisting of two barrister members of the Committee and two lay members, one of whom may be the Commissioner.  When the Committee directs such attendance it shall specify 

a. what, in summary form, are the matters upon which the Committee has found a prima facie case of misconduct to be disclosed and on which the barrister's explanation of his conduct is required, and

b. whether, on the information available to them, the Committee also regard a prima facie case of inadequate professional service as having been disclosed, and if so what, in summary form, are the matters arising in that regard which the barrister will also be asked to explain.

44
The Secretary shall notify both the barrister and the complainant of the matters specified in paragraph 43.  As soon as practicable thereafter he shall send them a bundle of the papers to be considered by the panel and shall invite them within 14 days (which period may be extended with the permission of the Chairman of the PCC or the Complaints Commissioner) to comment in writing on any of those matters or to send other document to which they wish the panel to have regard. 

45 The Secretary shall make such further enquiries as he sees fit, or as are directed by the Commissioner or the Committee to assist the deliberation of the panel, such aswhetherthe complainant claims to have suffered financial loss as a resut of the conduct complained of, and if so the exact nature and amount of that claimed loss and the evidence available to support the claim, and  from the barrister the nature of the work he carried out for thecomplainant out of which the complaint arose, the fee rendered for such work, and whether or not such fee has been paid.

46 Subject to the direction of the Chairman of the panel:

a. the Secretary shall keep the complainant informed of the progress of the complaint and of any further documents and other information to be considered by the panel;

b. the Secretary shall, so far as practicable, require the barrister and afford the complainant an opportunity to comment in advance of the hearing on any such information or documents.

47 The barrister shall attend on the panel at the day and time arranged, and shall provide to the panel orally such information as he wishes to put before them in connection with his conduct in relation to the matters specified, and shall answer so far as he is able such further questions as the panel may put to him which may relate to any aspects of the conduct complained of.  The panel shall consider whether to adjourn the hearing in order to enable the complainant to comment on any information procided by the barrister at the hearing which had not previously been disclosed by him. 

48 Following such hearing, the panel may reach the following decisions and shall provide reasons for reaching the decision

a. It may conclude that the barrister's explanation of his professional conduct has been satisfactory, whereupon it shall dismiss the complaint.

b. It may conclude that no further action shall be taken on the complaint.

c. It may conclude that the barrister's explanation of his professional conduct has not been satisfactory, whereupon it may either orally or in writing

i. give him advice as to his future conduct, 

ii. reprimand him.

d. Regardless of the conclusion reached in relation to the barrister's professional conduct, the panel may conclude that a barrister has provided inadequate professional service in respect of the subject-matter of the complaint, provided the following conditions are satisfied:

i. the complainant is the barrister's lay client or his duly authorised representative or in the case of an employed barrister the person to whom he has supplied the professional service in question, and 

ii. the subject-matter of the complaint is not something in respect of which the barrister would be entitled to immunity from suit as an advocate in civil law.

e. Whatever conclusion it may reach, the panel may refer any issue of policy which arises to the relevant Committee of the Bar Council.

f. The panel may refer a matter back to the Committee for reconsideration if it considers that its powers are not sufficient to deal with the gravity of the complaint revealed at the hearing or that other issues are raised which require further consideration by the Committee.

49 If the panel is not unanimous on any issue, the finding made shall be that of the majority of them. If the panel is equally divided, the burden of proof being on the complainant the finding made shall be that most favourable to the barrister.

50 If a finding of inadequate professional service is made under paragraph 48(d), the panel shall consider what remedy should be granted to the complainant in respect of such inadequate service.  The panel may:

a. determine that it is not appropriate to take any action in respect of the complaint,

b. adjourn consideration of the remedy to permit investigation or further investigation of the consequences of the inadequate professional service for the complainant and reconvene the panel when the results of such investigations are known,

c. direct the barrister to make a formal apology to the complainant for the conduct complained of,

d. direct the barrister to repay or remit all or part of any fee rendered in respect of the inadequate service,

e. direct the barrister to pay compensation to the complainant in such sum as the panel shall direct not exceeding £5,000.

f. direct the barrister to complete continuing professional development of such nature and duration as the Tribunal shall direct and to provide satisfactory proof of compliance with this requirement to the Committee.

In determining whether any sum is to be paid under paragraph (e) hereof, or in fixing the amount of such sum, the panel shall in particular have regard to any loss suffered by the applicant as a result of the inadequate professional service, the availability to the complainant of other forms of redress, to the gravity of the conduct complained of, and to the fee claimed by the barrister for the inadequate service.

51 An appeal shall lie at the instance of the barrister from any decision of a panel that a barrister has provided inadequate professional service, and against any decision as to the remedy to be granted to the complainant for such service in the same manner as an appeal lies from a decision of an Adjudication Panel in respect of the same matters.

52
The Secretary shall notify both the complainant and the barrister of the decision and, if the complaint is dismissed, of the reasons for it.

53 If the panel considers that the circumstances of the complaint are relevant to the barrister's position as a pupilmaster, it may notify the barrister's Inn of its concerns in such manner as it sees fit.

Definitions
54 In these Rules unless the context otherwise requires 

a. Any term defined in the Code of Conduct shall carry the same meaning as it does in the Code of Conduct.

b. Any reference to a person includes any natural person, legal person and/or firm.  Any reference to the masculine gender includes the feminine and the neuter, and any reference to the singular includes the plural, and in each case vice versa. 

Commencement and Transitional Provisions
55 If a complaint has been raised in the Bar Council’s complaints records  before 31st October 2004, these Rules shall not apply but the Complaints  Rules in force immediately before that date shall apply to that complaint, save that where the PCC has referred a complaint to an informal hearing after 31st October 2004, these rules shall apply.  In relation to complaints raised after the Commencement Date, the procedure set out in these Rules shall apply, save that no finding of inadequate professional service may be made against a barrister in respect of any conduct of his which took place before 13th July 1996.
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