IN EMPLOYMENT TRIBUNAL                                                    CASE NO. 2201762/2003 

            LONDON CENTRAL

 

 

25 May 2006

 

 

Secretary

The Employment Tribunals

Victory House

30-34 Kingsway

London WC2B 6EX

 

 

Dear Sir:

 

Dr. Yuan (Claimant)               v          Birkbeck College (Respondent)

 

1.         This is an application to the Employment Tribunals (ET) for review of the Judgment from the Remedy Hearing on 21 April 2006 and promulgated on 13 May 2006 under Rule 34(1)(a) of the Employment Tribunals (Constitution and Rules of Procedure) Regulations 2004.  This application for review uses the ground under Rule 34(3)(e) of the 2004 Regulations, i.e. "the interests of justice require such a review."  Such ground comes from the fact that the decisions on the issues of the Remedy Hearing as stated in the Judgment and explained in the Reasons are contrary to the facts and the relevant law and so become extreme far away from the expectation according to those issues having argued at the hearing.  Particulars of such ground are discussed in the following.

 

I           Damages for loss of job prospects/loss of training

 

2.         The Chairman Clerk concluded in the Reasons of the ET: "This Tribunal considers that a claim for damages for loss of training or opportunity to publish falls out side the terms of the remission" (para 14).  The following three reasons were used in the Reasons to support this conclusion:-

 

1).        "The 1st Employment Tribunal expressly dismissed the claim in respect of loss of opportunity to publish research and damage to job prospects in paragraph 18 of its decision as 'too remote and over which the Tribunal has no jurisdiction'" (para 14).

 

2).        "This part of its [ET's] determination formed part of the subject matter of the Claimant's appeal" but "paragraph 18 of the 1st Employment Tribunal decision has not been successfully appealed, so this Tribunal does not have jurisdiction to re-open the question under the principles outlined in Aparau v Iceland Frozen Foods Ltd plc (No 2) [2000] IRLR 196" (para 14).

 

3).        "In so far as there is any doubt as to the determination of the ground of appeal relating to loss of training opportunity, it is resolved by the Judgment of Rimer J.  There is, therefore, no need to consider this issue on its merits as it falls outside the scope of the remission" (para 15).

 

3.         Such conclusions on the claim for damages for loss of training is contrary to the direction of Chairman Carstair for this Remedy Hearing and to the principles provided in Aparau v Iceland Frozen Foods Ltd plc (No 2) [2000] IRLR 196 to deal with a remitted case actually.  First, whether the ET has jurisdiction to determine the claim for loss of training at the Remedy Hearing for the remitted case should not depend on the 1st ET's decision.  It should not have much doubt on this point.

 

4.         The Employment Appeal Tribunal (EAT) did not deal with the ground regarding loss of training during Claimant's first appeal at the EAT because it does not have jurisdiction to entertain the issue purely for compensation.  That ground should have not been included in the Notice of Appeal at all but it did because the Claimant lacked enough knowledge for appeal at that time.  During Claimant's 2nd appeal at the EAT when he had already acquired enough knowledge, the issue regarding loss of training no longer served a ground of the appeal.  However, the relevant point here is that whether the ET has jurisdiction to determine the claim for loss of training at the Remedy Hearing should not determined by EAT's lack of its jurisdiction to entertain the matter (no matter during Claimant's 1st appeal in 2004/2005 or during his 2nd appeal in 2005/2006).  Instead, such jurisdiction of the ET is governed by the principles of the Court of Appeal in Aparau v Iceland Frozen Foods Ltd plc (No 2) [2000] as Chairman Carstair of the ET directed clearly in paragraph 3 of his Directions and Orders for the Remedy Hearing.

 

5.         The principles set out by the Court of Appeal in that reference for the ET to deal with a remitted case is: (1) “an employment tribunal’s jurisdiction is derived entirely from statute and falls to be exercised in accordance with statutory rules of procedure and within the framework of a system which provides for appeal to the EAT”; and (2) "The extent to which the tribunal’s jurisdiction is revived in consequence of an order remitting the matter to it depends entirely on the scope of the remission.”

 

6.         Specifically to this Remedy Hearing of the remitted case, damages to loss of training and of job prospect are allowed by common law and relevant to damages to be determined in relation to this breach of contract case.  With the job title of "a Postdoctoral Research Assistant" (a sample of its definition was made by the Association of American Universities in its Postdoctoral Education Report dated 31 March 1998), Claimant’s contractual of employment falls into the category of that for "appointee in training" and can be dealt with as that for the apprentice.  Such connection between contract of apprentice and that of appointee in training was described in two authorities the Claimant used in his Schedule of Loss: Wiltshire Police Authority v Wynn [1980] ICR 649 and Oliver v JP Malnick & Co [1983] ICR 708.  No matter how the cases of two authorities differ from a wrongful dismissal case, they show a similar feature that a contract of “appointee in training” could be dealt with as that of apprentice.  This feature is an example for the issue of the current case that Claimant’s contract for postdoctoral research assistant (falling into the same category of appointee in training) may also be dealt with as that for apprentice.  Such type of contracts, no matter for apprentice or appointee in training, is "for something [training or education] other than just wages", and so they may be dealt with as one of the exceptions to the rule (“the employee can obtain damages only for the notice period”).  Under such exception, "the employee may obtain damages for the further loss,” specifically “the plaintiff was entitled to damages for his loss of earning and of training” “and also for diminution of his future prospect” as authorized in Dunk v George Walker & Son Ltd [1970] 2 QB 163.  Therefore, Claimant's claim for damages to loss of training is allowed by law for a wrongful dismissal case (please see paras 14-16 of the Schedule of Loss).

 

7.         Such loss of training as the Claimant claims in this case is due to Respondent’s breach of clause 20.7.3 of the Probationary Procedure, which was the ground of the appeal to the EAT and has been allowed at both hearings of the EAT on 23 November 2005 by Rimer J and on 20 January 2006 by the final appeal tribunal.  As the Reasons of the ET recognizes correctly (para 1): "Both parties agreed that the question for decision by this tribunal was as set out in the Order of the Employment Appeal Tribunal dated 20th January 2006," i.e. what that sum on the basis of, or on the foot of, 3 months notice should be.  Although the EAT does not have jurisdiction to entertain the matter purely for compensation, Claimant's claim for loss of training is for an additional compensation on the basis of 3 months notice.  Both damages for loss of 3 months notice and for loss of training were due to Respondent's breach of contract, specifically breach of clause 20.7.3 of the Probationary Procedure, as already determined by the EAT.  Damages for "3 months notice" is for the wages, and damages for loss of training is the additional compensation like that for "loss of publicity or reputation" as recognised by the Reasons of the ET (para 10).  No doubt, determination of damages to loss of training and of job prospect falls into the scope of the current remission by the EAT.

 

8.         Although the EAT did not mention such damages in its Judgment and the Order, on the analysis of this issue under the principles of the Court of Appeal, their defined scope of this remitted matter of the case suggests that the ET should have jurisdiction to consider and determine Claimant's claim for loss of his postdoctoral training/education in crystallography.

 

9.         Besides, the Claimant should also be entitled to have such damages to loss of training in accordance with the tests provided by the Court of Appeal in Dunk v George Walker & Son Ltd [1970].  Under the tests, the Respondent was in breach of contract during the termination of Claimant's employment three years ago, and the Respondent also refused Claimant's request for reinstatement in order to finish his postdoctoral training at Birkbeck.

 

10.       The Claimant discussed these crucial points in details in his Schedule of Loss for the Remedy Hearing.  At the Remedy Hearing both parties and the tribunal debated on this claim for loss of training as a central matter of the hearing.  The Claimant argued all these points in details during the debate and summarized them clearly during the final submissions.  Neither the Respondent (both Mr. O'Connor and Ms. Graork) nor the Chairman has made any real challenge on these points, including in the debate at the hearing, in Respondent's submissions and in the ET's Reasons for its Judgment.

 

II    Net or gross pay

 

11.       It is stated in the Reasons of the ET: "In this case it is agreed that this amounts to £1,812.55 x 3 = £5,437.65" as damages for loss of 3 months notice (para 16), which is after-tax amounts.  However, the Claimant has never agreed with such amounts with anyone in any form at any time.  Instead, he listed the correct fingers in paragraph 13 of his Schedule of Loss: (net wage £2278.25 + contractual benefit £  177.83) x 3 = £7368.24.  The Claimant explained this issue briefly but clearly in paragraph 55 of his Schedule of Loss: "Under the rule in British Transport Commission v Courley [1956] AC 185 as amended by statute, damages of up to £30,000 should be awarded net of tax."  Such is also described correctly in the Reasons of the ET: "Generally damages for loss of earnings will be net of tax following the House of Lords ruling in British Transport Commission v Courley [1956] AC 185 because the first £30,000 of compensation for loss of office (or damages for wrongful dismissal) is not liable to taxation in the hands of employee" (para 11).  In fact, the Respondent paid its payment in lieu of notice for damages in February 2003 in pre-tax amount (please see pay slip of February 2003), which was pointed out by the Claimant during the cross-examination at the Remedy Hearing.  In addition, as also argued by the Claimant at the Remedy Hearing, a risk to use pre-tax amount for damages is that the employer could use the deduction to make profit.  It is so surprised that the Judgment uses the after-tax amount for damages making 180 degree change of the course from the Remedy Hearing.

 

III    Deduction of pay in lieu notice already paid

 

12.       The issue regarding the matter of deduction was identified correctly in paragraph 4.4 of the Reasons of the ET: "Whether the four weeks pay in lieu of notice which the Claimant received at the time of his dismissal should be deducted from his damages."  It was this precise issue that was argued by both parties at the Remedy Hearing on 21 April 2006.  Surprisingly, in discussion of the conclusion of the matter in the Reasons of the ET, it seemed that the issue was changed and again 'a Claimant's view' was made up wrongly: "The Claimant submits, in effect, that he was entitled to four months notice" (para 17).  Claimant's actual arguments regarding the matter either at the Remedy Hearing or in his Schedule of Loss was the precisely same one as identified in the paragraph 4.4 of the Reasons of the ET, i.e it was not whether it was 3-month or 4-month notice but it was whether Respondent's pay in lieu notice already paid three years ago should be deducted from damages of the 3-month notice as the EAT already determined.

 

13.       In order to support the changed issue, the issue used by the 1st EAT's remission of the case to the 2nd ET for the rehearing after Claimant's first appeal in 2005 was brought up in the Reasons of the ET: "It is also clear from HHJ Serota Q.C.'s judgment in April 2005 that the choice for the 2nd Employment Tribunal was 1 or 3 months notice, not 1, 3 or 4 months" (para 17).  Although this is irrelevant to the precise issue of the matter at the Remedy Hearing, a brief description of the history of the issue may be helpful to understand the correct answer to the issue of the Remedy Hearing.  The issue of 1 or 3 months notice from HHJ Serota Q.C. was copied mechanically from a part of the relevant statement in the judgment of Burton J from the first hearing of Claimant's first appeal at the EAT on 19 May 2004.

 

14.       The EAT helped the Claimant to prepare for the hearing bundle and sent it with the hearing Notice to the Claimant a month before that hearing.  Unfortunately, the clerk forgot to include the contract of employment that the Claimant had submitted with his first Notice of Appeal into the bundle.  In addition, the hearing Notice as well as the bundle that were sent to the Claimant had been stolen after delivered to his residence by a solicitor from the Islington Law Centre, and so the Claimant had not known the date of the hearing and the bundle to be relied on until about that hearing.  Burton J learned clause 20.7.3 of the Probationary Procedure from the recitation in the ET's Decision and its Extended Reasons and helped the Claimant to identify the error of law in the ET's decision at that hearing.  Because Burton J did not see the other portions of Claimant's contract, of course, he would not be able to know the requirement of another month's notice for the termination at the end of the probation period by clause 20.8.3(b) of the Probationary Procedure.  Under such situation, Burton J concluded that, if the Respondent did not have a valid judgment of Claimant's irredeemable incapability, "he ought to have received 3 month's notice, or at any rate been given damages on the basis that he was entitled to see out the last 3 months of his probationary period, rather than 1 month or 4 weeks" (para 33 of Burton J's Judgment). 

 

15.       This is where "1 or 3 months notice" of HHJ Serota Q.C. came from but used wrongly contrary to Claimant's contract.  The Claimant did make appeal from the EAT's order (including this point) to the Court of Appeal on 22 April 2005 (Appeal #: A2/2005/0863) but the appeal application was not allowed with the reason as stated in paragraph 10 of the Judgment: "Dr Yuan seeks permission to appeal against those two decisions just referred to of 16 March 2005 and 8 April 2005. He cannot do so in respect of the latter decision because he won that appeal."  Under the recommendation from the Judicial Office at the House of Lords, the case has been further brought to the European Court of Human Rights (ECHR).

 

16.       During the 2nd appeal of this breach of contract case at the EAT, the Claimant provided to the EAT contractual information with all relevant portions of the contract and detailed description of all relevant and important terms and conditions in relation to the termination.  As such, both appeal tribunals can better understand the requirements including notice for the termination as having reflected in their Judgments.  Fortunately, this remitted hearing is the Remedy Hearing dealing solely with compensation on the basis of the EAT's order but not another rehearing of the case.  Different from last remission for the rehearing, the issue of the Remedy Hearing is not what length of the notice should be (1 or 3 months or 4 months) as that of the rehearing, but it is whether a deduction of Respondent's pay in lieu notice already paid can be allowed in accordance with two judgments and the order of the EAT as well as Claimant's contract of employment.

 

17.       According to the EAT's decision, the Respondent was not entitled to terminate before the end of the probation period without the judgment of irredeemable incapability pursuant to clause 20.7.3.  According to clause 20.8.3(b), another one month notice is required for the termination at the end of the probation period.  Rimer J explained two requirements explicitly in paragraph 9 of his Judgment, which is also agreed by the final appeal tribunal (para 20 of the final Judgment of EAT).  Thus, Respondent's pay in lieu notice paid previously would correspond to a month's notice required by clause 20.8.3(b) on the basis of damages of 3 months notice (lost wages) as the EAT had determined already, and so it should not be deducted from damages any more.  If it were deducted, it would mean that the termination could occur at the end of the 5th month, one month before the end of Claimant's 6 months probation period, which is contrary to the nature of the EAT's decision and to Claimant’s contract of employment.

 

In summary

 

18.       As having shown above, the result of the Remedy Hearing (the Judgment) is far away from the expectation at the end of the hearing on 21 April 2006.  At the Remedy Hearing the Chairman dealt with the correct issues and on correct focus of each issue, but in the Reasons of the ET the issues or their focuses were shifted to the way favour to the current extreme result of the hearing.  Of course, it should be reasonable for the parties to concern such significant difference between what happened at the hearing and later released judgment because it could be caused by irregularity that accidentally occurred after the hearing and affected the preparation of the final form of Judgment.  In fact, such kind of incidences have occurred to this legal case by secretly delivering uncontested materials/information, either in hard copies or in electronic form, to other courts, Claimant’s lawyer and his potential lawyers in order to affect the outcome of the case, but not all of them successful.

 

19.       No matter what happened to cause the situation this time in relation to the Judgment from the Remedy hearing, the matter of the facts is that the issues in relation to this Remedy hearing were determined incorrectly in the Judgment on the basis of evidence from both sides and in accordance with the relevant law, as analyzed above in this application.  For this reason, the Claimant would make this application to the EAT for a review of the Judgment, including correction of two statements of "Claimant's views" of the issues that were made wrongly in paragraphs 16 and 17 of the Judgment.

 

20.       The Claimant asks the ET to review the Judgment from the Remedy hearing not only for the purpose of the amount of compensation that he is entitled to have and it is necessary for him to have in his current situation, but also, more importantly, in fighting for a working and living environment, under which the Claimant can be dealt with equally on the basis of the rules and the law but not something else in relation to sense of discrimination.

 

Regarding application for costs order

 

21.       There are specific rules to govern costs order to be made by the Employment Tribunals that are stated in sections 38-41 of the Employment Tribunals (Constitution and Rules of Procedure) Regulations 2004.  The grounds that the Claimant used in his application to the ET for costs order are on the basis of provision of the Regulations in section 40(3): “The circumstances referred to in paragraph (2) are where the paying party has in bringing the proceedings, or he or his representative has in conducting the proceedings, acted vexatiously, abusively, disruptively or otherwise unreasonably, or the bringing or conducting of the proceedings by the paying party has been misconceived.”  The section 40(2) of the Regulations stated: “A tribunal or chairman shall consider making a costs order against a paying party where, in the opinion of the tribunal or chairman (as the case may be), any of the circumstances in paragraph (3) apply. Having so considered, the tribunal or chairman may make a costs order against the paying party if it or he considers it appropriate to do so.”

 

22.       There is no limit to submission of an application to the ET for costs order.  Thus, an application from the Claimant to the ET for costs order is enclosed with the current application.

 

Sincerely yours,

 

 

 

L. W. Yuan, Ph.D.

P.O. Box 51798

London NW1 9BX

 

 

Enclosure: an Application for costs order
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