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1.
This is an application to the Employment Tribunals (ET) for review of the Judgment from the Remedy Hearing on 21 April 2006 and promulgated on 13 May 2006 under Rule 34(1)(a) of the Employment Tribunals (Constitution and Rules of Procedure) Regulations 2004.  This application for review uses the ground under Rule 34(3)(e) of the 2004 Regulations, i.e. "the interests of justice require such a review."  Such ground comes from the fact that the decisions on the issues of the Remedy Hearing in the Judgment were wrong and went to extreme and from irregularity occurred after the Remedy Hearing that has affected the Judgment.  As the result of such irregularity, the decisions in the Judgment are far away from the expectation by the parties at the end of the hearing.  Particulars of the ground are discussed in the following.

Decisions in Judgment are wrong
I
Damages for loss of job prospects/loss of training
2.
The Chairman Clerk concluded in the Reasons of the ET: "This Tribunal considers that a claim for damages for loss of training or opportunity to publish falls out side the terms of the remission" (para 14).  The following three reasons were used in the Reasons to support this conclusion:-

1).
"The 1st Employment Tribunal expressly dismissed the claim in respect of loss of opportunity to publish research and damage to job prospects in paragraph 18 of its decision as 'too remote and over which the Tribunal has no jurisdiction'" (para 14).

2).
"This part of its [ET's] determination formed part of the subject matter of the Claimant's appeal" but "paragraph 18 of the 1st Employment Tribunal decision has not been successfully appealed, so this Tribunal does not have jurisdiction to re-open the question under the principles outlined in Aparau v Iceland Frozen Foods Ltd plc (No 2) [2000] IRLR 196" (para 14).

3).
"In so far as there is any doubt as to the determination of the ground of appeal relating to loss of training opportunity, it is resolved by the Judgment of Rimer J.  There is, therefore, no need to consider this issue on its merits as it falls outside the scope of the remission" (para 15).

3.
Such conclusions on the claim for damages for loss of training is contrary to the direction of Chairman Carstair for this Remedy Hearing and to the principles provided in Aparau v Iceland Frozen Foods Ltd plc (No 2) [2000] IRLR 196 to deal with a remitted case.  Whether the ET has jurisdiction to determine the claim for loss of training at the Remedy Hearing for the remitted case should not depend on the 1st ET's decision.  It should not have much doubt on this point.

4.
The Employment Appeal Tribunal (EAT) did not deal with the ground regarding loss of training during Claimant's first appeal at hte EAT because it does not have jurisdiction to entertain the issue.  That ground should have not been included in the Notice of Appeal at all but it did because the Claimant lacked enough knowledge for appeal at that time.  During Claimant's 2nd appeal at the EAT when he had already acquired enough knowledge, the issue regarding loss of training no longer served a ground of the appeal.  However, the relevant point here is that whether the ET has jurisdiction to determine the claim for loss of training at the Remedy Hearing should not determined by EAT's lack of its jurisdiction to entertain the matter (no matter during Claimant's 1st appeal in 2004/2005 or during his 2nd appeal in 2005/2006).  Instead, such jurisdiction of the ET is governed by the principles of the Court of Appeal in Aparau v Iceland Frozen Foods Ltd plc (No 2) [2000] as Chairman Carstair of the ET directed clearly in paragraph 3 of his Directions and Orders for the Remedy Hearing.

5.
The principles set out by the Court of Appeal in that reference for the ET to deal with a remitted case is: (1) “an employment tribunal’s jurisdiction is derived entirely from statute and falls to be exercised in accordance with statutory rules of procedure and within the framework of a system which provides for appeal to the EAT”; and (2) "The extent to which the tribunal’s jurisdiction is revived in consequence of an order remitting the matter to it depends entirely on the scope of the remission.” 

6.
Specifically to this Remedy Hearing of the remitted case, damages to loss of training and of job prospect are allowed by common law.  With the job title of "a Postdoctoral Research Assistant" (a sample of its definition was made by the Association of American Universities in its Postdoctoral Education Report dated 31 March 1998), Claimant’s contractual of employment falls into the category of that for "appointee in training" and can be dealt with as that for the apprentice.  Such connection between contract of apprentice and that of appointee in training was described in two authorities the Claimant used in his Schedule of Loss: Wiltshire Police Authority v Wynn [1980] ICR 649 and Oliver v JP Malnick & Co [1983] ICR 708 no matter it was dealt with for a different type of claim other than wrongful dismissal.  Such type of contracts is "for something [training or education] other than just wages", and, as one of the exceptions to the rule of common law that “the employee can obtain damages only for the notice period”, "the employee may obtain damages for the further loss,” specifically for loss of training and future job prospect as authorized in Dunk v George Walker & Son Ltd [1970] 2 QB 163.  Therefore, Claimant's claim for damages to loss of training is allowed by law for a wrongful dismissal case (please see paras 14-16 of the Schedule of Loss).

7.
Such loss of training as the Claimant claims in this case is due to Respondent’s breach of clause 20.7.3 of the Probationary Procedure, which was the ground of the appeal to the EAT and has been allowed at both hearings of the EAT on 23 November 2005 by Rimer J and on 20 January 2006 by the final appeal tribunal.  As the Reasons of the ET recognizes correctly (para 1): "Both parties agreed that the question for decision by this tribunal was as set out in the Order of the Employment Appeal Tribunal dated 20th January 2006," i.e. what that sum on the basis of, or on the foot of, 3 months notice should be.  Although the EAT does not have jurisdiction to entertain the matter purely for compensation, Claimant's claim for loss of training may be considered as additional compensation on the basis of 3 months notice.  Both damages for loss of 3 months notice and for loss of training were due to Respondent's breach of contract, specifically breach of clause 20.7.3 of the Probationary Procedure, as already determined by the EAT.  Damages for "3 months notice" is for the wages, and damages for loss of training is additional compensation like that for "loss of publicity or reputation" as recognised by the Reasons of the ET (para 10).

8.
Although the EAT did not mention such damages in its Judgment and the Order, on the analysis of this issue under the principles of the Court of Appeal, their defined scope of this remitted matter of the case suggests that the ET should have jurisdiction to consider and determine Claimant's claim for loss of his postdoctoral training/education in crystallography.

9.
Besides, the Claimant should also be entitled to have such damages to loss of training in accordance with the tests provided by the Court of Appeal in Dunk v George Walker & Son Ltd [1970].  Under the tests, the Respondent was in breach of contract during the termination of Claimant's employment three years ago, and the Respondent also refused Claimant's request for reinstatement in order to finish his postdoctoral training at Birkbeck.

10.
The Claimant discussed these crucial points in details in his Schedule of Loss for the Remedy Hearing.  At the Remedy Hearing both parties and the tribunal debated on this claim for loss of training as a central matter of the hearing.  The Claimant argued all these points in details during the debate and summarized them clearly during the final submissions.  Neither the Respondent (both Mr. O'Connor and Ms. Graork) nor the tribunal has made any real challenge on these points, including in the debate, Respondent's submissions and the ET's Reasons for its Judgment.

II    Net or gross pay
11.
It is stated in the Reasons of the ET: "In this case it is agreed that this amounts to £1,812.55 x 3 = £5,437.65" as damages for loss of 3 months notice (para 16), which is after-tax amounts.  However, the Claimant has never agreed with such with anyone in any form at any time.  Instead, he listed the correct fingers in paragraph 13 of his Schedule of Loss: (net wage £2278.25 + contractual benefit £  177.83) x 3 = £7368.24.  The Claimant explained this issue briefly but clearly in paragraph 55 of his Schedule of Loss: "Under the rule in British Transport Commission v Courley [1956] AC 185 as amended by statute, damages of up to £30,000 should be awarded net of tax."  Such is also described correctly in the Reasons of the ET: "Generally damages for loss of earnings will be net of tax following the House of Lords ruling in British Transport Commission v Courley [1956] AC 185 because the first £30,000 of compensation for loss of office (or damages for wrongful dismissal) is not liable to taxation in the hands of employee" (para 11).  In fact, the Respondent paid its payment in lieu of notice for damages in February 2003 in pre-tax amount (please see pay slip of February 2003), which was pointed out by the Claimant during the cross-examination at the Remedy Hearing.  In addition, as also argued by the Claimant at the Remedy Hearing, a risk to use pre-tax amount for damages is that the employer could use the deduction to make profit.  It is so surprised that the Judgment uses the after-tax amount for damages making 180 degree change of the course from the Remedy Hearing.

III    Deduction of pay in lieu notice already paid
12.
The issue regarding the matter was identified correctly in paragraph 4.4 of the Reasons of the ET: "Whether the four weeks pay in lieu of notice which the Claimant received at the time of his dismissal should be deducted from his damages."  It was this precise issue that was argued by both parties at the Remedy Hearing on 21 April 2006.  Surprisingly, in discussion of the conclusion of the matter in the Reasons of the ET, it seemed that the issue was changed and again 'a Claimant's view' was made up wrongly: "The Claimant submits, in effect, that he was entitled to four months notice" (para 17).  Claimant's actual arguments regarding the matter either at the Remedy Hearing or in his Schedule of Loss was the precisely same one as identified in the paragraph 4.4 of the Reasons of the ET, i.e it was not whether it was 3-month or 4-month notice but it was whether Respondent's pay in lieu notice already paid three years ago should be deducted from damages of the 3-month notice as the EAT already determined.

13.
In order to discuss the changed issue, the issue used by the 1st EAT's remission of the case to the 2nd ET for the rehearing after Claimant's first appeal in 2005 was brought up in the Reasons of the ET: "It is also clear from HHJ Serota Q.C.'s judgment in April 2005 that the choice for the 2nd Employment Tribunal was 1 or 3 months notice, not 1, 3 or 4 months" (para 17).  Although this is irrelevant to the precise issue of the matter at the Remedy Hearing, a brief description of the history of the issue may be helpful to understand the correct answer to the issue of the Remedy Hearing.  The issue of 1 or 3 months notice from HHJ Serota Q.C. was copied mechanically from the judgment of Burton J from the first hearing of Claimant's first appeal at the EAT on 19 May 2004.

14.
The EAT helped the Claimant to prepare for the hearing bundle and sent it to the Claimant a month before that hearing.  Unfortunately, the clerk forgot to include the contract of employment that the Claimant had submitted with his first Notice of Appeal into the bundle.  In addition, the bundle that was sent to the Claimant had been stolen after delivered to his residence by a solicitor from the Islington Law Centre, and so the Claimant had not known the bundle until about the hearing.  Burton J learned clause 20.7.3 of the Probationary Procedure from the recitation in the ET's Decision and its Extended Reasons and helped the Claimant to identify the error of law in the ET's decision at that hearing.  Because Burton J did not see the other portions of Claimant's contract, of course, he would not be able to know the requirement of another month's notice for the termination at the end of the probation period by clause 20.8.3(b) of the Probationary Procedure.  Under such situation, Burton J concluded that, if the Respondent did have a valid judgment of Claimant's irredeemable incapability, "he [the Claimant] ought to have received 3 month's notice, or at any rate been given damages on the basis that he was entitled to see out the last 3 months of his probationary period, rather than 1 month or 4 weeks" (para 33 of Burton J's Judgment).  

15.
This is where "1 or 3 months notice" of HHJ Serota Q.C. came from but used wrongly contrary to Claimant's contract.  The Claimant did make appeal from the EAT's order (this point and others) to the Court of Appeal on 22 April 2005 (Appeal #: A2/2005/0863) but the appeal application was not allowed with the reason as stated in paragraph 10 of the Judgment: "Dr Yuan seeks permission to appeal against those two decisions just referred to of 16 March 2005 and 8 April 2005. He cannot do so in respect of the latter decision because he won that appeal."  Under the recommendation from the Judicial Office at the House of Lords, the case has been further brought to the European Court of Human Rights (ECHR).

16.
During the 2nd appeal of this breach of contract case at the EAT, the Claimant provided to the EAT contractual information with all relevant portions of the contract and detailed description of all relevant and important terms and conditions in relation to the termination.  As such, both appeal tribunals can better understand the requirements including notice for the termination as having reflected in their Judgments.  Fortunately, this remitted hearing is the Remedy Hearing dealing solely with compensation on the basis of the EAT's order but not another rehearing of the case.  Different from last remission for the rehearing, the issue of the Remedy Hearing is not what length of the notice should be (1 or 3 months or 4 months) as that of the rehearing, but it is whether a deduction of Respondent's pay in lieu notice already paid can be allowed in accordance with two judgments and the order of the EAT as well as Claimant's contract of employment.
17.
According to the EAT's decision, the Respondent was not entitled to terminate before the end of the probation period without the judgment of irredeemable incapability pursuant to clause 20.7.3.  According to clause 20.8.3(b), another one month notice is required for the termination at the end of the probation period.  Rimer J explained two requirements explicitly in paragraph 9 of his Judgment, which is also agreed by the final appeal tribunal (para 20 of the final Judgment of EAT).  Thus, Respondent's pay in lieu notice paid previously would correspond to a month's notice required by clause 20.8.3(b) on the basis of damages of 3 months notice as the EAT had determined already, and so it should not be deducted from damages any more.  If it were deducted, it would mean that the termination could occur at the end of the 5th month, one month before the end of Claimant's 6 months probation period, which is contrary to the EAT's decision and to the contract of employment.

Irregularity
18.
As having shown above, the result of the Remedy Hearing (the Judgment) is far away from the expectation at the end of the hearing on 21 April 2006.  At the Remedy Hearing the Chairman dealt with the correct issues and on correct focus of each issue, but in the Reasons of the ET the issues or their focuses were shifted to the way favour to the current extreme result of the hearing.  In addition, several "Claimant's views" of the issues as used in the Reasons in support of that result were made wrongly, and the Claimant would ask the ET to correct them.

19.
Such change from the situation at the Remedy Hearing to the result of the Judgment and the path to such result as stated in the Reasons were not spontaneous reactions.  The action force came from the documents and materials secretly delivered to the Chairman by that solicitor from the Islington Law Centre (ILC) as well as Ms. Groark after the Remedy Hearing but before she completed her Judgment.

20.
In order to understand how it could happen here, it would be necessary to have a brief look at the relevant part of the history of this case.  When the Claimant came to UK in November 2002, he had not known anyone in London and had not had any problem with anyone in UK.  Surprisingly, a secretary in the school main office and the school computer manager influenced the flat letting company to help them and made unlawful harassment against the Claimant at his first rented flat in London in November/December 2002.  Then, another senior researcher from Claimant's neighbouring lab joined in the force and further made academic malpractice against Claimant's research experiments for several times.  Because the Claimant exercised his civil right: used a legal help against the unlawful harassment occurred at his flat and reported the academic malpractice, those bad guys tried to influence and made pressure to Professor Waksman in order to punish or get rid of the Claimant.

21.
Professor Waksman, as also a new comer at Birkbeck, surrendered to the evil force finally.  Although he had research grant, no one from Europe had applied to him for postdoctoral job at that time, and no one from US, except the Claimant, wanted to come UK to do postdoctoral work in his lab, either.  Those bad guys introduced to him several applicants (to the school for postdoctoral positions) of new Ph.D. graduates from European countries, which was a good thing but used for a bad purpose (in order to replace the Claimant).  Professor Waksman asked those new postdocs to work a project of primary and secondary protein structure analysis similar to the one that the Claimant published in Oncogene in 2002.  Unfortunately, they could not get the result to match what was done by the Claimant.  Professor Waksman did not let them ask the Claimant for help on the matter.  Instead, Professor Waksman got the Claimant's keys that were stolen from Claimant's flat by those bud guys, and, by using those keys, had Claimant's personal belongs and information in Claimant's computer and storage CDs searched in order to find the way how the Claimant worked out that project.  At mean time, they found some materials of the Claimant that, they thought, could be used against the Claimant, especially without knowing the nature and special conditions of the materials and plus fabricated explanation or instruction.  In addition to those materials, Professor Waksman also made those false allegations regarding Claimant's work performance at Birkbeck.  Then, they all together were sent to Ms. Groark with the termination recommendation.

22.
Ms. Groark believed them even without meeting the Claimant in order to confirm the situation.  She further did not deal with the matter in accordance with Claimant's contract of employment, college's regulation and the law.  Instead, she pleased what those few bad guys wished and terminated Claimant's contract on 7 February 2003 unjustly without the contractual entitlement to do so.  Ms. Groark must have understood that what she did regarding the termination was incorrect, and so she had not informed the Dean of the Faculty of the termination in advance as the Probationary Procedure required and even had not told it to her line manager, the Director of the Personnel Department.  Ms. Groark would make such termination as bad as this because she mistakenly thought that the Claimant would run away after the termination and then everything would go away.  This is the reason why she decided to offer the Claimant that £1000 travel benefit.  But she miscalculated.

23.
Ms. Groark might also not quite sure whether their interpretation of those materials was correct or not.  Therefore, she has never shown them to the Claimant and the Brent CAB when it helped the Claimant in order to resolve the employment problem with Ms. Groark in March/April 2003, and has never brought them as evidence for reason of the termination to the court in order to have a fair debate during the proceedings, further she failed to mention any of them under Claimant's relevant question during the cross-examinations at different hearings at the ET.  Even during inspection of the files at college by the Claimant, Ms. Groark still did not allow the Claimant to see them as important evidence for the termination rather she showed him the congratuation letter for her successfully to win this legal case at the ET in 2003.
24.
After the termination, those who were involved in the termination have tried to cover up the real reasons for the termination by an excuse that the Claimant had not got married.  But such reason itself is discrimination against the Claimant and unlawful, too.  Marrige is part of individual's private life and is not anyone ealse's business, especially it is at least immoral if anyone is taking advantage of the current situation of the Claimant as the vectim of the termination and its consequence and taking advantage of his current marital statue to add further damage to the Claimant.  The Claimant has had few very good friends in his life, and all those friends are individuals with high quality, at least in moral point of view.

25.
Under the help from Brent CAB, the Claimant made this formal complaint at the ET on 24 April 2003.  Of course, those who made the termination would not be happy to take their responsibility of the unjust termination and to be defeated at the court with this case.  Thus, they, taking their social advantage and the advantage of their positions, launched campaign to interfere Claimant's conducting his case, especially to block his seeking for legal representation at the hearings at the ET in 2003.  For this purpose, they illegally tapped Claimant's telephone, found way to monitor his mobile and tracked his daily movement through the public CCTV systems.

26.
The Claimant received first legal help in May/June 2003 at ILC.  Ms. Groark directly contacted the Centre and influenced them to accept her view on the termination and to do the same to block Claimant's effort to obtain legal representation by taking advantage of its ability to contact other Law Centre and solicitors easily.  Even their keeping Claimant's name in their helping list in order to prevent other Law Centre from helping the Claimant.  As such, many opportunities for the Claimant to obtain a legal representation were blocked successfully by them, directly by ILC.  This is the major reason why the Claimant lost all his case at the ET in 2003 when he only had very limited knowledge of and experience in law.

27.
Before the first hearing at the EAT, Ms. Groark unusually delivered to the EAT some of those materials that had never used at the ET without the knowledge of the Claimant.  However, Burton J did accepted her influence and mentioned the matter to the Claimant at that hearing on 19 May 2004.

28.
After Burton J allowed Claimant's appeal application in July 2004, those materials that were never presented during the proceedings at the ET were submitted to the EAT before the preliminary hearing near end of 2004.  The EAT, under Claimant's request for inspection of documents, sent copies of those materials to the Claimant by post, but the post was stolen by that solicitor from ILC before the Claimant received it.  Thus, the issues in relation to those materials have never been debated and clarified during the proceedings in a correct way.  Such situation gave those bad guys of Birkbeck a chance to use them later and this time secretly against the Claimant and his case for the bad purpose.  Even after the solicitor of ILC had known the actual background and special conditions regarding some of those materials, she would still use them later against the Claimant and his legal cases.

29.
That solicitor of ILC has been continued to do the similar, namely helping the Claimant, by using inappropriate and/or unlawful ways, and the results has been damage to the Claimant further and further.  After the ET dismissed Claimant's unfair dismissal claim in relation to public interest disclosure at the end of 2003 with one of the reason that the Claimant should have not filed the complaint so delay because the ILC should have advised him about the claim when he obtained advice there in May/June, the Claimant asked the Centre for their opinion on the matter in order to help him to make application to the ET for review of the decision and to prepare for the Notice of Appeal to the EAT.  But the Claimant had never received any such help from the ILC.  Instead, that solicitor stole the post from the EAT to the Claimant regarding the hearing, which affected the outcome of his appeal at the EAT, and further stole Claimant's post to ECHR with the application regarding the dismissed claim and used the Claimant's name to send ECHR fabricated statement in purpose of controlling the case and misleading the court but without Claimant's consent and even knowledge.  Further, that solicitor also has tried to use staff of ECHR to further manipulate Claimant's communication with the court, but ECHR found the problem and did not give her such chance.

30.
In 2004 that solicitor and also others interfered continuously with Claimant's financial transactions with his online accounts at US through assistance by some employees of the Internet provider and caused him big loss.  For this reason, the Claimant sued the Internet provider to the county court in order to recover part of the loss.  That solicitor had the entire case files of Claimant's case at the county court stolen.  The Claimant reported the problems to the Group Manager Office of London County Court (GMO) and the Court Services of the Ministry of Constitution Affair.  GMO finally helped to resolve the problem under assistance from the manager of the county court.

31.
After the EAT, following Burton J's order, heard the appeal from Claimant's Counsel and allowed all other grounds argued at the preliminary hearing on 24 Novemebr 2004 and after the Respondent failed to make its Answer to Claimant's amended Notice of Appeal at the beginning of 2005, those bad guys of Birkbeck delivered those materials secretly to the Judge and other members of the preliminary hearing tribunal without knowledge of the Claimant and his Counsel before release of the Judgment from the preliminary hearing in February 2005.  As the result, the Judgment of the preliminary hearing stated its allowing only one ground, 1 or 3 months notice, that could not match the order of that hearing sent to the parties earlier and was contrary to what happened at that hearing actually.  Such success in affecting Claimant's appeal by using those secret materials further encouraged those of Birkbeck and that solicitor of ILC to continue use them in the improper way against the Claimant's case for many times when the Claimant approaches winning of this breach of contract case after his 2nd appeal to the ET.

(1).
Similarly, after the Rule 3(10) hearing on 23 November 2005 when Rimer J allowed Claimant's 2nd appeal application to the EAT but before the judgment of the hearing was completed, those materials were delivered to the EAT.  But they were thrown into the trush by the EAT this time.

(2).
Those materials were delivered to the EAT again on 11 January 2006 before the full appeal hearing (on 20 January) and were thrown into thrush again.

(3).
A couple of days before the full appeal hearing, those materials were secretly delivered to Claimant's Counsel for the hearing, which caused her failure to argue anything of the case before the appeal tribunal at the hearing in contrast to the aggressive arguments by the Respondent.

(4).
Those materials were also delivered to the Director of Personnel Department at Birkbeck in March 2006 after the Claimant made the request for re-employment in order to finish his postdoctoral training at Birkbeck, which was one of the reasons why such request of the Claimant's was refused.

(5).
After the EAT revised its order from the full appeal hearing in March 2006 under Claimant's request and the date of the Remedy Hearing at ET was fixed to 6 April, those materials were delivered to Claimant's potential lawyer who had promised to represent him at the Remedy Hearing, resulting in her change regarding the matter when he went to inform her the hearing date.

(6).
Finally, after the Remedy hearing on 21 April 2006 and before the Judgment was completed, those materials were delivered to the Chairman directly.

 32.
No matter those materials are correct or not, no matter the explanation about them is proper or not, no matter they are relevant to this legal case, and no matter they are relevant to this Remedy hearing, those materials at least have not been contested yet.  Especially, the way in which they were presented in relation to the matter of the Remedy hearing is vexatious and should not be accepted by the court.  In accordance with the just and equitable principle and provision of the Employment Tribunals Act 1996 section 7(3)(e)(i), the Claimant would request again to the ET to allow him to inspect those documents and/or materials in order to clarify the issues raised from them.

33.
Under such situation, the Claimant asks the ET to review the judgment made from the Remedy hearing not only because of fighting for the amount of compensation, but more importantly because of fighting for a working and living environment, under which the Claimant can be dealt with equally on the basis of the rules and the law but not something else, no matter it is regarding employment at the college or it is regarding a legal case at the court of law.

Sincerely yours,

L. W. Yuan, Ph.D.

P.O. Box 51798

London NW1 9BX
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