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APPLICATION FOR COSTS AGAINST RESPONDENT
Grounds of Application to Costs

1.
The Employment Tribunals have discretion to make a costs order in accordance with provisions of the Employment Tribunal Rules of Procedure 2004:-

"Rule 40. (2) A tribunal or chairman shall consider making a costs order against a paying party where, in the opinion of the tribunal or chairman (as the case may be), any of the circumstances in paragraph (3) apply. Having so considered, the tribunal or chairman may make a costs order against the paying party if it or he considers it appropriate to do so.
    (3) The circumstances referred to in paragraph (2) are where the paying party has in bringing the proceedings, or he or his representative has in conducting the proceedings, acted vexatiously, abusively, disruptively or otherwise unreasonably, or the bringing or conducting of the proceedings by the paying party has been misconceived.
    (4) A tribunal or chairman may make a costs order against a party who has not complied with an order or practice direction.
2.
Although such discretion of the Employment Tribunals to make a cost order is not normally excised against a party, based on the facts during the entire proceedings of this breach of contract case since 24 April 2003 when the Originating Application was filed at the Employment Tribunals, the Claimant believes, it deserves for the Employment Tribunal, at the moment of closing this case, to make a costs order against the Respondent this time.  In accordance with the rule, such costs could be in relation to any proceeding of the case but not limited to that only at the ET.  The following reasons would support this application.

I.
Respondent was in breaches of contract in termination of Claimant’s employment

3.
After nearly three years legal battle, the Claimant wins the case finally as the Employment Appeal Tribunal determined at its full hearing on 20 January 2006 that the Respondent was not entitled to terminate Claimant’s employment.  The appeal tribunal left an order promulgated on 24 January 2006 and amended on 8 March 2006 as well as a Judgment promulgated on 16 February 2006.

4.
The Respondent by the termination of Claimant’s employment during his probation period was in breach of the terms in clause 20.7.3 of the Probationary Procedure because of without a judgment of Claimant’s irredeemable incapability, as the EAT has determined already. 

5.
The Respondent during the termination was also in breach of the term in clause 56.1 for the fixed term contract because the termination occurred during Claimant’s probation period but the Respondent dealt with it as that during his 5-year contractual period with incapability as the ground and with “four weeks’ payment in lieu of notice.”  The EAT further rejected such ground of the termination by the Respondent, i.e. Respondent’s judgment of Claimant’s incapability was not made in good faith.  This breach was repudiatory for up to further 4 and half years.  

6.
Besides, the Respondent during the termination was in breach of a condition of employment in accordance with the Public Interest Disclosure Policy of the college.  This breach came from Claimant’s complaint to the employer about academic malpractice observed during his research experiments at Birkbeck, and there is a written report as evidence.  According to the email exchanges of the Respondent in January 2003 during the process of the termination, the Respondent used such complaint of Claimant’s as the ground of the termination.  The Respondent claimed that the complained problems came from Claimant’s experimental failures.  This claim had been an essential issue of this employment case.  The courts had believed that such ground was the real one for Respondent to terminate.  The ET at the rehearing allowed the parties to have a debate on the issue.  Under the debate the Respondent failed to show any credible evidence to support its claim while the Claimant’s evidence and arguments on the issue were not challenged successfully by the Respondent and the tribunal.  The Claimant described such debate in detail in his report to the European Court of Human Rights dated 8 August 2005.  Although the Judgment of the ET from the rehearing did not describe this debate in detail, the other official records of the rehearing, e.g. the Chairman’s notes would be proof.

7.
The Respondent during the termination was in breach of another condition of employment in accordance with the Harassment Policy of the college.  This breach came from unlawful harassments that some official and staff from Birkbeck in assistance by the flat management agents made at Claimant’s first rented flat in London in 2002.  The Claimant exercised his civil right against such unlawful harassments but received threatening from the employer with dismissal in early January 2003.  It is not very difficult to understand from the parallel development of Claimant’s actions to deal with the flat problems and the termination process acted by the employer that this matter served as one of the grounds of the termination though no direct written record for it.

18/12/2002
Mr. Elton (Claimant’s solicitor) represented the Claimant to write a letter to the letting company with evidence and urge it to settle the flat case.

3/01/2003
The Claimant was warned with dismissal regarding his actions under the legal help against those unlawful harassments occurred at his flat.
16/01/2003
Mr. Elton represented the Claimant to write to the letting company again and urge it to settle the flat case in order to avoid a formal litigation.

22/01/2003
The Claimant was asked to leave voluntarily with an only reason of being in his probation period.

23/01/2003
Mr. Elton called the letting company regarding the settlement of the flat case before a possible litigation.

24/01/2003
Another postdoctoral trainee of the same lab expressed that he would like to take the responsibility of damaging the washing machine in Claimant’s flat and pay for damages to it.

27/01/2003
The Claimant was asked again to leave voluntarily without giving a clear reason and so the Claimant refused it.

Claimant’s supervisor Professor Waksman made recommendation to the Personnel Manager Ms Groark to dismiss him.

This flat matter and the termination on its ground were discrimination against the Claimant, which triggered above mentioned academic malpractices against him and resulted the termination as well as later many other problems in relation to this legal case and caused severe damage to the Claimant so far.

II.
This legal case should have been avoided if Respondent had dealt with it properly

8.
Professor Waksman made the final termination recommendation to the Personnel Manager Ms. Groark by email on 27 January 2003, and then the Personnel Manager Ms. Groark acting Birkbeck College made the final decision to terminate as she admitted at the rehearing under the question from Respondent’s legal representative.  Ms. Groark did not comply with the Probationary Procedure at all in making the final decision to terminate.  Instead, she made the termination as that during Claimant’s normal contractual period on ground of “incapability” and with a four-week notice.  However, her judgment of Claimant’s incapability was made purely on the basis of one-sided stories, i.e. those known false allegations as having been debated at the ET and the EAT and some other materials still unknown to the Claimant, e.g. so-called “Ms. Groark’s evidence.”  She had never met the Claimant before the termination in order to clarify the questions.  Further, the termination decision even was not informed to the Dean of the Faculty as the Probationary Procedure requires as well as her line manager, the Director of the Personnel Department.  Otherwise, such wrong termination should not have occurred at all.

9.
During the meeting on the day of the termination (7 February 2003), after receiving the termination notice letter, the Claimant asked for details of the reasons for the termination as listed in the notice letter and whether the Probationary Procedure had been followed in the termination.  Ms. Groark refused to answer the Claimant’s questions but threatened him: “to call police and storm your home” and forcing him to leave the campus finally.  When the Dean was involved under the request from the Claimant, the Dean opposed such termination but those who made the termination ignored Dean’s advice and suggestion.  Such situation may not be common in a normal industrial organization, and it is even very rare to occur in an academic institution which is the first seen and heard ever by the Claimant.  

10.
After the termination the Claimant made efforts to resolve the employment problem informally by contacting the Birkbeck administration.  First, he made a rebuttal within the college immediately after the termination on 10 February 2003 but the response he heard from the Respondent was that he did not have a case and followed by the confirmation of the termination from Ms. Groark on 13 February 2003.  He got a chance to meet the Directors of the Personnel Department later on 25 February 2003 but he was told that the college might not have to follow the Probationary Procedure in order to dismiss him, which ended Claimant’s rebuttal at the college actually.

11.
Then, the Claimant turned to the Brent CAB for help.  Brent CAB represented him to write a letter directly to Birkbeck Personnel Manager Ms. Groark, in which the CAB offered help in order to resolve Claimant’s employment problem informally.  Ms Groark had made no response to CAB’s offer.  Such situation forced the Claimant to file the formal complaint at the ET under the CAB’s advice on 24 April 2003 in order to resolve his employment case formally.

III.
Respondent has dealt with this case vexatiously or unreasonably

12.
At the early stage of the proceedings the Claimant really needed legal help because he had never learned the law before and even did not know what claim he would have regarding the termination.  The Respondent made campaign to block Claimant’s attempt to obtain legal help mainly by making their influence on the legal advisors and law firms or legal/law centres who were helping or advising the Claimant for his case, especially in 2003 and targeting the first hearing of this case on 28 August 2003 where the tribunal dealt with race discrimination complaint that had been consolidated with this breach of contract complaint.

13.
There were 3 examples for such actions of Respondent’s: (1) The first legal help the Claimant asked for was at the Islington Law Centre in May and June 2003.  The Respondent tried to contact and influenced the advisor and the Law Centre to accept Respondent’s view of the case.  As the result, the Law Centre would not give a meaning help (e.g. representation at the hearing) but still hold the name of the Claimant in its help list to prevent him from receiving help from other Law Centres.  When the Claimant tried to obtain help from other places, the law centre used its advantage to successfully block several other opportunities that the Claimant could have a representation at the first hearing at the ET.  As such, the Claimant had to attend the first hearing by himself that was the major reason why he lost his race claim at that hearing.  (2) On 10 July 2003 the Claimant went to London Discrimination Unit to receive a scheduled legal advice.  But the assigned advisor (also a graduate from Birkbeck College) told him that he had attended a dinner by invitation with the Respondent and talked about this case, and so he would not give any legal help to the Claimant because of the conflict of interest reason.  (3) Professor Waksman is a crystallographer and his expertise was not in molecular biology and biochemistry, which is one of the reasons why he could misinterpret some results of molecular biological and biochemical experiments and cause those false allegations.  Professor Waksman has not attended any of the hearings to present his evidence as he should have done.  Instead, he used those misinterpreted data and other information to influence the advisors at law/legal centres who helped the Claimant in order to justify the termination and affect Claimant’s case inside and outside the court.

14.
One example of such false allegation was that Professor Waksman one time compared two raw electrophoresis gel data in the lab, one from first round purification of the protein complex I did that was over 90% pure with few trace of other contaminants and the other from another postdoctoral trainee in the lab with only single visible band without any other trace contaminant.  Professor Waksman concluded the latter purification with better technique.  The problem that Professor Waksman should know about the latter purification was that the protein of that single band had been proven not the expected one to be purified.  Although that single band seemed pure, it is one of the common problems that a new researcher may meet.  What happened here was that the apparently pure single band was wrongly purified, a very stable and dominant structural protein that is compatible with the purification approach used.  Especially, when normal purification technique had not been handled well, all other unstable proteins had been degraded but that stable structural protein was not affected much.  As the result, only a single band could be seen.  There is nothing good in both the result of the purification and the technique used in such purification.  However, the purification I did does have a lot of room to further improve but the protein complex to be purified and as shown on the gel was real, and later crystallization results from such purified protein complex further suggested this result.  It is quite usual that a few of contaminants could be traced out in a raw gel data when purification of a protein with normal chromatography without an affinity approach as I had for the purification, especially when the proteins I purified was unstable and a complex of two proteins.  That conclusion from Professor Waksman was understandable, just as he used a wrong term "buffer" to refer bacterial cultural medium, because his expertise was not in protein purification.

15.
There were many of the similar events targeting Claimant’s attempts to obtaining legal help as well as other aspects of the proceedings in 2003 and thereafter.  As such, the Claimant lost all three complaints of his employment case at the ET in 2003.  Such campaign of Respondent’s was one of the major reasons that his employment case (a relatively well-evidenced case under well-defined law) could not be resolved at the ET in 2003 and further prolonged for two more years.

16.
The Respondent has also failed to follow the directions from the ET and the EAT regarding proceedings of the case frequently, especially at the first hearing at the ET.  For example, the ET directed on 9 June 2003: "Each party must within 14 days let the other know what documents it will rely on at the hearing." The Respondent had not released its documents of evidence it relied on at the first ET’s hearing, even after several requests for it from the Claimant, until the day of the hearing, therefore causing that the Claimant was not fully prepared to deal with the issues raised from Respondent’s documents of evidence, especially when dealing with the prejudice issue at that hearing.  This was another major reason why the Claimant lost his case there.  The Respondent has kept doing the similar at later two other ET’s hearings of Claimant’s employment case though effect was not as severe as that at the first hearing.

17.
Similarly, the Respondent failed to comply with the direction from the EAT during the proceedings there.  For example, according to EAT's order from the previous hearing on 23 November 2005, "the parties shall exchange and lodge with the Employment Appeal Tribunal Skeleton Arguments for purposes of this appeal, not less than 10 days before the date fixed for the hearing of the full appeal."  Thus, the time limit for the parties to exchange their Skeleton Arguments should be 10 January 2006.  The Claimant served his Skeleton and Chronology to the Respondent by that required time but he had never received the Skeleton from the Respondent.  Even Ms. Groark refused to give it to the Claimant when he went to Birkbeck College and requested for it.  If it was not that the Claimant obtained its copy from the EAT directly, the consequence could affect the result of his appeal significantly.

18.
Besides, Ms. Groark (who is in charge of this legal case for Birkbeck) joined in the debates on the issues of the case at two ET’s hearing on 2 October 2003 and on 15 July 2005 but she never mentioned “Ms. Groark’s evidence” at all even under the relevant questions from the Claimant during the cross examinations.  Instead, she submitted such, so called “Ms. Groark’s evidence,” to the different courts in an unusual way avoiding from Claimant’s knowing it and having a fair debate on the matter.  Such situation has encouraged and/or has given chance to some individuals from Birkbeck and outside (such as someone at Islington Law Centre who acquired those materials unlawfully) who have had those “Ms. Groark’s evidence” delivered secretly and/or unlawfully to others, such as Claimant’s lawyers, potential lawyers, the people who were helping the Claimant, and the court staff and even the judge, (who do not have knowledge and do not know the background and the special conditions of the “evidence,” and as such a wrong conclusion might be drawn easily from such one-sided materials) in order to affect Claimant’s conducting his case and proper resolution of it.  Such actions have continued and even intensified in passed several months affecting the result of this case.

19.
After the EAT had made the final judgment of this case in early this year, the Claimant made a request to Birkbeck College for re-employment on 28 February 2006 in order for him to finish his postdoctoral education, which would be relevant to issues regarding remedy of this case.  On 13 March 2006, the Claimant went to the college to enquire the matter, the Claimant received similar threatening, “to call police”, from Ms. Groark and forced the Claimant to leave the campus again, as it happened on the day of the termination three years ago.  She further told to the Claimant that they were still in dispute on this employment case, and it seemed that this was the reason why his request was refused.

20.
One thing is certain from such response by Ms. Groark that she, acting for Birkbeck, still disagrees the EAT's final conclusions and decisions on this case.  From this, it has to ask why Ms. Groark as the Personnel Manager had not interviewed and discussed the matter with the Claimant before the termination, why the Respondent had not provided further relevant evidence under both ET's and EAT's directions in order to support such view of Respondent’s and allow a fair debate on the matter during the previous proceedings at the ET and the EAT, and why Ms. Groark did not show such further relevant evidence during Claimant’s inspection of his files at Birkeck on 7 February 2006.  The conclusion is that such further relevant evidence of the Respondent’s is still a one-side story and is invalid to override the EAT’s decision.  On the basis of Claimant’s experiences in his work at Birkbeck and at any other places and according to how the Respondent has dealt with this case so far, it has to doubt about the appropriateness and correctness of that secrete further evidence of Respondent's in challenging the EAT's final conclusions and decisions.

21.
It is also question why the Respondent could not share such further relevant evidence with Brent CAB when it represented the Claimant to ask Birkbeck for an informal resolution of this employment case, and why the Respondent even has not made any appeal from either of the EAT's Orders or Judgments on any disputed issue.  The Respondent should have put every relevant matters of the case on the table and allowed a fair debate on them during previous proceedings at the courts and during Claimant’s inspection of his files at Birkbeck recently.  But it was wrong and unlawful if any official of Birkbeck was involved in a secret delivery of that further one-sided evidence and/or other information to the court after the Remedy Hearing but before the court completed its final judgment in the purpose of affecting the outcome of this Remedy Hearing.

IV.
Respondent made its case misconceived during the proceedings
22.
The first example of such action of the Respondent is that it made its submissions to the ET dated 11 June 2004 during my appeal of this breach of contract case at the EAT formally claiming that it could justify summary dismissal, such as it stated: “In conclusion, the Applicant was incompetent in his job to such an extent that his behavior justified summary dismissal at common law,” but without having given any details of evidence in order to support such claim so far.  After Burton J and another preliminary appeal tribunal of the EAT rejected such view twice by allowing the appeal in 2004, the Respondent still repeated such submissions again to the EAT in its Answer in December 2005.  Of course, it was rejected by the EAT again during the following proceedings.

23.
Another example is that the Respondent made a costs proposal against the Claimant at the ET’s full hearing of this breach of contract case on 2 October 2003 on the ground that the Claimant's breach of contract “claim was misconceived.”  The EAT rejected such ground of the Respondent’s in several hearings of the case in 2004, 2005 and 2006 by allowing Claimant’s appeal.

V.
ET awarded costs for Respondent previously

24.
At the ET’s full hearing on 2 October 2003 the Claimant focused on the issue whether his work performance at Birkbeck would suggest that he was incapable or irredeemably so with relatively solid evidence.  The Respondent did not make a meaningful defense, as described in the EAT’s Judgment from the hearing on 8 April 2004: “the way in which the case was presented on behalf of Birkbeck at the Employment Tribunal was unimpressive.”  Not only had not the Respondent’s legal representative and its witness mentioned anything about Claimant’s irredeemably incapable, but also it failed to give a meaningful answer to Claimant’s question during the cross-examination: “What is the evidence for irredeemable incapability of my performance?”  However, the result of the hearing could not reflect such actual situation on the hearing, and it went to the extreme that all of six Claimant’s claims were dismissed surprisingly and even the tribunal granted Respondent’s costs application and made a costs order against the Claimant but it was made by mistake clearly.
25.
In summary, considering all circumstances, such as the rule 14 (1), what the Respondent has done regarding the termination and during the proceedings of this legal case, and the previous action of the ET against the Claimant, it would be just and equitable for the Claimant to make this costs application to the ET at this time and for the ET to consider such costs order against the Respondent.

Assessment of Costs

I.
Legal costs

26.
Under Rule 48.6(2) of the Civil Procedure Rules 1998 in relation to the legal costs for litigant in person, "the costs allowed under the rule must not exceed, except in the case of a disbursement, 2/3 of the amount which would have been allowed if the litigant in person had been represented by a legal representative."  Considering that the Claimant had less experience to deal with his legal case at the beginning but improved significantly later, especially in recent year, it may be reasonable, in assessment of costs for the Claimant to conduct at the court in person, to use an average ½ of the amount that would have been allowed if the Claimant had been represented by a lawyer.  Costs could be divided into two categories: the costs for the work conducted by solicitors and that by the barristers, and it presumes that the ratio of two types of work is 1:1 for a given hearing.

27.
As such, costs can be assessed on the basis of the number of hearings that have been conducted for this breach of contract case so far and an average rate for litigant in person for each type of the work.  According to Claimant’s experience, the costs for barrister’s work at each major hearing can be averaged as the following:


Law Firm


Time

Estimated or paid Costs for Barrister’s work


---------------------------------------------------------------------------------------------------------


Clapham Chamber

11/2005
£  350.00 (excluded)

Chamber of Venturino
01/2006
£  810.00


36 Bedford Row

03/2006
£  811.25


7 New Square


04/2006
£  705.00


Outer Temple Chamber
04/2006
£1233.75


3 Temple Garden

04/2006
£  811.25


Salborne Chamber

04/2006
£2000.00 (excluded)


---------------------------------------------------------------------------------------------------------


Average costs for Barrister’s work

£  874.25

------------------------------------------------------------------


Average costs for Claimant in person:



with each type work


£  437



with both-type works


£  874

28.
Thus, Claimant’s legal costs of this breach of contract case during passed three years are assessed as the follows:






Solicitor’s
Barrister’s
Claimant in person
Total


-----------------------------------------------------------------------------------------------------------


Expense
15/09/2003







£176


Expense
16/09/2003







£  50


ET1

28/08/2003
-

-

£874


£874


ET2

02/10/2003
-

-

£874


£874


EAT1

19/05/2004
-

-

£874


£874


EAT2

27/07/2004
-

-

£874


£874


EAT3

24/11/2004
-

ELAAS
£437


£437


EAT4

16/03/2005
-

ELAAS
£437


£437


EAT5

08/04/2005
-

-

£874


£874


ET3

15/07/2005
-

-

£874


£874


EAT6

23/11/2005
-

ELAAS
£437


£437


EAT7

20/01/2006
-

-

£874


£874


ET4

21/04/2006
-

-

£874


£874


-----------------------------------------------------------------------------------------------------------


TOTAL LEGAL COSTS







£8529

II.
Personal costs

29.
It has been three years before the Claimant win the legal case finally.  During over three years after the termination Claimant's loss in relation to the termination has been huge, as summarized below, which would dwarf the amount that can be recovered by the possible compensation of this legal case at this remedy hearing.

(1)
Loss of time and opportunity for Claimant's training, for his research and publication, and for his career.  If without the termination, Claimant's postdoctoral training should have finished by this time as estimated for the length of such training at the beginning by Claimant's supervisor at Birkbeck Professor Waksman (that was 2-3 years).  The lost opportunity during the lost time would never be recovered possibly.

(2)
The termination has damaged Claimant's reputation, his research and his career severely if they have not been destroyed yet.  Such kind of damages may not be easily recovered by the winning of this legal case and they could have a longer affect on Claimant's research and career, especially on Claimant's seeking for job and later promotion if without other effort further to alter the situation.  This was the reason why it has been very difficult for the Claimant to mitigate his loss from the termination though he has tried to seek for many other similar jobs in similar scientific fields after the termination in 2003 but they were unsuccessful.

(3)
Claimant's UK work permit also became invalid along with the termination.  Such loss has made the Claimant impossible to find other jobs in UK during the period of his legal battle, and so he has received no any income since the termination.  Because of his visa limitation to using public funds, he has received no any benefit since the termination, either.  These are parts of the major reasons why the Claimant could meet current financial problems.

(4)
Claimant's financial loss directly or indirectly from the termination has been huge.  The lost basic salary of the Claimant during the passed three years and one month (total 37 months) reaches £90,874.96.  Because it has been impossible since the termination for the Claimant to obtain any income and benefit and mitigate his loss due to the termination, he has become homeless for over a half year and his credit debt and his borrowed money have been well over £5000.

(5)
Besides, some consequences of the termination during the passed three years have also caused severe losses to the Claimant, totally also reaching a big number that could match the level of his salary loss.  For example, the respondent had Claimant’s personal keys (for his computer, file cabinet, suitcases, etc.) stolen from his first rented flat in London and gave them to someone else, thus causing Claimant’s loss of £1000 cash (Police crime ref: 4629530/03) and an Investment Note (worth £3000) (Police crime ref: 1933512/05).  Those encouraged individuals have further caused Claimant’s bigger loss, such as his bags containing IDs, credit cards, cash and legal documents were stolen twice (Police crime refs: 6319037/03 and 2344000/05) and even his a-decade scientific sample collection was destroyed (it worth dozens of thousands of pound).

30.
But here the Claimant would consider the personal costs only with the debts he has incurred so far that he has to return to the creditors.  Such debts are listed as follows:-

DATE

CREDITOR

TYPE


DEBT AMOUNT

13/10/2005
Landlord

Rent


£1650.00

17/10/2005
Sister


Lending

£1127.34

29/12/2005
Sister


Lending

£  461.84


15/12/2004
Fidelity IRA

Premature distr
£  542.87 (from $1000)


25/02/2005
Fidelity IRA

Premature distr
£  434.10 (from $  800)


30/03/2005
Fidelity IRA

Premature distr
£  651.15 (from $1200)




Barclays Bank

Convertion/transfer
£    18.00

02/05/2006
Barclays Bank

Overdraft

£  485.28

21/04/2006
Barclaycard

Credit debt

£  996.42

23/04/2006
Citibank

Credit debt

£1299.27 (from $2388.84)

TOTAL PERSONAL COST



£7666.25

31.
Thus, the total costs would be £8529 + £7666 = £16,195.  This amount is necessary for the Claimant to pay out his current debt and enable him to get out of his current homeless status, especially when he is trying to be reinstated at Birkbeck College which may replace damages of this case.

This statement is true and to the best of my knowledge
Signature______________________________
Date__________________________
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