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1.
This hearing was the culmination of a number of hearings in the Employment Tribunal and the Employment Appeal Tribunal to determine the Claimant's entitlement to damages for breach of contract arising out of the termination of his employment with the Respondent College.  Both parties agreed that the question for decision by this Tribunal dated 20th January 2006; namely, "the Appellant is entitled to damages assessed on the basis of 3 months notice."  And that, "in default of agreement, the matter be remitted to the Employment Tribunal for determination as to what that sum should be."
2.
For the purpose of this hearing, the Tribunal heard evidence from the Claimant and considered a schedule of loss produced by him together with documentation supporting that schedule.  The Tribunal also had regard to the contents of a short bundle of documents produced by the Respondent and submissions from both parties.

3.
The main dispute between the parties was as to the scope of the Employment Appeal Tribunal's remission - the Claimant contents that he is entitled to damages for loss of training opportunities amounting to £20,504 in addition to his salary during the notice period.  The Respondent submits that such damages stray outside the terms of the remission and, therefore, outside the jurisdiction of the Employment Tribunal.

Issues
4.
The issues for determination by the Tribunal were as follows:

4.1
What was the scope of the Employment Appeal Tribunal's remission - i.e. can the Claimant be awarded damages for anything other than 3 months salary;

4.2
If so, is he entitled to damages for loss of training opportunities;

4.3
Whether the Claimant's damages should be calculated using net or gross salary.

4.4
Whether the four weeks pay in lieu of notice which the Claimant received at the time of his dismissal should be deducted from his damages.

The Respondent confirmed at the outset of the hearing that there was no issue on mitigation of loss and the Claimant conceded that £1000 travel expenses he received from the Respondent should be deducted from the damages otherwise ordered.  The Claimant expressed an intention to claim costs against Respondent as set out in his schedule of loss, however, once it was explained to him that the outcome of this hearing might have a significant bearing on that application, he agreed to defer his application until the promulgation of this Judgment.

Factual Background
5.
The Claimant was employed from 6 November 2002 to 7 February 2003 as a post-doctoral research assistant in Birkbeck College's school of crystallography.  He was dismissed during a 6 month probation period by the Respondent by reason of his capability and was paid 4 weeks gross pay in lieu of notice (totalling £2,456.08) together with outstanding holiday pay and £1000 towards the cost of travel back to the United States.  It is common ground between the parties that the Claimant's monthly income was £2,456.08 (gross) or £1,812.56 (net).  It is unnecessary for the purpose of this judgment to rehearse the full factual history of the merits of the claim, which is set out in the judgments of the Employment Appeal Tribunal referred to below.

6.
On the 24th April 2003 Claimant presented an Originating Application (as it then was) in the Employment Tribunal claiming damages for breach of contract.  A response was represented on 21 May 2003 and on 30th June 2003 the Claimant drew up a schedule of loss which included, amongst other things, damages for failure to apply probation procedures (6 months), loss of opportunity to publish research and damage to reputation (£2,624) and loss of a five year contract (£108,753, but capped at £25,000).

7.
A full merits hearing was held on 2nd October 2003 and the Employment Tribunal ("the 1st Employment Tribunal") dismissed the Claimant's breach of contract claim and awarded costs against him.  One of the issues identified for determination by the 1st Employment Tribunal was "Whether the Applicant is entitled to the damages for loss of the opportunity to publish research and damage to his job prospects.  This relates to future loss, it is matter that is too remote and over which the Tribunal has no jurisdiction."
8.
On the 17th February 2004 the Claimant appealed against the findings of the 1st Employment Tribunal.  The Notice of Appeal was a length document which included grounds of appeal relating to Employment Tribunal's refusal of jurisdiction to consider claims beyond the notice period.  There followed a number of hearings in the Employment Appeal Tribunal (and applications to the Court of Appeal) the most relevant to the points in issue being as follows:

8.1
On the 19th May 2004, the President of the Employment Appeal Tribunal, Burton J dismissed grounds of appeal relating to out of time race discrimination and public interest disclosure claims, but allowed one ground of appeal to remain; namely, whether the Respondent was entitled to terminate the Claimant's employment under clause 20.7.3 of his contract on one month's notice on the basis that the Claimant was irredeemably incapable and, if so, what were the reasons.  The 1st Employment Tribunal was invited to provide further reasons for its decision, which it did on 19 July 2004.

8.2
On 24 Nov 2004 HHJ Prophet granted the Claimant permission to proceed to a full appeal hearing together with leave to amend his notice of appeal.  The issue which went forward to the full appeal was whether the 1st Employment Tribunal explained sufficiently its finding that the Respondent was entitled to exercise Clause 20.7.3 of their contractual procedures and thereby dismiss Dr. Yuan on one month's notice.

8.3
On 4 January 2005 an amended notice of appeal was presented which ran to 15 pages and contained a number of grounds of appeal including (at ground 3) that the Tribunal ignored "two exceptions to the notice rule when considering damages due to the dismissal requiring for going through contractual means and possibly for the contract being for something other than wages."  Included in this head of appeal were damages representing loss of job prospects and loss of opportunity to publish by analogy with the special rules relating to apprentice's contracts.  There was thus an express appeal against the 1st Employment Tribunal's finding in paras 11 and 18 of the extended reasons that it lacked jurisdiction to deal with the future loss.

8.4
The first substantive appeal hearing in the Employment Appeal Tribunal was hold on 8 April 2005 chaired by HHJ Serota QC and allowed the Claimant's appeal.  In summary it held that "the employment tribunal failed to explain sufficiently its findings that the Respondent was entitled to dismiss the Claimant on grounds of "irredeemably incapable" and why it rejected his evidence."  The case was remitted to a differently constituted Employment Tribunal.  The only question for determination by the Employment Tribunal on remission was "Whether or not the Respondent was entitled to terminate the [Claimant's] contract of employment on one month as opposed to three months notice."  Paragraph 11 of HHJ Serota Q.C.'s Judgment provides as follows:

"The Order of the 24 November failed to make clear that the only issue to go to a full hearing was whether the Employment Tribunal erred in law in concluding that Birkbeck was entitled to dismiss Dr Yuan under clause 20.7.3 of his contract of employment, which provided a notice period of one month, instead of dismissing him under a notice period of three months, which would mean that Dr Yuan would be entitled to damages of breach of contract for a further two months."

8.5
The 2nd Employment Tribunal met for the remitted hearing on 15 July 2005 and decided that the Claimant was entitled to only one month's notice.

8.6
The Claimant appealed against the 2nd Employment Tribunal's judgment and this appeal was referred to an ex parte hearing in front of Rimer J on 23 November 2005 at which the Claimant was represented by Counsel, Mr. Burns.  The Claimant relies on a passage of Rimer J's judgment at paragraph 9 to support his contention that the 1 month's pay in lieu of notice he has received should not be deducted from his damages.  The passage in question is as follows:

"I am not clear as to where HHJ Serota's three months' notice came from and Mr. Burns is similarly unclear as to that.  At the end of the probationary period, if it had not been satisfactorily passed, it would have been open to Birkbeck to give Dr. Yuan one month's notice terminating his contract and it might therefore be said that, if the notice given on 7 February was unvalidly given, that amounted to a repudiation of his contract which would have entitled him at least to compensation in respect of four months; namely, the three months of his remaining probationary period plus the one month's notice that could have been given at the end of it.  But where the three months comes from, I know not.  That, however, matters (or probably matters) not for the present purposes, the critical question being whether the tribunal to which the matter was remitted was entitled to find, as it did, that Dr Yuan's contract had been validly determined by notice given under clause 20.7.3"

The point which therefore was permitted to proceed to a full hearing of the Employment Appeal Tribunal was that "the tribunal had no evidence justifying the conclusion that the precondition of the service of a notice under clause 20.7.3 [of the contract] was satisfied, or at least that their reasoning is totally insufficient to demonstrate how they arrived at a different conclusion."

8.7
Further on in the judgment of Rimer J at paragraph 19 all the other remaining grounds of appeal were dismissed.  Paragraphs 18 and 19 explain why and are set out below:

"Dr. Yuan, who has hitherto acted for himself in this litigation, has produced a Notice Appeal which runs to very great length and very great details raising many points, most of which seem to be entirely collateral to the real issue in the case, being an issue which, unless I am mistaken, he in fact nowhere identifies.  Mr. Burns, I think, recognises that the Notice of Appeal is an unhelpful document and he has indicated to me that he has instructions from Dr Yuan that the only point which Dr Yuan does wish to go forward to full hearing is the point which I have earlier identified and Mr. Burns is going to produce, in the course of today, an amended Notice of Appeal which will identify that single point.

I propose therefore to order that all grounds of appeal in Dr Yuan's Notice of Appeal be dismissed, save to the extent that there is hidden anywhere within it the point that Mr Burns is going to clarify by way of an amended Notice of Appeal in the course of today and I will direct that that single ground of appeal in that amended Notice of Appeal may go forward to a full hearing."
8.8
A full Appeal Tribunal chaired by Langstaff J heard Dr Yuan's appeal on 20th January 2006 and allowed the appeal against the finding of entitlement to only 1 month's notice and remitted the assessment of damages as set out in paragraph 1 of this reasons.  The Employment Appeal Tribunal had some doubt as to whether the correct question had been remitted to the 2nd Employment Tribunal, i.e. as to whether the Claimant was entitled to "one month as opposed to three months' notice." - the doubt relating to whether it would have taken 4 months rather 3 to lawfully terminate the Claimant's contract.  Paragraph 6 of the Judgment provides as follows:

"Whether one may say at this stage about whether that was the appropriate question to ask (as to which we, for our part, have some considerable doubt, and as to present appeal and also some misgivings), it represents an order against which there has been no appeal.  It follows that that was the question that the Tribunal had to answer in the present case.  If it was unable to conclude that the Appellant could be dismissed on one month's notice, it would have to determine that the three months' notice was the appropriate period."

This question is also alluded to in paragraph 32 of the Judgment:

"We have the choice of remaining this matter to another Tribunal to try again to make a decision, if it is one month or three.  We cannot order any other issue to be tried, since trial of that single issue was the decision of this tribunal earlier, and it has not been appealed and therefore implicitly is to be taken as accepted by the parties (whether our views of the proper origin of the three month period might be.)"

The Law
9.
In the case of Aparau v Iceland Frozen Foods plc (No. 2) [2000] IRLR 196 the Court of Appeal held that an Employment Tribunal does not have jurisdiction to consider issues beyond the limitations of a remission to it.  The parties can not confer any wider jurisdiction to re-open issues or add any new issues by way of amendment however meritorious.  The Employment Tribunal exhausts its jurisdiction once it has delivered a final decision disposing of all the issues before it, subject to its review powers.  Its jurisdiction is revived by a remission.  In the case of Dr Yuan, therefore, the Tribunal must determine whether the question of any losses beyond 3 months salary falls within the scope of the remission.

10.
The purpose of damages for breach of contract is to put the Claimant in the position he would have been in had the contract been lawfully performed.  In a case of wrongful dismissal, this will normally be the amount of money (including benefits) the employee would have earned had the contract been lawfully terminated and it is assessed at the date of dismissal.  In limited circumstances damages can also be awarded for a period representing the time it would have taken to comply with a contractual procedure or damages compensating the employee for other matters such as loss of publicity or reputation.  It is well established in the case of apprenticeships that apprentices may also recover damages for loss of future prospects or loss of training opportunities.  Dr Yuan draws an analogy between an apprenticeship and a post-doctoral research fellowship and claims additional damages for loss of training relying on 2 authorities: that of Oliver v J.P. Malnick & Co [1983] ICR 708 and Wiltshire Police Authority v Wynn [1980] ICR 649.  The former concerned an articled clerk in a firm of solicitors and the latter a police cadet.  The case of Oliver was a sex discrimination claim brought by a female articled clerk who was being paid at a lower salary than a male articled clerk in the same firm.  The case concerned the question as to whether an articled clerk was employed by a partner in the Firm or the Firm itself - but did not address the measurement of damages for wrongful dismissal.  In Wynn the Court of Appeal hold that police cadet were not employees since the primary purpose of their appointment was training and was regulated under the Police Act 1964.  They were regarded as "appointee for training" and could not claim unfair dismissal in an Employment Tribunal (and for the same reason would have been unable to claim wrongful dismissal in the Tribunal).  Notwithstanding this status, a police cadet's training could be determined on 2 weeks' notice (see page 655 at B).

11.
Whether a payment in lieu of notice should be deducted from wrongful dismissal damages awarded to an employee will depend on whether it covers the same period as the damages claim.  If it does, it will have satisfied the employer's liability in part.  Whether or not tax and national insurance should be deducted from the amount of damages will depend on whether the damages will be taxable in the hands of the employee.  Generally damages for loss of earnings will be net of tax following the House of Lords ruling in British Transport Commission v Gourley [1956] AC 185 because the first £30,000 of compensation for loss of office (or damages for wrongful dismissal) is not liable to taxation in the hands of the employee.  Had the employee remained in employment for the duration of notice period, he would have been paid his salary net.  Going back to first principles, this is the amount of money he has lost as a result of his employer's breach if notice was not given.  Only where those net damages amount to more than 30,000 is the employee entitled to claim in excess of his net pay in order to cover his prospective tax liability.

The parties' submissions
12.
Both parties informed the Tribunal that the Employment Appeal Tribunal had never considered the question of damages for loss of training opportunity.  It was the Respondent's case that this issue simply fell out of the scope of the remission, whereas the Claimant maintained it could be included.  As outlined above, the Claimant regarded himself as an "appointee for training", similar to the police cadet or articled clerk and to additional damages by analogy with apprentices.

13.
The Claimant urged the Tribunal to use a gross figure to calculate his lost salary, and, whilst he accepted that his travel expenses should be deducted from this figure, the 4 weeks' pay in lieu of notice should not be, since, he maintained, Rimer J and Langstaff had expressed the opinion that he should be entitled, in effect, to 4 months' notice.  The Respondent's case was that a net salary figure should be used and that the Claimant should give credit for the pay already received.

Conclusions
i. Damages for loss of job prospects/loss of training
14.
On the plain words of the remission - a calculation of damages "on the basis of 3 months notice" (or "on the footing" as stated in the body of the judgment) this Tribunal considers that a claim for damages for loss of training or opportunity to publish falls outside the terms of the remission.  However, in so far as there is any ambiguity, if the litigation trial in this case is followed from the decision of the 1st Employment Tribunal to today's hearing, it is clear that it is not open to this Tribunal to determine the claim for damages for loss of job prospect/loss of training.  The 1st Employment Tribunal expressly dismissed the claim in respect of loss of opportunity to publish research and damage to job prospects in paragraph 18 of its decision as "too remote and over which the Tribunal has no jurisdiction".  Whilst this part of its determination formed part of the subject matters which the Claimant's appeal, the substantive appeal against the 1st Employment Tribunal decision (on 8 April 2005) was limited to the question of whether the Respondent was entitled to terminate Dr Yuan's contract of employment on the grounds of "irredeemable incapability" and if so, what were its reasons.  As to the other matters which formed the subject matter of the Claimant's appeal, they were referred to by the Employment Appeal Tribunal as follows: "There were other issues in relation to claims made by Dr Yuan; whether he was entitled to a five-year contract, damages for loss of his work permit, damages for loss of opportunity to publish research and damages for breach of mutual trust.  We are not really concerned with those matters as they are not before us and they seem, in any event, to be outside the jurisdiction of the Employment Tribunal or unarguable." (paragraph 13E).  Unfortunately, this Tribunal did not have copies of each and every ex parte order of the EAT, so it is unclear whether Claimant abandoned the additional grounds of appeal, or whether they were not permitted to proceed.  Whichever is the case, paragraph 18 of the 1st Employment Tribunal decision has not been successfully appealed, so this Tribunal does not have jurisdiction to re-open the question under the principles outlined in Aparau v Iceland Frozen Foods Ltd plc (No 2) [2000] IRLR 196.

15.
If this Tribunal's assumptions in paragraph 14 above are wrong and the "loss of training opportunity" issue survived to the second set of appeal proceedings, it is clear from paragraph 19 of Rimer J's judgment that an order was made dismissing all grounds of appeal in Dr Yuan's Notice of Appeal save that which was subsequently determined (ie whether he was entitled to 1 or 3 months notice).  This dismissal was made in light of the Claimant's concession through this Counsel, Mr Burns, that the only point he wished to go forward to full hearing was the issue of 1 or 3 months notice as outlined in paragraph 8.7 above.  Thus, in so far as there is any doubt as to the determination of the ground of appeal relating to loss of training opportunity, it is resolved by the Judgment of Rimer J.  There is, therefore, no need to consider this issue on its merits as it falls outside the scope of the remission.

ii. Net or gross pay
16.
The Claimant's damages for breach of contract will not exceed £30,000 and, therefore, he will not be liable to pay tax on them.  The sum of money which will put him in the position he would have been in had the contract been lawfully performed, is his salary less deductions of tax and national insurance which his employer would have been required to make, ie. the net figure.  In this case it is agreed that this amounts to £1,812.55 x 3 = £5,437.65.

iii.    Deduction
17.   
It is agreed between the parties that £1,000 travelling expenses should be deducted from the Claimant damages.  There was no contractual entitlement to these expenses and they seem to have been paid as a goodwill gesture.  In relation to the gross payment of 2,456.08, the Claimant’s submits, in effect, that he was entitled to four months notice and finds support for his contention in the judgment of both Rimer J and Landstaff J.  It is understandable that the Claimant makes his submission, since it is clear that both Judges expressed support for this view.  However, this Tribunal is in no different position to those two Appeal tribunals in being unable to re-open an issue which was not the subject matter of the earlier appeal.  In deciding that the only issue which this Tribunal could hear was as to whether the period of notice was one month or three, the Judgment of Landstaff J continues as follows: “We have the choice of remitting this matter to another Tribunal to try again to make a decision, if it is one month or three.  We cannot order any other issue to be tried, since trial of that single issue was the decision of this Tribunal earlier, and it has not been appealed and therefore implicitly is to be taken as accepted by the parties (whatever our views of the proper origin of the three month period might be.)”. (paragraph 32F)  It is also clear from HHJ Serota Q.C.’s judgment in April 2005 (quoted in paragraph 8.4 above) that the choice for the 2nd Employment Tribunal was 1 or 3 months notice, not 1, 3 or 4 months and that it was contemplated that the Claimant was entitled to “a further 2 months” damages on top of the 4 weeks pay in lieu he had already received.  Whilst the Tribunal appreciates the Claimant’s frustration in this respect, if an issue or finding is not successfully appealed, it will stand even if it is arguable or even manifestly wrong.
18.
The payment in lieu notice of 4 weeks represented payment for the period 7th February 2003 to 6th March 2003 (there being no evidence to suggest that it covered a notice period after the expiry of the 6 month probation period).  Had 3 months’ notice been given, it would have run from 7th February 2003 to 1st May 2003.  The Claimant in his schedule of loss appears to accept this in referring to the 3 months notice as “Loss of last three month probation period.”  If the 4 weeks’ notice is not deducted, the Claimant will have recovered damages twice for the period 7th February 2003 to 6th Match 2003.  He should be left in no better and no worse position than he would have been had the contract been lawfully terminated.  Accordingly, the payment should be deducted from the damages figure.
19.
3 months net pay amounts to £5,437.65, being £1,812.55 x 3.  From this the sums of £1,000 travelling expenses and £2,456.08 payment in lieu should be deducted, leaving a sum of £1,981.57.  It is to be hoped that the Respondent will pay this sum without further delay.

____________H. Clark_________

CHAIRMAN
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