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SUPPLEMENTARY SKELETON ARGUMENTS








R's Skeleton Arguments for This Hearing





1.	According to EAT's order from the Rule 3(10) hearing on 23 November 2005, "the parties shall exchange and lodge with the Employment Appeal Tribunal Skeleton Arguments for purposes of this appeal, not less than 10 days before the date fixed for the hearing of the full appeal" [A2.8].  Thus, the time limit for the parties to exchange their Skeleton should be 10 January 2006.  A served his Skeleton and Chronology to the Director Office of Birkbeck Personnel Department in person at noon on 10 January 2006.  However, A has never received R's Skeleton for this hearing from R, and even R refused to give a copy of R's Skeleton to A when A went to Birkbeck College and requested it directly to Personnel Manager Ms Groark who was and also is in charge of th case.





2.	Finally, A obtained a copy of R's Skeleton from the EAT.  A found that R's Skeleton is similar to the one it lodged for last EAT's full hearing on 8 April 2005.  HHJ Serota QC gave his comments on it in his Judgment promulgated on 26 April 2005: "the way in which the case was presented on behalf of Birkbeck at the Employment Tribunal was unimpressive; we also found the skeleton argument produced for the Employment Appeal Tribunal to be unimpressive."  The judgment further explained: "Birkbeck has been represented by a lay representative, known as 'First Assist'".





3.	The major problems of R's Skeleton arguments for this hearing were the followings:-





(1)	This legal case is a breach of contract complaint.  It was filed at the ET in accordance with provision of the Industrial Tribunal Act 1996 section 3 and has no relation to the Employment Rights Act 1996 (ERA 1996).  It would be no need for R to make its concern about ERA 1996 for this appeal (para 1 of R's Skeleton).  It is further wrong for R to apply provision of ERA 1996 to this case (para 12 of R's Skeleton) and even it seems that such mistake was made by R intentionally.





(2)	There is a rule in common law that the employer is not required to give any reason for dismissal and this would be implied to every contract of employment.  However, it was wrong for Birkbeck to say "the Respondent is not required to give any reason for dismissal" as described in para 3 of R's Skeleton.  The reason is simple: different from many other contracts of employment from common industrial organizations, my contract of employment at Birkbeck contains express terms in relation to reason for dismissal, such as clauses 20.7.3, 20.8.3 and 56.1, and express conditions of employment at Birkbeck, such as those under the Public Interest Disclosure Policy and the Harassment policy set out in the Handbook.  At common law, such express terms in a contract of employment must override the implied term.





(3)	R brings up new ground for its termination in this Skeleton arguments: "the Appellant had repudiated (committed a fundamental breach of contract) and therefore justification for dismissal exists even if too little or no notice had been given" (para 14 of R's Skeleton) and "The breach committed by the Appellant was that he was considered 'irredeemably incapable,' due to his consistent uncooperative conduct" (para 15 of R's Skeleton).  However, R failed to provide any particulars to support its new grounds, at mean time, did not bring up any new evidence regarding the matter to the agreed bundle of this hearing, and had not confirmed the EAT by the time as the EAT required that it would bring its supplementary bundle to the hearing, either.  This hearing is not the time for R to reset its ground of the termination occurred on 7 February 2003 but even without any new discovery and evidence.  The ground of R's case was set up in the termination notice letter from Professor Waksman dated 7 February 2003 and it ET3 form dated 21 May 2003.  Since 28 August 2003 when R specified its ground for the termination to a major one, i.e. A's complaint to the employer on the malpractice at work, R has not brought up any fresh evidence.





(4)	R in its Skeleton described about the notice mistakenly.  The statement "it was decided that a month notice of termination of his employment should be given" is contrary to R's previous express 4 weeks notice in the termination notice letter of 7 February 2003 [ET1.6], the termination confirmation letter of 13 February 2003 [E4] and ET3 form R filed at ET for this breach of contract case [A50].





(5)	It is wrong for R to say "The Appellant would have entitled to 3 months notice if he had successfully completed his 6 months probationary period" (para 23 of R's Skeleton).  According to A's contract, A was a "temporary full-time members of the Research Staff" [B1] but not belong to "Academic-Related or Other-Related Staff."  No where in A's contract including the Handbook provides such notice information for a member of Research Staff at Birkbeck.





R's Case





4.	Ms. Groark believed, after those false allegations from Prof. Waksman against A's work performance, that R could terminate A's employment with the ground of "incapability" and 4-week notice as during his normal contractual period.  Its contractual basis was the term regarding commencement of the 5-year contractual period: "it is tenable under the terms of a fixed term contract for a period of up 5 years commencing from a date to be mutually agreed" as well as the start day of A's post (the beginning of November 2002) as mutually agreed between R and A.  Thus, Ms. Groark believed that both A's probation period and his contractual period were running parallel from 6 November 2002.





5.	Such view of R's case would explain why R failed to follow the Probationary Procedure at all, of course, including no R's judgment on A's irredeemably incapable at the termination and during the proceedings at the ET.  This would be the basis that the ET's decision and judgment was perverse regarding the termination under clause 20.7.3 of the Probationary Procedure.





R's ground "incapability" was not made in good faith





6.	R's ground "incapability" came from Prof. Waksman's false allegations, mainly in his three emails [ET2.14, ET2.13, D8].  The issue that R's ground "incapability" was not made in good faith is argued well in paras 23-25 of A's Skeleton.





R's termination on two other grounds in breach of condition of employment





7.	The ground of termination accepted by the ET for debate at the rehearing was the complaint that A made to employer on the academic malpractices occurred in November and December 2002.  Such ground was supported by those R's emails of January 2003 that R released on 28 August 2003.





8.	Because the complained malpractices were real and A made such complaint in good faith [paras 27 & 28 of A's Skeleton], R's termination on such ground was in breach of condition of employment at Birkbeck in accordance with the Public Interest Disclosure Policy of the college [para 29 of A's Skeleton].





9.	R's termination on the potential ground of A's legal action against R-involved harassment at A's flat was contrary to another college's policy "Harassment", so amounting to breach of another condition of employment at Birkbeck [paras 30 & 31 of A's Skeleton].





Therefore, R did not have any contractual entitlement for termination at all





A was entitled for full compensation





ET's costs order against A should be put aside
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