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	INTRODUCTION





1.	The Appellant's case belongs to one of the excluded classes under the Employment Rights Act 1996 [ERA 1996].





2.	His only remedy will be to use in contract for wrongful dismissal.  This is a Common Law action for breach of contract which generally concerns an issue about the way in which an employer terminated a contract, rather than why he terminated it.





3.	At Common law, the Respondent is not required to give any reason for dismissal.





4.	However an aggrieved employee may bring an action for wrongful dismissal.  The employer may then plead the reason for the dismissal, and if justified, has a complete defence.





	BREACH OF CONTRACT





5.	The two elements of the breach of contract committed by the Respondent in a wrongful dismissal would be:





Termination of the contract of employment without due notice - that is with no notice or less notice than that to which the Appellant is entitled;


In circumstances where this lack of notice is not justified by the Appellants repudiation of the contract.





6.	Payment in lieu of notice will normally deprive the employee of a remedy.





7.	The Appellant was engaged under a contract of employment, terminable on one month's notice, which he was subject to the satisfactory completion of a probationary period.





8.	The length of the probationary period in accordance to article 20.7.3 reads as follows:





The probationary period will normally be for six months and this will be specified in the contract of employment.





	PRECISE ISSUES OF FACT AND LAW





9.	The Appellant was dismissed as from 07 February 2003, due to the poor standard of his work.  He was paid in lieu of notice; in addition he was paid an additional £1,000.00 in order to assist with his travel and relocation costs.





10.	The Appellant received all outstanding payment for the periods up to 7 March 2003 that was contractually owned to him.





11.	The Appellant received payment in lieu of notice to which he was entitled.  The payment was made in accordance to the period of notice stated in his contract of employment and written statement of terms of conditions of employment issued under section 1.  Employment Rights Act 1996 [ERA 1996].





12.	The statutory minimum for notice pay is defined in Section 86 Employment Rights Act 1996 [ERA 1996].





One week for employees who have worked for the employer for between one month and two years.


One week per year of service, up to a maximum of 12 weeks, for the employees who have worked for the employer for more than two years.





13.	The statement of particulars of employment states that;





The college may terminate the appointment at any time in the event of misconduct or incapacity.





14.	Therefore Respondent may content that during the first 3 months of the Appellants employment, the Appellant had repudiated (committed a fundamental breach of contract) and therefore justification for dismissal exists even if too little, or no notice had been given.





15.	The breach committed by the Appellant was that he was considered "irredeemably incapable," due to his consistent uncooperative conduct and the Respondent was entitled to dismiss the Appellant based on the principle as emphasised in case law authority Pepper v Webb [1969] 2 AII ER 216.





16.	During the course of his initial six months probationary period the Appellants Line Manager Professor Gabriel Waksman, and the Head of School, Professor David Moss, held a number of meetings with the Appellant.





17.	The Appellant was wanted that his performance was not satisfactory and he was given the opportunity to improve.





18.	Due to the Appellants failure to act in an appropriate manner and the continuation of mistakes in his experiments, it was decided that a months notice of termination of his employment should be given in accordance to section 20.7.3 of the staff handbook.





19.	If Appellant was dismissed with no notice or too little notice; and had not previously repudiated his contract of employment, he would be entitled to contractual damages equivalent to the net wages and benefit during his due notice period.





20.	The decision of the Employment Tribunal was based on the fact that under the provisions of the terms & conditions of the probationary period, the Respondent could terminate the Appellants employment at the mid point period in accordance to section 20.7.3 of the staff handbook which states as follows;





21.	If, during the period, probationers fail to make a discernible improvement in performance within the given timescale, or if they are judged to be irredeemably incapable, they may be dismissed at this stage.  A month's notice of the termination of contract will be given.





22.	Section 34.5.3 of the staff handbook states as follows;





Staff an probation may be subject to a lesser period of notice than mentioned in 34.5.1.  Please refer to Probation Procedures.





23.	The Appellant would have been entitled to 3 months notice if he had successfully completed his 6 months probationary period.  This he clearly did not do.








	SUMMARY





24.	The Respondent has acted appropriately and in accordance to the procedures emphasised in the staff handbook section 20.7.





25.	The Appellant has received payment in lieu of notice, and the Respondent may also content that the Appellant has repudiated the contract of employment so as to justify summary dismissal.





26.	Within the mid point probationary section 20.7.3 the reference to "irredeemably incapable," is contractual terminology that may be relied upon by the Respondent if consideration of dismissal is necessary.





27.	This would not amount to a damage of the Appellants reputation as it was evident during the course of proceedings in the Employment Tribunal that the Appellant has repudiated his contract of employment.





28.	If the Appellant had not repudiated his contract of employment then he would only be entitled to contractual damages within the specified notice period.
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