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Background





1.	A was employed by R as a postdoctoral research assistant with a five-year contract of employment [B1] starting from 6 November 2002 and subject to successful completion of a six-month probation period.  A's contract was terminated after three months plus one day on 7 February 2003 by R with a 4-weeks notice [ET.6, E4] during his probation period.





2.	A filed an Originating Application for breach of contract complaint [A44] at the Employment Tribunal (ET) on 24 April 2003 and made six claims [ET1.2] before a tribunal at the Full Hearing on 2 October 2003.  The tribunal decided on the Full Hearing as stated in the Decision and its Reasons promulgated on 10 October 2003 [ET1]:-


(1)	"the applicant's claims of breach of contract fail."


(2)	"the applicant is ordered to pay the Respondent's costs."





3.	A filed the Notice of Appeal at the Employment Appeal Tribunal (EAT) first on 22 October 2003 against the decisions of the ET.  Burton J of the EAT considered A's appeal at a Rule 3(10) hearing on 19 May 2004, and he found an error of law in the ET’s decision:





"Employment Tribunal apparently assumed ... that Respondents entitled to terminate employment on grounds of irredeemable incapability pursuant to a clause [20.7.3] entitling them to do so" but "without giving reasons" for such assumption [Judgment promulgated on 9 June 2004]





	Under such situation, Burton J ordered the ET to provide the reasons [A43].





4.	Thus, the ET made Further Reasons [ET2] and sent it to the parties on 19 July 2004.  In the Further Reasons, the ET defended its decisions by making two following new conclusions in order to justify that R had right to terminate A's probationary period but without any solid support:-


(1)	"Dr. Yuan was irredeemably incapable" [ET2.9];


(2)	"Dr. Yuan had been judged irredeemably incapable by the Respondent" [ET2.17].





5.	On another Rule 3(10) Hearing, Burton J rejected the ET’s Further Reasons by allowing A’s appeal [A41.1].  On the following Preliminary Hearing of the EAT on 24 November 2004, the tribunal allowed the grounds as argued by A’s Advocate Mr Coghlin at the hearing [A30.3 & A32-40] that the Tribunal erred in law including:





(1)	in taking the R’s view that A was irredeemably incapable as being decisive, and in failing to consider for itself whether that view was either correct or reasonable [ET2.8 and 17];


(2)	in that it failed to give adequate reasons;


(3)	in holding that A cannot claim in respect of his entire 5 year fixed term contract [ET1.16];


(4)	in holding that it lacked jurisdiction to hear a claim in respect of the loss of the work permit [ET1.17];


(5)	in holding that A cannot claim in respect of loss of opportunity to publish research, and damage to his job prospects [ET1.11 and 18]; and/or


(6)	in making a costs order against A [ET1.21-27].





6.	On a Full Hearing on 8 April 2005, HHJ Serota QC -chaired tribunal remitted the matter to ET for a rehearing [A29].  A different tribunal hold a rehearing at the ET on 15 July 2005 with a Judgment and its Reasons released to the parties on 26 July 2005 [ET3].  The ET decided, in accordance with the Judgment, that “The respondent was entitled to” terminate A’s contract of employment [ET3.19] and without any thing wrong with the notice that R used for the termination [ET3.20].





7.	A filed a Notice of Appeal at the EAT on 5 August 2005 [A19] against the ET’s Judgment and its Reasons [ET3].  Rimer J heard A’s appeal application at a Rule 3(10) Hearing on 23 November 2005 with Mr. Andrew Burns representing A, and finally allowed A’s appeal on the ground that the tribunal of the ET was perverse in determining that R was entitled to terminate A’s contract of employment in accordance with clause 20.7.3 of the Probationary Procedure of Birkbeck College, i.e. A was irredeemably incapable [A1.1 & ET3.18].





8.	In the judgment promulgated on 19 December 2005, Rimer J stated: “there is at least a good arguable point” [A15.16], “there are in fact good arguable grounds for this appeal, witch ought therefore to be allowed to go forward” [A6.1], and, of course, the one that will be dealt with at the Full Hearing would be the best one “as Mr Burns urged upon me” [A12.16].  This best point has been argued for us excellently by both Rimer J in his judgment [A3-14] and Mr Burns in his amended Notice of Appeal [A15-16].








ET’s rehearing tribunal was perverse --- R did not have its entitlement to terminate A’s employment in accordance with clause 20.7.3





9.	The appeal on the ground whether R was entitled to terminate A’s employment in accordance with clause 20.7.3 is a perversity appeal, which relies on perversity of the ET’s decisions.  The Court of Appeal sets out the principles of perversity appeal in Yeboah v Crofton [2002] IRLR 634.  Different from normal appeal on the basis of error of law, the ground of perversity appeal relies on factual points.





10.	There is a term in A’s contract of employment: “the offer is subject to satisfactory completion of six months probationary period” [B1].  Clause 20.7.3 of the Probationary Procedure in the college’s Handbook set out the requirements for the termination of a probationer during his probation period, as A’s case, is: “If, during this period, the probationer has failed to make a discernible improvement in performance within the given time-scale or if they are judged to be irredeemably incapable, they may be dismissed at this stage.  A month’s notice of the termination of the contract will be given” [B7].





11.	The ET’s judgment and its Reasons in para 18, similar to the Further Reasons made by previous ET’s tribunal on 19 July 2004, states: “The letter of dismissal says in terms, although not specifically, that the reason for dismissal is claimant’s irredeemable incapability.  This is set out in particular in paragraph (7).  …, the professor’s conclusion must have been that the claimant could not improve, i.e. that the claimant was irredeemably incapable” [ET3.18].





12.	Rimer J in his judgment criticised such expression of the ET’s Judgment: “The opening lines of paragraph 18 are singularly ill-expressed since the letter of 7 February 2003 did not say ‘in terms’ that the dismissal was on the ground of irredeemable incapability” [A11.13], and “in paragraph 18 the Tribunal were reflecting that fact that there was no direct evidence either from Professor Waksman or from anyone else that the Professor had, before writing the letter of 7 February 2003, adjudged Dr. Yuan to be irredeemably incapable” [A12.15].





13.	As also pointed out by Mr. Andrew Burns in his amended Notice of Appeal: “That letter contained no assertion or evidence that he judged that the Appellant was ‘irredeemably incapable’” [15.1d].  In fact, seven of eight allegations given in the dismissal notice letter were false, as described in A’s Witness Statement used at the ET’s full hearing on 2 October 2003, and only one regarding attendance of the lab meeting was correct but from the later attendance record A improved it any way, which were not challenged by R and its witness during the cross-examination at that hearing.





14.	Following the termination notice letter, R provided another clear evidence of the matter: ET3 form for breach of contract that was filed at the ET on 21 May 2003.  It stated: “the Respondent concluded that the Applicant was incapable of carrying out the duties of the post for which he had been employed” [A50], which clearly would not match the requirement set out in clause 20.7.3, i.e. “judged to be irredeemably incapable”, and so as Mr Burns indicated in his amended Notice of Appeal, “Indeed this was no part of the Respondent’s case as set out in its Notice of Appearance” [A15.1d].





15.	At the ET’s Full Hearing on 2 October 2003, R’s witness Ms Groark presented her 2-pages statement [C1] without any specific and detailed evidence referring the reason for the termination to those provided in the termination notice letter [ET1.6].  During the following cross-examination, A challenged the Witness Statement from R’s witness by asking six questions [C3].  The third question was “What is the evidence for irredeemable incapability of my work performance?”  But R failed to answer the question directly rather referring it back to the Witness Statement and the termination notice letter.





16.	At ET’s rehearing on 15 July 2005, R relied on Professor Waksman’s statement prepared for the hearing.  This statement provided no any new and detailed information of the termination, as Rimer J in his judgment pointed out: “It is a striking document because nowhere does it say that Professor Waksman had concluded that Dr Yuan was irredeemably incapable within the sense of clause 20.7.3, although the document does set out other criticisms of Dr Yuan.” [A10.10].





17.	Therefore, Rimer J concluded in his judgment that the facts reviewed by the tribunal in its judgment “is apparently a fairly superficial summary of those facts”, “it may be that the facts [from the Respondent] before them were presented only in a fairly superficial way” [A10.12] and so “Absent evidence on the point, there is no warrant for any inference that Professor Waksman was tying his dismissal letter to the conditions of clause 20.7.3” [A12.16].  Thus, the required irredeemable incapability for the termination “can only have been given on the basis that one or other of the preconditions of the exercise of clause 20.7.3 had arisen or, as the tribunal might have put it, that it ‘must have’ been so given.  Reasoning of that sort would, however, be unsafe and unsound” [A12.16].





18.	As the result, Rimer J further expressed in his judgment: “The substance of this case was that there was no rational basis upon which he could be judged irredeemably incapable and so that his dismissal could not be justified” (A8.6) and, as such, “it was not so entitled” [A11.13] to terminate A’s contract of employment in accordance with clause 20.7.3.





19.	Therefore, the tribunal during its finding facts did not complied with the well-known principles set out in Meek v City of Birmingham District Council [1987] IRLR 250 CA at 251 (paragraph 8) per Bingham LJ, and Tran v Greenwich Vietnam Community [2002] IRLR 735 CA at 739 (paragraph 17) per Sedley LJ, and lacked "a proper appreciation of the evidence” as the Court of Appeal expects.  It is not so surprise that this tribunal could become perverse during its finding facts and making its decision.








R was not entitled to terminate A’s employment on all other grounds





A’s work performance should have been judged in good faith





20.	Not only R did not have any evidence that A was irredeemably incapable, not only R failed to make its judgment on this point pursuant to 20.7.3 during A’s probation period, R failed to follow the Probationary Procedure at all, such as the termination using “incapability” [A50] rather than “irredeemable incapability” as its ground, using “4-weeks notice” [ET1.6, E4] rather than “a month notice” [B7], failure to consult the Dean,…etc.  The reason for such situation was reflected precisely by R’s legal case set out in its ET3 form [A50].  Frankly, R did not deal with the termination as that during A’s probation period but dealt with it as that during his normal contractual period, which requires a contractual reason of “incapability” [B3] and a termination notice of “4 weeks” [B3].  R allowed the contractual term “[A’s post] is tenable under the terms of a fixed-term contract for a period of up [to] five years commencing from a date to be mutually agreed” [B1] to function when the termination occurred with one such agreed date at the beginning of his post and the probation period even without a satisfactory completion of his probation period yet.





21.	Of course, R‘s termination amounted to breach of A’s contract of employment, in terms of clause 20.7.3.  The connected essential question is whether it would be valid if R terminated A’s contract during his 5-year contractual period as R did actually.  Or, in another way to say, if at the end of A’s probation period, whether R could lawfully terminate A’s contract as it did in accordance with clause 20.8.3, “probationers are judged not to have passed the probationary period” [B7]?





22.	The official ground of R’s termination was that A was judged as “incapability” as indicated clearly in its ET3 form [A50].  If it was correct and valid, R would be entitled for the termination at the end of A’s probation period.  However, similar to the judgment regarding A’s irredeemable incapability, “any such judgment…would also have to be made in good faith” as stated in Rimer J’s judgment [A11.13].  The problem is that R’s judgment on A’s “incapability” was not made in good faith.





23.	It needs clear that incapability to do a job differs from making one or more mistakes.  Everyone will make mistakes, so do the great people.  It is allowed by the Probationary Procedure for probationers to make mistakes, as described in clause 20.4.4: "Mistakes will probably be made during the probation period; this is to be expected and line managers should allow for this."  Not only does R not have any solid evidence for A's incapability to do his job at Birkbeck, the only solid evidence it has for A's mistake is that alleged in Item 2 of the termination letter: "(2) You have failed to appear in one lab meeting and were late in another one."  Even regarding such mistake, A did improve any way according to the later attendance records of the lab meeting.





24.	The judgment of A’s incapability by R came from the false allegations the Professor Waksman made regarding A’s work performance at Birkbeck.  After A informed Professor Waksman of the bacterial cultural incidences in early December 2002, he instructed A to make tests in order to find the source of the incidence.  A followed his instruction and reported him the results of the tests, and Professor Waksman expressed his understanding of the involved malpractice in his letter to A dated 17 December 2002: “It is rarely other people's fault and when it is, then it is often a benign oversight or a problem in the lab policy that can be easily rectified: it is almost never a deliberate attempt at sabotaging” [ET2.11].  However, when the Head of School expressed his unhappiness about A’s complaint report to the school regarding the malpractices, Professor Waksman changed his attitude toward the matter.  He used the results of that questionable tests to allege that the bacterial cultural incidences came from A’s own experimental failures in his email to Ms Groark dated 7 January 2003 [ET2.14] but without any solid scientific ground.





25.	Another email of Professor Waksman’s to Ms Groark also dated 7 January 2003 complained about A’s work progress [ET2.13], similar to some of his allegations on A’s work performance at Birkbeck in the termination notice letter [ET1.6], such as “You have made little progress in your work” in (1), “project development has been very slow” in (4) and “progress has been slow” in (6).  The A’s actual work progress was explained in detail in his Witness Statement used at the ET’s full hearing on 2 October 2003.  During the first two months of his work at Birkbeck with two research projects with VirE1/VirE2 protein complex and human p300 protein respectively.  He not only managed to settle down in the lab and in London, tried to complete the paper work for the projects under the Health and Safety regulation, successfully making long-term storage clone of VirE1/VirE2 proteins and completion of protein expression assays in both small and large scales, but also started preparation of the protein complex purification that would not be able to start until after the holiday season.  All these and other work records of A’s were contrary to Professor Waksman’s allegation.





26.	On the same day when Professor Waksman made decision to terminate on 27 January 2003, he made another complaint in his email to Ms Groark [D8] about A’s modifying and optimizing the protein purification protocol that was made by a previous postdoctoral worker in his lab.  The original protocol [D9] indicated “VirE1/E2 has been purified for crystallization purposes using the protocol outlined below but has thus far failed to yield useful crystals using standard crystallization screening approaches.”  By using A’s modified protocol, the protein complex was purified out with more than 90% purity after initial round, from which promising crystals were produced in only a week.  A showed such results on 5 February 2003 to many of his colleagues and Professor Waksman.





Real reasons for the termination





--- A’s complaint on academic malpractice





27.	According to those official records of the termination process, mainly those emails in January 2003 [ET2.14, D7, ET2.15], released by R at the ET’s preliminary hearing on 28 August 2003, the initiation of the termination process and the final decision to terminate came directly from A’s complaint to the school on academic malpractices against A’s cultural experiments [D4].  Such major reason for the termination was summarized in paragraph (7) of R’s termination notice letter on 7 February 2003 [ET1.6] though it did not weigh it with other points of the allegations, and described as a major problem of A during his employment at Birkbeck in Professor Waksman’s statement used for the rehearing on 15 July 2005 [C5].





28.	Such complained malpractices were real that were supported by A’s observation and confirmation of the problems [D4], A’s tests on the problems including that instructed by Professor Waksman [D4], A’s further detailed observation of the malpractice on 7 and 8 December 2002 [D6], Professor Waksman’s understanding of such malpractice as expressed in his letter dated 17 December 2002 [ET2.11].  The person who engineered the malpractices came from the enamouring lab, whose supervisor was a junior faculty member whose mentor was the Head of the School.





29.	A made such complaint to the school in good faith that was evidenced by his written report [D4].  A’s complaint report came from his experimental tests and their results, which could be further confirmed by the ordering record of the same antibiotics for the second time in the school.  The results of all tests supported one single conclusion that A’s cultural medium changed from normal to toxic during the incidences.  Although A did not see directly how those malpractices were done, the results of his experimental tests would suggest reasonably what he had observed during the incidences.  The further detailed observation of another malpractice occurred on 7 and 8 December 2002 [D6] allowed him to reasonably believe that his cultural medium had been tempered indeed.  Besides, A’s complaint directly to the employer did not point the problems to any individual.





30.	On the other hand, R allowed such academic malpractices occurring in the scientific lab surprisingly.  Such situation further encouraged some other to do the similar against A’s protein purification experiments.  But at the same time R repressed A’s making complaint and even punished A by terminating his contract of employment officially by using such as the major reason.  Such actions from R violated the Public Interest Disclosure Policy of the college “If an individual makes an allegation in good faith, …, no action will be taken against that individual” [B10] so amounting to breach of a condition of employment at Birkbeck.





--- A’s dealing with his flat problem





31.	The first problem A encountered in London did not occur at his work but at his first rented flat in London.  Such problems at A’s flat that were made by some school official and staff in assistance from the flat letting company were unlawful harassments in accordance with the Protection from Eviction Act 1977, such as gaining entry into A’s flat while A was at work in the school and damaging the washing machine in the flat, cutting off heating in cold days and stealing A’s keys for his file cabinet, computer, suitcases, etc.  A excised his civil right and asked for legal help to fight against such harassments.  Professor Waksman threatened A with dismissal in early January 2003 toward A’s action against the harassments.  From the parallel developments of both A’s action in relation to the flat problems and the termination process acted by Professor Waksman, as recorded by time, it is not very difficult to understand that A’s actions to deal with the flat case contributed into the reason for the termination of his employment at Birkbeck though such reason might not be able to write down in any document.  





32.	Those unlawful harassments at A’s flat were made by those school official and staff, who at meantime also made pressure to Professor Waksman in order to find another way against A.  Professor Waksman finally surrendered himself to the evil pressure, pleased their will and turned against A by the threatening with dismissal toward A’s actions against those harassments occurred at his flat, by making those false allegations against A’s work performance.  Such actions both in relation to that A’s flat and A’s employment at Birkbeck by those school official and staff and later by Professor Waksman were criminal offence and/or contrary to the college’s policy “Harassment: a code of practice for staff and students” [page 57 in Handbook], so amounting to breach of another condition of employment at Birkbeck.  The termination of A’s employment by R with A’s actions against such harassments as one of the major grounds was abuse of power and, if not considered as a scandal, must be the most unbelievable one in academic field as A has ever seen or heard before.





33.	In summary, the grounds from which the termination came and/or that R used for the termination officially would not give R the entitlement for the termination in accordance with clauses 20.7.3 (during the probation period) and 20.8.3 (at the end of the period) of the Probationary Procedure [B7] as well as the other contractual reasons for termination set out in the Statement of Particulars “incapacity” [B3] and in clause 56.1 for fixed term contract “incapability” [B8].  The termination with above either ground, no matter officially recorded or not, is prohibited by the college’s relevant policies.  Therefore the termination amounted to breach of contract as A claims in this legal case.








Notice issue





34.	After the entitlement issues are resolved correctly, it would be easy to determine the other issues of this breach of contract case including the notice issue.  Through clearly arguing the perversity issues as cited above, Rimer J easily concluded regarding the notice issue in his judgment “if the notice given on 7 February was invalidly given, that amounted to a repudiation of his contract which would have entitled him at least to compensation in respect of four months: namely, the three months of his remaining probationary period plus the one month’s notice that could have been given at the end of it” [A9.9].





35.	What Rimer J tries to say here is that the compensation of four months due to R’s repudiatory breach of A’s contract of employment regarding clause 20.7.3 would not be maximum.  The other possible compensation would be determined by other factors, though he did not point it out further, but Mr Coghlin argued some of them at previous preliminary hearing at the EAT [A32-40] that have been accepted by that preliminary hearing tribunal and allowed to be amended into the Notice of Appeal [A30.3].  After such amended Notice of Appeal was served on R in early 2005, R did not make any Answer to resist A’s appeal, therefore suggesting that A’s breach of contract claims is an overwhelming case.  “After some protracted proceedings, including a unsatisfactory reference back to the employment tribunal,” as pointed out by Rimer J in his judgment [A9.8], it is time now to get the relevant matters back and put them right in order to end this employment case.





36.	One of these other factors is, as discussed above already, whether R could terminate A’s employment at the end of his probation period.  If it could not, of course, other compensation would be open to consider, such as his normal contractual period, which was the actual period where R dealt with the termination of A’s employment.  In this case, such additional compensation is subject to the statutory cap of £25,000 as well as mitigation factor.





37.	A is not only entitled, but also reasonably, to have additional compensation.  It has been almost three years (35 months plus 13 days) from the termination to this hearing.  During this period A loses payment totalled to £82,706.  Besides, A’s current debt is reaching or over £5000.  A has become homeless for several months due to his financial situation.





38.	Besides the financial losses, the most important matter would be that the termination wasted his at least three years time for his training, his research and his career.  Otherwise, A might have finished or might have been close to finish his postdoctoral training as initially estimated with Professor Waksman (that was 2-3 years).  Not only has he lost his opportunity to publish and make achievements for his career, but also the termination damaged his academic reputation and his academic career severely if it has not destroyed his career yet.  Further, R’s termination of A’s employment and/or R-led campaigns against A’s conducting his employment cases have added more detriments to A, and have encouraged others to make more discrimination against A in many other aspects of his life.





39.	Birkbeck College is an educational institution different from many other industrial organisations, such kind of termination should not have occurred at all under a normal college administration.  After it had been done, the college administration should have been able to resolve such severe problem when the Dean intervened and advised on the problem, when A made rebuttal to termination within the college pointing out all major grounds of the termination [E1-3], when CAB at Brent represented A to write a letter to R requesting an informal resolution of the case [E6-7], and when A filed complaints (not only one but three: breach of contract, race discrimination and unfair dismissal in relation to public interest disclosure) at the Employment Tribunals.  Unfortunately, R not only failed to respond those opportunities properly to resolve the case but also further launched campaigns in improper or even illegal ways to interfere A’s conducting his legal cases, which caused this case has prolonged for a much longer time than it should have been.





40.	Thank the Employment Appeal Tribunal for its effort to try to resolve this employment case.  It would be appropriate for the EAT to make alternative decisions in order to end this employment case.  This would be another chance for the Birkbeck administration and those officials responsible for the termination to correct the mistakes in relation to the termination in legal, educationally professional and moral points of view.  A would demand to the college administration for an apology to A regarding its unlawful termination of A’s employment and allow A to finish his postdoctoral training in crystallography.





