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Nature of the case and Service request





1.	This employment case is a breach of contract complaint against Birkbeck College for its termination of my 5-year contract of employment on 7 February 2003 at the mid-point of my six months probation period but without its contractual entitlement to do so at all.  It was originally filed at the Employment Tribunal (ET) on 24 April 2003 and is currently appealed to the Employment Appeal Tribunal (EAT) from the ET's Judgment and its Reasons that was made under its unjust and inequitable principle at the rehearing on 15 July 2005 pursuant to the previous EAT's order of its Full Hearing on 8 April 2005.





2.	The central matter of this breach of contract case and this appeal is whether R had its contractual entitlement for the termination.  My case is that R did not have any contractual entitlement for the termination during the probationary period according to clause 20.7.3 as well as any other proposed periods, such as at the end of the probation period according to clause 20.8.3 and during normal contractual period according to clause 56.1 for the ground and Statement of Particulars for the notice.  At mean time the grounds that R used for the termination officially or silently are prohibited by Birkbeck College's policies and the relevant law.  Thus, such termination amounted to breach of specific terms regarding the termination in the contract and also breach of general conditions of employment at Birkbeck.





3.	Rimer J of the EAT alone heard my appeal application at a Rule 3(10) hearing and ordered to allow the appeal for the full hearing under a tribunal with a perversity ground, i.e. the ET's decision at the rehearing that the college had entitlement for the termination was perverse in accordance with clause 20.7.3 of the Probationary Procedure.  However, Rimer J's judgment promulgated on 19 December 2005 indicated that the issues valid to this case may not limit to the entitlement issue under clause 20.7.3.





4.	I ask you for help to represent me and conduct at the forthcoming full hearing before the tribunal on 20 January 2006 at EAT for my appeal.  I would like you to argue the issues listed in my Skeleton with the entitlement issues as the core and by using Rimer J's Judgment as guidance.  Also, it is important to try to persuade the tribunal to end this employment case immediately but not remit it back to the ET.  At the end, it is necessary to ask the tribunal to put aside the costs order against me the ET made on 2 October 2003.








My interest to this appeal





5.	To restore my academic career, specifically to finish my postdoctoral training in crystallography.





6.	To restore my normal living situation by ending my homeless status.





7.	To recover a small part of my financial losses and to pay for the debt.








Interest of justice to have this appeal and this case succeeded





8.	The termination of my employment by Birkbeck College without its contractual entitlement to do so amounting to breach of my contract of employment.





9.	According to the college's official documental records the termination came from my complaint to the employer in good faith about the academic malpractice against my research at the college, therefore amounting to breach of a condition of employment at the college in accordance with its Public Interest Disclosure Policy as well as violating the law under Public Interest Disclosure Act 1998.





10.	On the basis of my experience and reasonable understanding, the termination of my employment by Birkbeck also came from my excising my civil right to fight against unlawful harassments that some school official and staff under assistance from the flat letting company made at my first rented flat in London, which amounted to breach of another condition of employment at the college in accordance with another college's regulation, "Harassment: code of practice for staff and students".








Factual background





My Contract of Employment





11.	My contract of employment, as defined in the appointment letter from Birkbeck Personnel Manager Ms A. Groark dated 29 August 2002 and agreed by me on 5 September 2002, offered "a temporary [but full-time] appointment to the Research Staff of the college as a Postdoctoral Research Assistant in the School of Crystallography."  It contains:-





(1)	The Appointment Letter [B1-2]


(2)	The Statement of Particulars applicable to temporary full-time members of the Research Staff at Birkbeck [B3-4];


(3)	Birkbeck Handbook (2001), those conditions applying to Research Staff.





12.	The contract, as stated in the appointment letter, requires a probation period at the first six months as stated: "this offer of appointment is subject to the satisfactory completion of a six months' probationary period."





13.	The contract contains another specific term, as stated in the appointment letter, "it is tenable under the terms of a fixed term contract for a period of up 5 years commencing from a date to be mutually agreed."  Under the help by a personnel staff of the college, Professor Waksman and I did agree such date as 1 November 2002 [B11].  Due to the delay of my visa, my post started officially on 6 November 2002 actually.  However, there are controversial interpretations on this term.





(1)	According to Ms. Groark acting for Birkbeck College, who bound the contract, terminated my contract during my probation period but dealt it as that during my normal contractual period (e.g. using incapability as ground, with a 4-week notice, allowing me to have an appeal, and without informing the Dean ...).  Under such situation, it would be interpreted that both the probation period and the 5-year contractual period were running together during the first six months of my employment starting from 6 November 2002.  I think, if the employer who made the contract wants to be that way and the employee does not have an argument with it, it probably should be in that way.





(2)	According to Rimer J's Judgment, "the five year term would run from a date 'to be mutually agreed' and ... he was being appointed 'for a probationary period of six months' in the first instance" [A6.2].  Such statement can be interpreted, in one way, that, although my 5-year contractual period would start from 6 November 2002, it kept silent during my probation period of the first six months.  Such interpretation is on the basis of common sense.  However, on the other hand, such statement of Rimer J may also support the college's view as described in above paragraph.





Terms and Conditions of My Contract regarding Termination





14.	During my probation period, termination must follow the relevant terms in the Probationary Procedure:-





(1)	During the first three months, the termination must comply with clause 20.8.4b: "Probationer should not be dismissed within the first three months of the probationary period except for gross misconduct."





(2)	During the second three months, the termination must fulfill the clauses in 20.7 of the Probationary Procedure:-





(a)	Before the termination, clauses 20.7.1 and 20.7.2 must be followed:





"20.7.1	if the mid-point report [submitted by the Dean of Faculty (as defined in clause 20.6.3)] indicates that progress has not been entirely satisfactory, the probationer should be given full details of the specific areas which need to be improved, with an indication of how his improvement is to be activated.  Timescales for improvement should be discussed and agreed with the probationer and confirmed in writing."


"20.7.2	Subsequent progress meetings should be held frequently.  A brief record should be kept of improvements made or of failures to achieve set goals.  The probationer should be made aware that such a record is being kept."





(b)	The time when the termination occurs, clause 20.7.3 must be followed:





"20.7.3	If, during this period, probationers fail to make a discernible improvement in performance within the given timescale, or if they are judged to be irredeemably incapable, they may be dismissed at this stage.  A month's notice of the termination of contract will be given."





(3)	At the end of the probation period, clause 20.8.3 must be followed:





"20.8.3	Unsuccessful


a)	If, after careful monitoring and guidance, probationers are judged not to have passed the probationary period, the line manager or Dean of Faculty should seek for advice on the procedure from the Personnel Officer who will also interview the probationer.


b)	Probationers who do not pass their probation at this stage will be given a month's notice of the termination of contract."





15.	During my 5-year contractual period, as the college did the termination of my employment, the termination must follow the relevant terms in the Statement of Particulars: "The appointment will end on the date specified under the grant or award unless previously terminated in accordance with the notice provision, which is 4 weeks, or summarily should gross misconduct occur" [B3].  However, such term for termination must perform under a condition set up in clause 56.1 [B8]:





"56.1	Staff appointed on fixed term contracts shall not have their contracts terminated before the period specified except in the case of redundancy, incapability or misconduct."





16.	At any time during my employment at Birkbeck College, in relation to my termination case, two other conditions of employment under Public Interest Disclosure Policy (Appendix 17) [B9-10] and Harassment: a code of practice for staff and students (Appendix 3) of the Birkbeck Handbook.





(1)	Under Public Interest Disclosure Policy of the college





"If an individual makes an allegation in good faith, which is not confirmed by subsequent investigation, no action will be taken against that individual" [B10].





(2)	Under Harassment policy of the college:





"Birkbeck committed to a working and learning environment that is free from any form of harassment."


"Any act of harassment will be regarded by Birkbeck as being particularly serious if it is accompanied by one or both of the following conditions:


b)	Explicit or implicit threats of penalties for non-compliance that are a misuse of a position of authority or trust (e.g. refusal to provide appropriate support/advice or resources)."





Official and Accepted Ground of Termination of My Employment at Birkbeck


	--- My Complaint on Academic Malpractice





17.	My contract of employment at Birkbeck was terminated on 7 February 2003 after three months plus one day employment during my second three-month probation period with a 4-week notice as described "pay in lieu of the four weeks' notice" in the termination notice letter from Professor Waksman[ET1.6], "under the terms of your contract of employment the college is required to give your 4 weeks notice of the termination of your employment" in the termination confirmation letter from Ms Groark on 13 February 2003 [E4], and "the Respondent terminated the Applicant's employment with four weeks' payment in lieu of notice" in ET3 from [A50].





18.	The ground of the termination as summarized in ET3 form [A49-50]: "the Respondent concluded that the Applicant was incapable of carrying out the duties of the post for which he had been employed."  





19.	The actual reason for the termination as I have known:





(1)	In a meeting in early January 2003 Professor Waksman threatened me with dismissal regarding my action to fight against the harassment occurred at my first rented flat in London.  Although no any written record on this matter in relation to the termination, according to my experiences during that period, the parallel development between my actions against the harassment at the flat and the termination process acted by Professor Waksman and others, and the involvement of the college officials in making the harassments at my flat, such event must have been contributed into the termination.





(2)	Professor Waksman asked me to leave voluntarily on 22 January 2003 with its reason "you are in your probation period," and again on 27 January 2003.





(3)	On 7 February 2003 when the termination occurred, Professor Waksman gave me a termination notice letter listing eight allegations against me:





"My assessment of your three months probation period is the following:


(1)	You have made little progress in your work.


(2)	You have failed to appear in one lab meeting and were late in another one.


(3)	When it was your turn to present at the lab meeting, your presentation was not up to the standard expected of someone of your research, grade and experience.


(4)	You appeared not to have taken on board the technical advice of your supervisor; as a consequence, project development has been very slow.


(5)	You failed to communicate with your supervisor in an appropriate and respectful fashion.


(6)	Because you failed to communicate in a satisfactory manner with your colleagues and with your supervisor, your progress has been slow.


(7)	You have systematically suspected your colleagues to be the cause of your experimental failures.  Failure is human but your indecent attitude of suspecting everybody else but you for your own failures is unacceptable.


(8)	We received a complaint that you did not follow basic safety rules at UCL.


Regretfully for all the above reasons you are dismissed from your position with immediate effect with pay in lieu of the four weeks' notice."





	Based on the facts I have known, only item 2 was true but according to later attendance record of the meeting I did improve anyway.  All other seven items are false allegations and majority of them are directly related to work performance, from which the ground of my race discrimination complaint came.  The item 7 relates to the complaint I made to the employer about academic malpractice with a written report dated 3 January 2003 [D4-5].  





(4)	On 21 May 2003, the legal representative of the Birkbeck filed its ET3 form for my breach of contract complaint.  The form in para 2 of section 7 stated:





"During the first three months of his employment, the Respondent experienced various shortcomings in the Applicant's work performance and, after a number of meetings with the Applicant, the Respondent concluded that the Applicant was incapable of carrying out the duties of the post for which he had been employed."





(5)	On 28 August 2003 at the ET's preliminary hearing for my race discrimination complaint (filed on 14 July 2003), the college released its evidence in its emails regarding the termination in January 2003 explaining the reasons of the termination.  Some of these documents were selected and used in the ET's Further Reasons.





(a)	Professor Waksman sent my complaint report (to the school dated 3 January 2003) [D4] as attachment and falsely alleged my work progress in his two emails to Ms Groark on 7 January 2003 [ET2.14, ET2.13].  Professor Moss (Head of the School) described the complaints about the malpractice at work in his email of 8 January 2003 to Ms Groark.  In response in Ms Groark's email on 8 January 2003, she stated "the college appears to be making appropriate arrangements to keep Wuchao informed of our concerns" and if "the college finds itself in the position of considering termination of the appointment, the notice period would be one month" [D7].  This is the first known written evidence that Ms Groark suggested termination to Professor Waksman and the school, and that the termination process initiated mainly because I made that written complaint to the school.





(b)	There was an email from Professor Waksman to me dated 22 January 2003 to describe the reason why Professor Waksman asked me to leave voluntarily.  I discussed where this email came from in my previous amended Notice of Appeal dated 3 January 2005:





	"15(2)	The email of the 22 January, which I had not read until the 28 August in the Respondent's bundle, described (in its first paragraph) my presentation to the Respondent in a research meeting regarding one of my protein purification experiments.  The experimental result mentioned in the email, as I can recall, might be one of the initial observations from a problem with unusually significant loss of proteins in some of the purification experiments.  Normally, such loss could come from unbinding of the protein from the purification equipment.  I tested the pH because change of pH is a common factor for the unbinding.  However, the later repeated observations of such problem and my tests in order to uncover its cause allowed me to know that the problem was not unbinding but a type of unusual degradation and its cause was not pH change but a specific input into the purification system, which would be evidenced at least by relevant chromatograms and electrophoresis gel records in the laboratory."





	In the email Professor Waksman described: "I believe that many of your failures may be due to your own mistakes as I have already demonstrated [refer to R's tests of bacterial culture medium in early January]."  His conclusion lacked any scientific ground, even as he stated in the email: "You want me to investigate your failures in view of finding out somebody at Birkbeck who purposefully sabotage your experiment: I won't."  Also, his tests of the culture medium could not tell anything about what happened in those protein purification experiments.  I made a request to the college in 2003 to inspect my research chromatograms and electrophoresis gel records in the lab in order to clarify this issue but Professor Waksman never allowed me to do it.  He has never raised such issue in later proceedings any more, and also my amended Notice of Appeal of 3 January 2005 were served on R but it never made its Answer to it, either.





	The conclusion of this email was: "Your constant suspicion is poisoning the atmosphere in the lab: this cannot continue", which was also the reason why Professor Waksman asked me to leave voluntarily.  





(c)	On 22 January 2003, after Prof. Waksman asked me again to leave without explaining a clear reason and I refused, he falsely alleged my work performance again in his email to Ms Groark, and then wrote another email to Ms Groark on the same day: "I just had another conversation with Wuchao and he clearly refuses to look for the other options that I outlined in my previous email.  It is now my decision that Wuchao should be dismissed."  These two emails clearly showed that Prof. Waksman's final decision to dismiss came directly from my complaint on the malpractice at Birkbeck.





(c)	Other two emails from Dr. Okorokov to me on 7 January 2003 and from a UCL safety officer on 14 January 2003 were used by the college to allege my responsibility on an event (my culture flask was destroyed unexpectedly) occurred in a cell culture facility in UCL, which supported last allegation in the termination notice letter.





	I am not sure about the role of Dr. Okorokov.  He was a postdoctoral worker at Birkbeck but he told me that he took in charge of the cell culture facility at UCL.  He also told me that the facility there was not in usable condition because it had been flooded.  However, when I got there and found that it was in good condition and someone was using it.





	In my ET1 form I described the cause of the incidence as my mistake without following the possible rule to label the flask.  However, according to the email of 14 January 2003: the labeling rule was made after that event and the cause of the incidence was described as "Dr. Yuan was not on the Departmental list of authorized users".  After I knew this email, I made the following discussion in my Witness Statement used at the ET’s full hearing on 2 October 2003:





"15.	The allegation in Charge 8 that 'you did not follow basic safety rules at UCL' is misleading.  I need to use the insect cell culture facility in Department of Biochemistry and Molecular Biology at UCL to grow up a healthy cell line, without any genetic modification and any experiment involved, in order to prepare for my p300 project.  I discussed the issue with my supervisor and obtained his agreement first.  He is also a faculty member in the department.  I found from the department that it was Dr. Djordjevic and Professor Swann who I should ask for detailed procedure to access the facility.  My supervisor made an appointment for us to meet Dr. Djordjevic regarding my using the facility there.  I followed all the instructions from Dr. Djordjevic to register as an honorary research member of the department and obtained the UCL ID card, entry card and a key to the facility on 6 January 2003.  I also followed the instructions from Professor Swann to obtain cells from the department and advice on how to use the facility from a researcher using the facility.  I also asked my supervisor whether we should file a GM form at UCL in order to use the facility there.  He answered to me 'no' because I only needed prepare for the cell line at the facility at UCL and I would bring the prepared cells back Birkbeck to do experiments.  At that time I had filed the GM form for the p300 project and obtained an instruction to do such work from the safety officer Dr. Jim Pitts at Birkbeck.  No one had instructed me to do any other thing else in order to use the facility at UCL.  The nature of my work at UCL had no harm.  Both Dr. Djordjevic and Professor Swann as well as my supervisor should know what I was trying to do there.  It seemed that there was some misunderstanding around this issue rather than any one really did something severely wrong against the safety procedure.





Therefore, it was inappropriate for Prof. Waksman and the college to use this issue as one of the reasons to justify the termination.





(d)	The last released document was an email from Larry David of Oregon Health Sciences University (OHSU) in USA to Prof. Waksman dated 7 February 2003.  This email is irrelevant to the termination of my employment at Birkbeck and my breach of contract case.  I addressed issues in relation to this email in my amended Notice of Appeal at the EAT dated 3 January 2005:





“20	Another Respondent's document used by the Further Reasons regarding the contractual reason for the dismissal was the email from Dr. Larry David (in US) to the Respondent.


(1)	This email was irrelevant to the Respondent's reason for my dismissal because it was not about my work performance during my employment at Birkbeck College, and it would not be able to contribute into the reason for the dismissal logically according to the time when it was sent.  The email was sent from US west coast at 4:16 PM on 7 February 2003, i.e. 0:16 AM of London time on the next day, after the dismissal that occurred in afternoon on the 7 February.  Thus, it was inappropriate for the Employment Tribunal to use it in making their conclusion.


(2)	The email also lacked credibility.  The major information provided by the email regarding my previous job responsibility and relation with my supervisors as well as the Respondent's conclusion drawn from the email "the Appellant's engagement came to an end in the United States of America had similarities to the problems" at Birkbeck (paragraph 23 of Respondent's Answer, 10 December 2004) were contrary to the facts as I have known.


(a)	Simply, no dismissal that occurred at Birkbeck happened in any other place I have studied and worked previously including in Oregon or at Boston University.  There is a letter from my supervisor Professor Shipley at Boston University regarding my resignation of my job there before coming Birkbeck as one proof of this matter.


(b)	Both supervisors of mine in Oregon and at Boston University wrote reference letters for my job application to the Respondent.  The Respondent described the reference letters as "satisfactory" in my contract of employment (appointment letter).  The "satisfactory" means that the evaluations of my ability for the job I applied by my supervisors meet the Respondent's requirements for the job and, at meantime, must disagree with the content of the email and the Respondent's conclusion that the Respondent believe as the condition for dismissal.  In addition, my contract of employment prepared by the Respondent would be credible, and, in a common sense, those formal reference letters for a job application would be much more creditable than the personal email of information exchange.


(3)	In fact, this email was merely the result of the dismissal.  It would be one of the evidences to explain how my academic reputation was damaged by the unjust dismissal from the following reasons.  Larry and I had successful research collaboration at the institution.  He served as my referee for me to obtain the following job at Boston University.  I had never heard any thing from Larry before as described in the email.  The email came from the Respondent's talking with Larry after the dismissal.  In consistence with this, I have not been able to secure any job offer from dozens of applications after the dismissal though I had never met such difficulty in looking for a position in academic fields previously.  Using such email by the Employment Tribunal without the counter-evidence in making their conclusion must have caused my further damages from the dismissal.  These are the major reasons for me to pursue the legal case and this appeal.”





	After such amended Notice of Appeal was served on the college twice in January and April 2005 by the EAT, the college never made its Answer to it.  I formally asked the college to provide the reference letters from my supervisors at OHSU and BU but the college never responded my request.





After R released these email evidence on 28 August 2003, no more new evidence has been provided so far by R to A or during any subsequent proceedings at either ET or EAT.





20.	At the ET's Full Hearing on 2 October 2003, Ms Groark attended as the college's witness with a witness statement (2 pages and double lined) [C1-2].  During her presentation at the hearing she just simply read through her Witness Statement.





(1)	In her Witness Statement the reason for the termination was summarized in para 3: "The reason for the termination of employment was outlined in the letter dated 7 February 2003 to the Applicant from his line manager", and the allegations 7 and 8 regarding my complaint to the employer on the academic malpractice and some other's complaint on me in the health and safety issue were addressed specifically in paras 4 and 5.





(2)	During the following cross examination, I asked her six questions [C3].  In her answers, she referred evidence for eight allegations on the termination notice letter as well as for the charge of my irredeemable incapability to those documents R had released and used at the hearing; she did not make any clear answer on my questions 4 and 5 specifically regarding my complaint and the health/safety issue.





(3)	My Witness Statement of the hearing in para 15 specifically addressed the safety issue and clarified the questions from it.  There was no any further question or argument regarding the matter from either R or the tribunal.





21.	In Prof. Waksman’s statement that was prepared pursuant to the ET's order dated 9 June 2005 to provide "evidence of the Claimant's incompetence" for the rehearing at ET on 15 July 2005, he used the same reasons for the termination as Ms Groark did at the ET's full hearing on 2 October 2003 as well as an additional issue.  It was surprised that Prof. Waksman raised the safety issue again "Dr. Yuan repeatedly breached the safety rules in the department both at Birkbeck and at UCL, attempting to do experiments without prior authorization from the safety committees" and further raised another issue: “We learned at the time that he had been dismissed from Oregon Health Science Centre for misconduct and for accusing his colleagues of sabotage” [C6], which was another false allegation and had been addressed in para 20 of my previous amended Notice of Appeal.  However, at the rehearing, the tribunal did not deal with these two issues at all, and R did not raise them, either.  At ET's rehearing the tribunal dealt with the ground of the termination only regarding the written complaint I made to the employer dated 3 January 2003 [D4-5].  Please see my report regarding the rehearing and my original Notice of Appeal for details.





22.	Therefore, R's ground of the termination as it’s documented and used during the proceedings and as accepted by the ET at the rehearing was only one: the complaint I made at Birkbeck to the employer on the academic malpractice.





Background and Inside of My Complaint on Academic Malpractice





23.	R's ground of the termination regarding my complaint on malpractice mainly referred to the bacterial culture incidence of my protein expression experiments that occurred in late November and early December 2002 and recorded in the first half of my complaint report dated 3 January 2003 [D4].





24.	The nature of the experiment was to grow special bacterial clones containing protein-expression vectors in a cultural medium with specific or specific combination of antibiotics that selects certain expression vector-containing bacteria.  The bacterial culture technique itself is very simple: the medium powder is purchased, added with certain amount of water to became liquid culture medium, added with selection agent if growing a special bacterium (in my experiments used only one or two antibiotics), inoculated with the bacterium, and incubated in a culture shaker cell with constant temperature and shaking rate.  This is probably the simplest experiment in the lab, and a high school student can do well.





25.	There were two records of my observation of the bacterial culture incidence at Birkbeck.  One was recorded in the first half of my complaint report [D4], and the other one was described in one of my statements dated 17 December 2004 [D6].





(1)	According my first record [D4], I first observed that the bacterial culture was inhibited completely and unusually on 27 November 2002.  In order to confirmed the problem, I checked incubator (the temperature and the shaking rate were normal) and used a different and better bacterial colonies to inoculate the same cultural medium with the same antibiotics.  It was observed on the second day that this bacterial culture was inhibited completely again, so confirming the problem.  In order to find which other factor (the bacterium, the antibiotics, or the original medium) caused the inhibition, I grew new bacterial colonies of the bacterium used in my experiments and another different bacterium, ordered new antibiotics (that was my second time to order the same antibiotics within a month and the school should still have record of such orders), and made fresh cultural medium.  Tests of the bacterial culture were followed to compare between new and old conditions of each factors in the same procedure, each with a proper control, as recorded in my complaint report.  The results of the tests, as also described in the report, showed that the new and the old bacteria and antibiotics had no difference but the new medium supported growth and the old medium still inhibited growth.  Such results suggested that it was the old medium changed from normal to toxic and caused the inhibition of the culture incidence.





(2)	According to my statement of 17 December 2004, I observed the similar inhibition of bacterial culture again in the weekend of 7/8 December 2002 [D6.3]: 





	"3	Briefly, I inoculated bacteria into the medium on Saturday morning (7 December 2002) and saw that the bacteria grew up (the medium started to turn cloudy) in the evening before left the lab.  When I came back on late Sunday (8 December 2002), I found that the bacterial growth in that medium not only stopped but also the bacteria were dead (because the medium became clear again)."





	It was this observation plus the previous observation including the test that allowed me to reasonably believe that my bacterial culture experiments were tempered indeed.





(3)	In addition, after I reported these to Professor Waksman in a couple of weekly work meetings with him in early December 2002, he instructed me to make a test again with a different bacterium.  I followed his instruction and made another set of tests.  The results of the tests were consistent with those of my previous tests suggesting that it was the medium that caused the inhibition.  I informed him of the results in the following meeting, and then he wrote the letter to me dated 17 December 2002 [ET2.11] describing:





	"It is rarely other people's fault and when it is, and then it is often a benign oversight or a problem in the lab policy that can be easily rectified: it is almost never a deliberate attempt at sabotaging."





	Clearly, Professor Waksman also understood the problem of the bacterial culture incidences I observed and reported to him.





26.	By my surprise, although Professor Waksman understood the problem of the bacterial culture incidence I reported, he repressed such reports and any further report of the similar firmly.  Later, I found the probable answer to this.  The suspect who made those bacterial incidences came from the enamoring lab that shared the same room with Professor Waksman's lab using the same entrance and key (the bacterial culture incubator located inside of the room).  The supervisor of the enamoring lab was a junior faculty member of the school and the mentor of the junior supervisor was the Head of the School, Professor Moss.





27.	After I reported the bacterial cultural problems directly to Professor Moss at the end of December 2002, he asked me to submit a written report.  Following his request, I submitted to him a written complaint report on 3 January 2003.  Somehow, Professor Moss was not happy about my complaint report, and Professor Waksman arranged tests of the medium that inhibited the bacterial culture over a month ago.  On 6 January 2003, Professor Waksman told me that the results of the tests showed no problem with the medium also as described in his email of 7 January 2003 to Ms Groark [ET2.14]: "I asked him to give me those buffers [Professor Waksman used the wrong word 'buffers' replacing the medium] so that I can somebody in another lab to test them...there is nothing wrong with the buffers."  During a meeting with Professors Waksman and Moss on the same day, Professor Moss raised two questions as described in his email to Ms Groark on 8 January 2003 [D7]: "the possibility that the failure of his experiments might be due to a fault in the procedures" and "his experiments had been successfully repeated by colleagues [referring to R's tests to the medium as mentioned above]."  These were reasonable questions for the person who dealt with my complaint report, and they were answered by my observation and the results of my tests:





(1)	In my tests there were controls using the same procedure.  The control medium supported bacterial growth but the tested medium did not suggesting that the inhibition might not be due to a fault in the procedure.





(2)	R's tests of the medium were invalid because it was done over a month after the incidence, as I discussed in para 14 of my Witness Statement of 2 October 2003: "After this report, the Respondent said that he had the medium checked and did not find previous problem.  But this result might not be able to tell the condition of the medium more than one month ago because the activity of the toxic factor might be attenuated and some other event could also possibly occur during the one-month period to change the condition of the medium.  Thus, this result could not override the results of my test experiments that conducted when the incidence occurred."  Simply, R's tests could tell noting about what happened over a month before.





	In the meeting, both Professors Moss and Waksman concluded that the incidences came from my own experimental failures on the basis of those invalid tests but without any other solid scientific ground to support it.  Their firmness on the issue let me suspect that they had already known what happened actually in the bacterial culture incidences.  They also tried to let me admit their conclusion by myself but I refused to do so.  On next day of the meeting, Professor Waksman sent my complaint report as attachment in his email to Ms Groark [ET2.14] and followed by Ms Groark's advice for termination [D7].  As such, my employment problem (termination) started.  This meeting could become one of the reasons why Professor Waksman would make those false allegations against my work performance at the college starting from targeting my complaint report in his email to Ms Groark on 7 January 2003 [ET2.14].





My Actions against Harassment Occurred at My Flat Related to Termination


	--- Discrimination and Root of My Employment Problems





28.	The first problem I encountered at Birkbeck College, which, I believe, also contributed into the major reason for the termination of my employment along with the academic malpractices I complained there, was not in relation to the work but came from the problems I encountered at my first rented flat in London in November and December 2002.





29.	I came to Birkbeck for my last postdoctoral work and for the completion of my training in crystallography in Professor Waksman's lab before I would look for a formal academic position.  I chose Birkbeck because Professor Waksman is a crystallographer and Birkbeck has the only crystallographic school in the world.  As discussed between Professor Waksman and me, this training probably needed 2-3 years.  I realized that such training could be very intensive but I got prepared to try to finish it as soon as possible.





30.	Before leaving for London, I asked one of the postdoctoral trainees in Professor Waksman's lab to reserve a hotel room for me.  When arriving at the college, this colleague helped me to move my luggage to the hotel, and then I went to the lab immediately to start preparation of my research project right away.  At the meantime, I started to look for a residence that was not far from the college and so I could go to work easily.  Because living in the Central London is more expensive, I decided to share with others in a house or a flat.





31.	From the Loot papers, I found a "three-bedroom flat" in W1 and an agent from the letting company showed the flat to me on 9 November 2002.  It is a nice flat with high ceiling and few but proper furniture in a very good building and location with porters served at the entrance of the building but it is not three-bedroom rather two-bedroom flat.  The agent explained that such kind of flat in Central London would be proper for three individuals to share with one person in the living room.  He promised that the long sofa in the living room would be moved out and a bed and a wardrobe would be moved in.  In such situation, I expressed my intention to rent this flat and got the deal at the office of the letting company on 11 November 2002.  On 13 November 2002, I moved into the flat and started to look for flat mates.





32.	I received many helps from many of the staff at the School of Crystallography, Birkbeck College, such as Barbara who helped my registration and settled down in the lab, Nick who helped for ordering of materials for my research, Dave helped to set up computer account and resolve any problem in using the computer system in relation to research and so on.  I also experienced few of the school official (e.g. the school computer manager) and other staff who showed their unhappiness to me and to my obtaining a flat and looking for flat-mates.  Such situation let me surprised and confused because we had never known and talked each other before.  In help by an agent of the letting company, some of those few people from Birkbeck got into the flat while I was out at work and further damaged the washing machine in the flat on 19 November 2002 [D1].  Such conduct of those from Birkbeck and the letting company was unlawful "harassment" as defined by provisions of Protection from Eviction Act 1977 section 1(3) and (3A) "if he does act likely to interfere with the peace or comfort of the residential occupier" and "the conduct is likely to cause the residential occupier to give up the occupation of the whole or part of the premises." Such unlawful harassment did cause me to feel unsafe in continuing to live in that flat.





33.	Thus, I called the letting company on 25 November 2002 about the incidence occurred in the flat and the other breach of the Tenancy Agreement by the letting company, such as damping into the flat a lot of furniture in poor conditions after showing the flat and my signing the Tenancy Agreement, without agreeing the Inventory and gaining entry into the flat on 22 November 2002 without any notice to me.  But my request to meet with the manager of the letting company for a resolution of the problems was refused badly without any proper reason.





34.	On the other side, at the school I had spent majority of my time to prepare and start my researches in the lab.  By finding that flat not so far from the campus, I had further secured such time-spending on my research at the school.  As such, I started my work smoothly and filed the genetic modification forms for my research works at the school to the college as required by the regulation as well.  The person who later engineered the academic malpractice against my research became unease and the situation subject to me at my flat encouraged him and gave him a chance to engineer the first academic malpractice against my protein expression on 27 November 2002, and, as a Chemistry major, it would not be difficult for him to have my bacterial culture medium tempered with an effective and toxic chemical.





35.	In order to deal with the situation encountered at the flat, I found Mr. Elton (a solicitor in landlord and tenant law) for a legal help, who then represented me on 3 December 2002 to make a complaint to the letting company and noticed my intention to terminate the Tenancy Agreement if without a proper resolution [D2-3].  On 6 December 2002 the letting company responded Mr. Elton's letter but tried to conceal its wrong doing in relation to the unlawful harassment and breach of the Tenancy Agreement without any proposal to resolve the matter.





36.	Such response to Mr. Elton's complaint and termination notice from the letting company seemed also to encourage the person responsible for the malpractice at Birkbeck and make more malpractice at work against me on 7 December 2002 as I described in my statement [D6] and, at meantime, also gained his access to the flat to cut off heat from inside in the cold day (the porter witnessed the situation and recorded it in its log book).  On 9 December 2002, it was found that a chain of my spare keys were lost from an unlocked suitcase in the flat including the key for my file cabinet and other suitcases.  The college Personnel Manager Ms Groark was involved in this incidence and she kept them without returning them to me, even after the termination.  Instead, she allowed those keys to be controlled by some of my later house mates/flat mates at different residential places and/or by others, who then used repeatedly to search for my personal belongings, steal my documents and other information, and even cause loss of my cash stored in the cabinet [Police ref. 4629530/03] and loss of an investment note stored in one of my suitcases [Police ref. 1933512/05].





37.	Clearly, that flat was no longer a safe and secure place for me to live, and such situation had caused loss of my confidence to hold that Tenancy Agreement and my feeling shameless and danger to continue living there. Such situation plus no inventory agreement between both parties and no proposal by the letting company for a resolution to end the situation amounted to frustration of the contract.  As the result, my lawyer instructed me to move out of the flat immediately and made claim against the letting company for damages including (1) the deposit, (2) the rent already paid, and (3) other payment of the damage.





38.	I first knew from the agent of the letting company in late November 2002 that the unlawful harassment at the flat was conducted by those few people from Birkbeck but I had not believed this until such story spread in the school in January 2003.  Actually, college officials were involved in making those harassments in my flat.  Along with those academic malpractices against my research, I informed Professors Waksman and Moss of the incidences at the flat, as indicated in the letter from Professor Waksman to me on 17 December 2002, "Your interpretation is that there are elements in the department or in the lab that seem to want to hurt you deliberately" [ET2.11], as well as in an email of the Professor Moss on 8 January 2003, "Wuchao has had some problems with moving to London that may have affected his work" [D7].





39.	Before leaving for holiday at the end of 2002, my lawyer wrote to the letting company again and urged it to settle the case.  The letting company responded my lawyer's letter after New Year 2003 but still kept the same stand as previously.  When I told to Professor Waksman in early January 2003 that I was trying to recover the deposit from the letting company under a legal help, Professor Waksman threatened me with dismissal, "you will be on the street" if continuing pursuit to this matter.  Thus, it is not very difficult to understand that the college Personnel Manager who was involved in making the harassment at the flat and advised Professor Waksman for the termination had made the plan already to use my complaint and action against the harassment at the flat as one reason to terminate my employment at the college if I continued to do so.  I believed my action under the legal help was my civil right against crime and so I did not back down under the threatening.  This situation probably catalyzed Ms Groark's advice to Professors Waksman and Moss for possible termination after I submitted the complaint report to the school and her initiation of the termination process (putting my files at Birkbeck in a special separate place).





40.	At mid January 2003, my lawyer wrote to the letting company again and urged it to settle the flat case in order to avoid a formal litigation.  It seemed that the letting company had run out of steam to resist the settlement proposal offered by my lawyer.  Under such situation, a postdoctoral trainee from Professor Waksman's lab who was also involved in the damage of the washing machine in my flat took the responsibility for the incidence and would like to cover the damages by himself.  However, those college officials responsible for the harassment would not be able to tolerate this situation and utilized my exchange of research information (but not a formal complaint) regarding one experiment with Professor Waksman in a regular research meeting with him as the reason to ask me to leave voluntarily on 22 January 2003.  In the following week my lawyer chased the letting company and pressed it to make a decision whether to settle the case or to go to the court.  Then, I was asked to leave voluntarily again on 27 January 2003 without any clear reason.  After I refused such option of R, R made finally decision to terminate my contract of employment though, at this moment, I had purified out the protein complex for a couple of rounds, the promising crystals had been produced, and Professor Waksman and other colleagues had appreciated such results.  It is not very difficult to tell whether the line of my actions in relation to the flat matter and the development of the termination process by R were coincidence or whether the former became one of the causes of the letter.





R's Breaches of Contract





41.	After understanding above facts: the terms and conditions of my contract of employment and the evidence how R did the termination, it would not be difficult to find out that the termination by R did not comply the Probationary Procedure at all and violated certain college regulations so without its contractual entitlement to do so at all.  It was a very serious breach of contract case.





(1)	R did not follow clauses 20.7.1 and 20.7.2 from the mid-point of my probation period to the termination;


(2)	R failed to comply with clause 20.7.3 regarding the contractual reason and the length of the notice when the termination occurred, amounting repudiatory breach in four months;


(3)	R was in breach of the condition of employment in accordance with the Public Interest Disclosure Policy of the college by using the ground for the termination as my complaint on academic malpractice to the employer in good faith;


(4)	R's action amounted to breach of another condition of employment in accordance with the Harassment policy of the college by threatening with dismissal toward my excising my civil right against harassment and with such as a potential ground of the termination; and/or


(5)	R's dealing with the termination as during my 5-year contractual period (using the ground of incapability and the notice of 4 weeks), but failure to make the judgment of "incapability" in good faith, further amounted to another repudiatory breach up to 4.5 years.





42.	One question would be how such serious breach of contract could occur in an academic institution.  As scientists, Professors Waksman and Moss might not understand the terms of my contract and the conditions of employment at the college at the time when the termination occurred.  The personnel manager Ms Groark who bound my contract of employment should know them well though she "has no personal knowledge of particular matters which had been leveled against Dr Yuan" as Rimer J described in his judgment [A9.10].  It was Mr. Groark who took charge of the termination, as R's legal representative asked her and she admitted at the ET's rehearing on 15 July 2005.  It was very hard to understand that such experienced person in the college's administration, when dealing with such serious matter, could make such serious mistake and the mistake persisted even after the Dean had pointed out the problem of the termination.





43.	The thing went wrong not only with the termination itself as I described in my Notice of Appeal: 





“In fact, the Claimant had never got a chance to meet Ms Groark, as he believed it should have been, until the meeting on the day of the termination (7/02/03), but he still did not know she was Ms Groark on that meeting because she introduced herself to him ‘I am Ross Brayfield, Director of Human Resources. If you want to appeal, you should appeal to Ms Groark.’  It is not very difficult to understand that the Claimant's termination case not only had not informed to the Deans but even not to the Director of Human Resources of the college by that time.  On that meeting the Claimant raised the question about reason for the termination but neither Professor Waksman nor Ms Groark gave any explanation beyond the eight allegations in the termination notice letter the Claimant received and no further questions from them, either.  When the Claimant asked ‘the Director’ whether the Probationary Procedure had been followed, she turned to be angry and threatened to ‘call police and storm your flat.’  Finally, he was forced to leave the campus on that day” [A23.8(2)].





Also, why would she rush to send out the termination confirmation letter just after I lodged the rebuttal to the termination within the college, why would she fail to make any response to the CAB's letter that was addressed to her in March 2003, and why would she lead the campaign against my conducting the legal case in order to resolve this employment problem?  The answer of these questions could come from the root of the problem I encountered at Birkbeck and in UK, i.e. discrimination.





R's Inappropriate Conduct against My Effort to Resolve This Employment Case at Courts





44.	After my attempts to resolve his employment case with the college informally failed, I filed the complaints at the ET in order to resolve my employment problem formally.  Those school and college officials responsible for the termination, in order to conceal their wrong doings in relation to the termination, made intensive campaigns against me and my employment case at the domestic courts.





45.	I had never studied law before and had no any experience in dealing with a legal case when I started my legal battle.  I had come to UK for only several months by that time and was not familiar with the legal system in the country.  I did not know how to conduct for my legal case and even what claims I might have in relation to my employment problems.  Thank the advisors at the Citizen Advice Bureau at Brent for their advice on my employment situation, the ET, my breach of contract complaint and my potential race discrimination complaint.  After I filed my breach of contract complaint at the ET at the end of April 2003, I started to seek for legal helps for my breach of contract case as well as for my potential race discrimination claim.  This would be very crucial at the beginning stage of my legal case during the proceedings at the ET in 2003 when I lacked legal experience. Especially, for my race discrimination claim that was dealt with at the first preliminary hearing, there are more personal problems involved and it is usually difficult for me to argue by myself.  According to a statistical data from the London Race Discrimination Unit in 2002, 95% of race cases without a representation were lost.  Because of these reasons, those school and college officials responsible for the termination launched the first intensive campaign mainly to block my attempt to obtain legal help for my legal cases and a legal representation at the first ET's hearing for my race discrimination complaint.





46.	From the CAB, I started to look for legal help first by contacting the Law Centre Federation and obtaining the phone numbers for Camden Community Law Centre (CCLC) and Islington Law Centre (ILC).  I called CCLC first and got an appointment for 30-minute advice in mid-May 2003.  I got CCLC in time and the receptionist was very helpful and called the assigned advisor (a solicitor in employment law) to find out that the advisor met traffic and would come shortly.  After an hour, I was told that the scheduled advice was cancelled because the advisor would not come.  What happened here was that those few officials of Birkbeck found the way to monitor not only my telephone calls and know the time and location of the advice I would have but also the receptionist's call to the advisor. After they knew who the advisor was, they took their advantage and called and influenced the advisor directly not to give advice to me.  Of course, the advisor was innocent and did not know precise situation.  The receptionist was surprised that the advisor would not come for advice and offered me another appointment immediately in day session on 30 May, from which I received a nice advice on race discrimination from an in-house advisor.





47.	I also called ILC and received a brief phone advice on breach of contract matter in the morning of 21 May 2003, and further the centre offered a 30-minute advice in that evening at 8 PM.  When I got there, I saw several advice groups, each probably with a solicitor and a couple of trainees, some groups had finished advice in that evening.  Shortly, I was called for advice by an enthusiastic and independent advisor.  She carefully listened to my brief description of my case and focused on race discrimination issue.  I explained that I knew I was treated unfairly at the college especially in relation to the termination but never thought those were discrimination.  I continued that CAB suggested that I might have a race claim after the college failed to respond its letter, and I thought, if it was true, it must be indirect discrimination because it was so difficult for me to see it.  She checked the definition again and corrected that, if I was discriminated, it must be direct one rather than indirect one, and the unfair treatment on the ground of race would be race discrimination.  Such advice suddenly opened my mind and allowed me to realize that I indeed had a race claim in relation to my employment at Birkbeck.  I could not realize that the advisor was just a solicitor trainee.  During the advice, several others came to interrupt the advice several times and asked her to leave immediately, and it seemed that I was not there and the advisor was not giving advice to another.  Thanks for the strong responsibility of the advisor who put such interference aside, completed the advice, and allowed me to understand my race claim.  From such interference, the advisor also believed that I was discriminated indeed.





48.	After the advice, I wrote an application to the ET to amend the existing breach of contract complaint with a race discrimination claim as instructed by ILC.  I tried to call back the ILC in order to get someone to check the application I wrote but I never reached anyone.  I submitted the application to the ET by myself.  When I used a local solicitor's list obtained from the CCLC to look for more legal help and could not get more luck.  After contacting a dozen of the solicitors and law firms, several places initially were willing to help but simply refused my attempts when I came back again as scheduled.  Finally, I only got one advice opportunity from Mary Ward Legal Centre (MWLC).  After 30-min legal advice there mainly on breach of contract on 3 June 2003, I further received a written advice from the centre on how to identify whether I was discriminated on my race, which further helped me to identify my race discrimination complaint.





49.	The ET rejected the application for leave to amend with a reason, "out of time" in early June 2003.  I informed ILC of this, and a solicitor there helped me to ask the ET to reconsider its decision.  The centre also helped me to prepare for a bundle index for the hearing and a draft of schedule of loss for both breach of contract and race claims.  After the intensive campaign from those officials at Birkbeck toward ILC's legal advice to me, the centre made some change, e.g. it was no longer interested in my race claim and decided not to represent me for my race claim.  I also realized that those at Birkbeck made change, too, from opposing to satisfying my receiving my legal help at ILC, and I no longer met much obstacle to communicate with ILC.





50.	The campaign from those officials at Birkbeck against my seeking for legal help included not only monitoring my phone calls and my activities through public serveillant systems and then contacting the legal individuals I was trying to contact or had contacted, but also targeting my email, other online communications and posts.  Those officials at Birkbeck also contacted and influenced some of my neighbors and flat mates/housemates to monitor my communications and activities targeting my phones/mobiles and my home computer and/or searching/stealing my documents (or their information) and other personal belongings while I was out.  Most of these means they used were unlawful or criminal, which not only affected my seeking for legal helps but also damaged my privacy and caused other problems affecting my normal life.





51.	Despite of such campaigns from those few officials and others at Birkbeck, I was still seeking for more legal help for my race claim.  Through phone call, I got an appointment at London Race Discrimination Unit on 10 July 2003.  The advisor assigned to advise me introduced himself first, and then I explained my problem as termination of my contract of employment at School of Crystallography, Birkbeck College.  By surprise, the advisor told to me that he could not advise me because of conflict of interest.  I did not understand immediately and asked "why?"  The advisor frankly explained that he was a graduate from Birkbeck College (the classmate of that junior faculty whose lab shared the same room with Professor Waksman's one) and the people whom I complained against at the School of Crystallography had invited him to a dinner and talked about my employment case.  Clearly, those officials at Birkbeck traced my advice schedule and did very effective to affect my obtaining legal help there.





52.	Another solicitor in the unit came and looked through my case files, especially those documents relating to my race claim.  He suggested that I should file a new Originating Application for race discrimination rather than asked the ET for leave to amend.  He also showed me the reference in the law book regarding the matter.  At this time I understood that the way I had tried to add a new race claim was incorrect.  After the advice, I informed the ILC of this and asked whether I should file a new Originating Application immediately.  It seemed that the advisor there was not happy about my contacting other solicitors, refused to give comments on the matter, and warned that the centre would not give any further help if I talked with any other solicitor.  I confused about the situation, lodged a new Originating Application for race discrimination at the ET on 14 July 2003 by myself and continued my attempt for a legal representation from other places.





53.	My Originating Application for race discrimination at the ET surprised the college, who then informed ET that its witness Prof. Waksman “collapsed and was rushed into hospital,” and requested to postpone the hearing that had been listed on 4 August 2003 “due to the claim of Racial Discrimination forwarded by the Applicant.”  Thus, the 4 August hearing was changed to a direction hearing where the Regional Chairman of the ET satisfied my Witness Statement regarding the reason for me to file the Originating Application for race claim late [A2.315], consolidated it with the one for breach of contract, and gave the date and the direction for the preliminary hearing where to deal with out of time issue of the race claim.





54.	Under the directions given by the ET, I filled in the race relation questionnaire provided by the Race Relations Act 1976 and sent it by recorded mail to the college's legal representative.  The tracking information for this post was not provided and I was told from Royal Mail later that the post was lost.  Under such situation, I sent by hand delivery another copy of revised questionnaire with better and clearer specific questions of my own to the college.  Mr. Groark filled in the questionnaire but did not answer the basic questions provided by the 1976 Act and answered my specific questions incompletely and equivocally.  In accordance with the guidance of the questionnaire, "the Respondent cannot be compelled to reply to the complainant's questions. However, by virtue of the section 65 of the Act, this questionnaire and any reply are admissible in the proceedings under the Act and a court or tribunal may draw any such interference as is just and equitable from a failure without any reasonable excuse to reply within a reasonable period, or from a evasive or equivocal reply, including an interference that the person questioned has discriminated unlawfully."  At the hearing the tribunal declared that the college answered the questionnaire but did not look into how it was answered.  Surprisingly, the questionnaire form that the college personnel manager used was the original one that was sent to the college's legal representative and was lost apparently.  The question would be how Ms Groark got that lost questionnaire form.  This was the first notable postal problem in relation to my employment case.





55.	Before the preliminary hearing at the ET, I tried a couple of dozens of different solicitors and law firms again, and very few of them promised to offer help but only for breach of contract complaint not for the race claim.  There were only two places, as I knew, where I received advice before and might be able to represent me for my race case, i.e. CCLC and Race Discrimination Unit.  The CCLC was specifically interested in race case and it also knew that I was trying to add a race complaint at the ET.  When I went to the CCLC again to seek for help for my employment case, it expressed its intention to take my case.  At that moment, someone from ILC walked into the CCLC's offices and left in several minutes, and then the CCLC changed and urged me not to come for more legal advice again.





56.	Then I went to the Race Discrimination Unit again several days before the hearing, the unit decided to take my case immediately and arranged for a meeting to discuss the case and how to deal with the forthcoming preliminary hearing.  At that moment, it seemed that an advisor of the unit received a phone call.  After hanged up the phone, she talked with the solicitor who was helping for my case.  After this, that solicitor changed and expressed that he was very busy on other case and needed to go home to prepare for another case.  Before left, he finished the statement to be used for the preliminary hearing at the ET but there were major mistakes in it which would suggest that it was not reasonable to delay the filing of the race discrimination complaint.  Later, it was heard that that phone call was also from ILC.





57.	By that time, I found out one problem in relation to my seeking for legal help at the law centre and the race discrimination unit when I visited the job centre regarding my unemployment matter.  The problem came from my visa and I am illegible for public funds but the legal helps to be offered there for my legal case would use such kind of legal aids.  I had never shown my visa to ILC and ILC had never mentioned such to me, either.  Of course, Birkbeck College knew such situation in relation to my visa and the college's official who influenced ILC might tell this to ILC.  One question to me would be why no one from either Birkbeck or a law centre had clarified such issue to me directly.  I could also pay for the legal help from the law centre at that time.  Therefore, this would be one of the ways that the college's officials used ILC for their campaign against my legal pursuit.  Clearly, those few officials and others at Birkbeck had changed their strategy against my seeking for legal help, i.e. from directly by themselves to indirectly through the legal professionals whom they had influenced, of course, which would be much more effective.





58.	I had to attend the preliminary hearing on 28 August 2003 in person.  Of course, the first campaign from Birkbeck against my employment case was so successful and reached their goal.  As the result, I lost my race claim at the first preliminary hearing at the ET.  





59.	During the first campaign led by the college personnel manager in assistance from ILC, MWLC was one of the very few legal organizations that helped me for my employment cases resisted such improper interference by the campaign from Birkbeck.  Thus, another campaign by Birkbeck officials turned the target toward MWLC in order to change its stand on my employment case, especially because the centre had close relation to the ET at Central London.  





60.	In this campaign, Professor Waksman played an important role.  He took chance of legal advice at the legal centre.  As how he did during the termination of my employment at Birkbeck, he falsely alleged my work performance during the employment at the college as well as used the fact that I had not married as an important issue in order to justify the termination.





61.	Professor Waksman's false allegation against me regarding my work performance was the major target of my race discrimination complaint.  Thus, the result of the first preliminary hearing at the ET was a big release to him.  Professor Waksman would be the most proper witness of the college for my employment case but he did not attend any hearing as a witness, as he should have been, to debate issues in relation to the termination of my employment with me directly and fairly. Rather, he distributed the information of the false allegation against me again to the legal centre inappropriately.





62.	There were several examples for such false allegations as having discussed in my Skeleton Arguments.  Another example was that Professor Waksman one time compared two raw electrophoresis gel data, one from first round purification of my protein complex that was over 90% pure with few trace of other contaminants and the other from another postdoctor in the lab with only single visible band without any other trace contaminant.  Professor Waksman concluded the latter purification with better technique.  The problem that Professor Waksman should know about the latter purification was that the protein of that single band had been proven not the expected one to be purified.  Although that single band seemed pure, it is one of the common problems that a new researcher may meet.  What happened here was that the apparently pure single band was wrongly purified, a very stable and dominant structural protein that is compatible with the purification method used.  Especially, when normal purification technique had not been handled well, all other unstable proteins had been degraded but that stable structural protein was not affected much.  As the result, only a single band could be seen.  There is nothing good in both the result of the purification and the technique used in such purification.  On the other hand, my purification did have a lot of room to further improve but the protein complex to be purified and as shown on the gel was real, and later crystallization results from such purified protein complex further suggested this result.  It is quite usual that a few of contaminants could be traced out in a raw gel data when purification of a protein with normal chromatography without an affinity approach as my purification did, especially when my proteins to be purified was unstable and a complex of two proteins.  That conclusion from Professor Waksman was understandable, just as he used a wrong term "buffer" to refer bacterial cultural medium, because his expertise was not in protein purification but in crystallography.





63.	Those legal individuals at MWLC were not be able to understand such technical matter, believed Professor Waksman's view, and then excised their power against my legal cases but in an inappropriate way.  At the preliminary hearing, the college released its documents recording that the reason for the termination was my complaints made at the college.  From there, I became first known that my complaint on academic malpractice caused my employment at the college officially.  In order to know the impact of such reason for the termination on my legal case, I actively sought for legal advice again.





64.	From another couple of dozens of law firms I had tried after the preliminary hearing, I finally received an advice at Rae & Co Solicitors by walking into the firm without calling in advance.  I showed the advisor (a solicitor) the major documents regarding my employment case, especially those email exchanges in January 2003, and explained that the actual reason for the college to dismiss me was not my work performance as implied from the termination notice but the complaint I made during my employment at the college.  By knowing such reason, the advisor advised me "you had another complaint of unfair dismissal in relation to public interest disclosure" and showed me the Public Interest Disclosure Act 1998.  By briefly reading through the major documents, the advisor expressed his intention to help my case and would like to obtain a barrister to conduct for me at the hearing at the ET.  At this moment a friend of the advisor came the firm, was not so happy for the advisor to advise me, and asked the advisor out for a meeting.  Under such situation, the advisor and I agreed to meet on the following day in order to get final deal.  On the next day, I went to the law firm but I never met that advisor again.  The secretary of the firm told to me that the advisor was so interested in your case the day before and it should no problem for the advisor to take it.  She helped to reach the advisor by phone and let me talk with him but, at this time, the advisor told to me simply and firmly "I cannot help you."





65.	No surprise, I understood what had happened to cause this but at this time it seemed different from previous campaign by the college targeting my race claim.  Later, it became known that this one was made by MWLC under another different campaign by Professor Waksman.  Such kind of stories occurred again and again, and so I was never able to find any proper legal representation by myself for the hearings at the ET.  Such situation has also forced me to learn the related law and relevant English legal system by myself in order to better conduct my own employment case.  Of course, I get a lot of disadvantage of doing like this.  





66.	Although the major reason for me to lose the race claim came from my failure to obtain any legal representation at the first preliminary hearing, my conducting in person at two following hearing at the ET might affect the results of the hearings more or less but it was not the decisive reason for the results of those hearings.  I prepared relatively well before the Full Hearing at the ET on 2 October 2003 for breach of contract complaint because of relatively clear evidence and relevant law.  I conducted not bad and the college's side did not make any challenging argument.  At the end of submissions and cross-examinations by both parties at the hearing, the Chairman of the tribunal seemed also satisfied my case.  It was the legal individual from MWLC who took advantage of the personal relationship and mentorship with the junior Chairman for the hearing, and hijacked the tribunal’s decision to reject all of my six claims and even make a costs order against me, which failed to reflect what happened at the hearing actually.





67.	After I filed the third Originating Application for unfair dismissal in relation to public interest disclosure at the ET, I went to MWLC again for advice on my PIDA claim and its preliminary hearing at the ET scheduled on 17 December 2003, the Centre at this time did not give a proper advice on the matter to me but rather urged me to drop off my PIDA claim by surprise.





68.	At this time the main target of the campaign by those college officials responsible for the termination had switched to the claim in relation to public interest disclosure.  Those school officials continued the campaign by using the legal individual from RDU, whom they had invited to the dinner previously, to try to give wrong information to the tribunal of the ET before the second preliminary hearing.  I saw him at ET on the day before the hearing with embarrassed face, refusing to respond my greeting to him and left immediately.  There was no any of the listed hearings on that day in relation to him.  That wrong information was precisely the error of law the tribunal made in its decision to dismiss my claim in relation to public interest disclosure and it was only heard by me from that legal advisor of RDU previously.





69.	This campaign lasted until 2004 to block my seeking for legal helps at the initial stage of my appeal when I had no experience in appeal that requires identification of error of law in the ET's decisions that the appeal was made from.  Such campaign had affected me to prepare for the Notices of Appeal at the EAT.  The ILC failed to provide its opinion on the ET's decision from the second preliminary hearing in relation to its advice to me in June 2003 after I requested.  The Registrar of the EAT served notification again to me regarding the Notices of Appeal in accordance with Rule 3(7) of the EAT's Rules.  Under such situation, I struggled to complete three Notices of Appeal and made my response to the Registrar's notification in accordance with the EAT's Rule 3(8) and (10).





70.	Further, those people from Birkbeck in relation to the termination of my employment also had the post stolen that the EAT sent to me in April 2004 containing the first Rule 3(10) hearing notice and the bundle for the hearing.  Someone excused later that such action was the help for me to seek for a legal assistance but its actual purpose was to have me miss the EAT hearing regarding my three appeals.  Fortunately, I went to the EAT to ask about the matter one week before the hearing, which dashed those bad wish.  But it still caused me to attend the first Rule 3(10) hearing at the EAT without fully prepared due to the very limited time left before the hearing.  This condition forced the judge to rule my three appeals at the first Rule 3(10) hearing solely on the basis of the ET's extreme decision that would suggest that the college had its entitlement for the termination.





71.	Thank Burton J for his help at that hearing to identify the major error of law in the ET's decision explicitly and saved my appeal regarding breach of contract but the judge still dismissed the appeal in relation to public interest disclosure matter under that situation but without a solid reason.  It was Burton J and the EAT who offered me a legal representation for the following hearings under ELAAS scheme after the entitlement issue was clarified at the second Rule 3(10) hearing and after he allowed my appeal on the breach of contract complaint to proceed in July 2004.





R's Skeleton Arguments for This Hearing





72.	R's Skeleton arguments for this full hearing on 20 January 2006 was lodged at EAT on the last day (10 January 2006) as the EAT required both parties to exchange their Skeleton arguments.  I served my Skeleton to R on 10 January 2006 but R has never given me its one.





73.	R's Skeleton arguments for this hearing is similar to the one it used last time at the EAT's full hearing on 8 April 2005.  The previous one was described by HHJ Serota QC in his Judgment promulgated on 26 April 2005: "the way in which the case was presented on behalf of Birkbeck at the Employment Tribunal was unimpressive; we also found the skeleton argument produced for the Employment Appeal Tribunal to be unimpressive."  The judgment further explained: "Birkbeck has been represented by a lay representative, known as 'First Assist'".





74.	The major problems of R's Skeleton arguments for this hearing were the followings:-





(1)	This legal case is a breach of contract complaint.  It was filed at the ET in accordance with provision of the Industrial Tribunal Act 1996 section 3 and has no relation to the Employment Rights Act 1996 (ERA 1996).  It would be no need for R to make its concern about ERA 1996 for this appeal (para 1 of R's Skeleton).  It is further wrong for R to apply provision of ERA 1996 to this case (para 12 of R's Skeleton) and even it seems that such mistake was made by R intentionally.





(2)	There is a rule in common law that the employer is not required to give any reason for dismissal and this would be implied to every contract of employment.  However, it was wrong for Birkbeck to say "the Respondent is not required to give any reason for dismissal" as described in para 3 of R's Skeleton.  The reason is simple: different from many other contracts of employment from common industrial organizations, my contract of employment at Birkbeck contains express terms in relation to reason for dismissal, such as clauses 20.7.3, 20.8.3 and 56.1, and in relation to conditions of employment at Birkbeck, such as those under the Public Interest Disclosure Policy and the Harassment policy set out in the Handbook.  At common law, such express terms in a contract of employment must override the implied term.





(3)	R brings up new ground for its termination in this Skeleton arguments: "the Appellant had repudiated (committed a fundamental breach of contract) and therefore justification for dismissal exists even if too little or no notice had been given" (para 14 of R's Skeleton) and "The breach committed by the Appellant was that he was considered 'irredeemably incapable,' due to his consistent uncooperative conduct" (para 15 of R's Skeleton).  However, R failed to provide any particulars to support its new grounds, at mean time, did not bring up any new evidence regarding the matter to the agreed bundle of this hearing, and had not confirmed the EAT by the time as the EAT required that it would bring its supplementary bundle to the hearing, either.  This hearing is not the time for R to reset its ground of the termination occurred on 7 February 2003 but even without any new discovery and evidence.  The ground of R's case was set up in the termination notice letter from Professor Waksman dated 7 February 2003 and it ET3 form dated 21 May 2003.





(4)	R in its Skeleton arguments described about the notice mistakenly.  The statement "it was decided that a month notice of termination of his employment should be given" is contrary to R's previous express 4 weeks notice in the termination notice letter of 7 February 2003, the termination confirmation letter of 13 February 2003 and ET3 form R filed at ET for this breach of contract case.  It is wrong for R to say "The Appellant would have entitled to 3 months notice if he had successfully completed his 6 months probationary period" (para 23 of R's Skeleton).  No where in the Birkbeck Handbook provides such information for a member of Research Staff at Birkbeck.
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