IN EMPLOYMENT APPEAL TRIBUNAL


APPEAL NO EAT/0661/05/ZT

26 January 2006

The Employment Appeal Tribunal

Audit House

58 Victoria Embankment

London EC4Y 0DS

Dear Sir:

Dr. W Yuan
v
Birkbeck College
I am making an application to the Employment Appeal Tribunal for review of the order that the appeal tribunal made at the full hearing of this appeal on 20 January 2006 and promulgated on 24 January 2006 in accordance with Rule 33(1)(c) of the EAT Rules 1993.  There are two following specific issues of the order that I would ask the EAT to review.

The Judgment of Rimer J made at the Rule 3(10) hearing on 23 November 2005 summarized one essential issue of this appeal as "Was there any evidence entitling Employment Tribunal to hold, as they did, that a condition of the right of the termination in clause 20.7.3 of the relevant handbook had been satisfied?"  This issue is the same one as Burton J asked the Employment Tribunal to answer in his order that was made at a Rule 3(10) hearing of previous appeal of this breach of contract case on 19 May 2004: "the Employment Tribunal be asked whether it concluded that the Respondent was entitled to terminate the employment of the Appellant pursuant to clause 20.7.3."  The question has been answered for several times at the EAT since the Rule 3(10) hearing of 27 July 2004 where Burton J allowed my previous appeal application.  Through debate by parties during the proceedings of this appeal, it has been clear that the conclusion of the Employment Tribunal (the Respondent was entitled or had its right to terminate the employment of the claimant or the Applicant) was wrong not only in clause 20.7.3 of the Respondent's Probationary Procedure but also on all other grounds established by the Respondent during the proceedings at the Employment Tribunal.  Such entitlement issue is the core of not only this appeal but also this entire breach of contract case.  Therefore, it would be suggested that the Judgment of the Employment Tribunal should be replaced in the order by a clear description of this core issue, e.g. the Respondent was not entitled (or did not have the right) to terminate the employment of the Appellant.  The one used in the existing order as the replacement, "the Appellant is entitled to damages assessed on the basis of 3 months notice," is one consequence from the resolution of that core issue, and so it would be appropriate, as clarity of the justice, to state both as the replacement in order to match two related conclusions made in the Judgment of the Employment Tribunal.
The other specific issue of the order that I ask the EAT to review is the type of the Employment Tribunal that the case is remitted to as stated in paragraph 3 of the order.  This allowed appeal is a perversity appeal, as guided by the Court of Appeal in Yeboah v Crofton [2002] IRLR 634: "A ground of appeal based on perversity ought only to succeed where an overwhelming case is made out that the Employment Tribunal reached a decision which no reasonable tribunal, on a proper appreciation of the evidence and the law, would have reached."  Thus, it would be suggested from the result of this perversity appeal as well as from making the perverse judgment by the Employment Tribunal that such tribunal lacked a proper and reasonable appreciation of evidence and the law in relation to my breach of contract case.  The principle of such tribunal in ruling this breach of contract case as stated in paragraph 4 of its Judgment of the Employment Tribunal was unjust and inequitable, which has been addressed in my original Notice of Appeal (paragraphs 35-37).  It would be difficult that such same employment tribunal could deal with the same case again but satisfactorily, as justly and properly.  It is also a usual situation that an allowed appeal at the EAT be remitted to a differently constituted Employment Tribunal if it was requested by the party.  If my Advocate of the hearing did not get chance to make such request to the appeal tribunal at the hearing, I would like to make such request here.  Therefore, it would be appropriate for the remaining issue of this remitted breach of contract case to be dealt with by a differently constituted employment tribunal for a rehearing.

Sincerely,

Lyman W Yuan, Ph.D.

138 Marylebone Road, #43

London NW1 5PH

cc:
the Respondent
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