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PART I
GROUNDS OF APPEAL FROM REGISTRAR’S DECISION

1. This is an appeal from the Registrar’s order of 11 July 2007 [6] that the appellant’s costs applications to the Employment Appeal Tribunal (EAT) in April 2007 [A5-11, A20-22] are determined to be out of time and his application for extension of time was refused.  In accordance with the reasons [7-8] provided with the order, there are two major questions that were raised in relation to awarding costs at the EAT:

(1) Whether do the appellant’s costs applications to the EAT have to be considered in respect of the hearing of 20 January 2006 so as to out of time?

(2) Whether reasonable and honest are the reasons for the delay as stated in the appellant’s submissions to the EAT [9-10, 13-16, 18-22], or further, can the circumstances of the case justify an extension of time to the costs applications if they must be considered out of time?

2. First, we look at the general rules regarding awarding costs by the court.  As pointed out by Bowsher J in Connaught Restaurants Ltd v Indoor Leisure Ltd [1992] CILL 798: “The jurisdiction to award costs is derived from Statute and from Rules of Court.”  Rule 44.4 of the Civil Procedure Rules 1998 provides:

“(1)
The court has discretion as to–

(a)
whether costs are payable by one party to another;

(b)
the amount of those costs; and

(c)
when they are to be paid.

(2)
If the court decides to make an order about costs –

(a)
the general rule is that the unsuccessful party will be ordered to pay the costs of the successful party; but

(b)
the court may make a different order.

(4)
In deciding what order (if any) to make about costs, the court must have regard to all the circumstance

(6)
The orders which the court may make under this rule include an order that a party must pay–

(c)
costs from or until a certain date only;

(d)
costs incurred before proceedings have begun”

Thus, in accordance with the general rules in relation to this case, awarding costs is the court’s discretion and may be independent of the outcome of the proceedings, the court in making costs order must consider all the circumstances, and the court may award costs incurred during and before the proceedings.

3. The relevant general rules regarding when the EAT may make a costs order are set out in rule 34(1) and 34A of the Employment Appeal Tribunal Rules 1993:

“34 (1) In the circumstances listed in rule 34A the Appeal Tribunal may make an order (‘a costs order’) that a party or a special advocate, (‘the paying party’) make a payment in respect of the costs incurred by another party or a special advocate (‘the receiving party’).”

“34A (1) Where it appears to the Appeal Tribunal that any proceedings brought by the paying party were unnecessary, improper, vexatious or misconceived or that there has been unreasonable delay or other unreasonable conduct in the bringing or conducting of proceedings by the paying party, the Appeal Tribunal may make a costs order against the paying party.

(2) The Appeal Tribunal may in particular make a costs order against the paying party when–

(a) he has not complied with a direction of the Appeal Tribunal;

(c) he has caused an adjournment of proceedings.

(3) Nothing in paragraph (2) shall restrict the Appeal Tribunal’s discretion to award costs under paragraph (1).”

4. Thus, there are more restrictions regarding the circumstances in which the EAT may make a costs order.  Such restriction is derived from the fact that the EAT as well as the Employment Tribunals (ET) are costs free jurisdiction.  HHJ Burton gave further explanation on such restriction and provided the principle for a costs order under a costs free jurisdiction in Salinas v Bear Sterns International Holdings Inc [2005] ICR 1117:

“that the jurisdiction of employment tribunals was ordinarily a costs-free jurisdiction and costs orders were rare or exceptional because the necessary requirements of rule 14 of the Employment Tribunals Rules of Procedure 2001 had to be established before the discretion could be exercised; but that the tribunal had used language that showed beyond doubt that it appreciated the limitations on its jurisdiction and that it gave due regard to the nature, gravity and effect of the unreasonable conduct as factors relevant to the exercise of its discretion; and that the history of the proceedings more than justified the tribunal's conclusions.”
5. An example was provided in Burton v British Railways Board [1983] I.C.R. 544 where the EAT held that an order for costs cannot be made in favor of the party winning the case unless the other has been guilty of some improper or unreasonable behavior.
Registrar’s Determination That Appellant’s Costs Applications Were Out Of Time Erred In Law
6. According to above rules and the principle, the appellant made a costs application to the EAT on 10 April 2007 [A5-11] regarding the costs he has incurred during all four proceedings of this employment case at the EAT:-

(1) 
the proceedings between 22 October 2003 and 11 April 2005 (EAT/0627/04/DM);

(2) 
the proceedings between 5 August 2005 and 24 January 2006 (EAT/0661/05/ZT);

(3) 
the proceedings on damages between 29 May 2006 and 17 January 2007 (PA/0669/06/MAA); and

(4) 
the proceedings on costs between 11 December 2005 and 30 April 2007 (PA/1806/06/MAA).

Another application for indemnity costs was made to the EAT on 23 April 2007 [A20-22] regards the costs he has incurred during the entire proceedings of this breach of contract case starting from 24 April 2003 at the ET (ET No: 2201762/2003) and including all four EAT proceedings.  

Besides, the appellant made an application to the EAT for disclosure of documents by the respondents on 9 March 2007 [A1-4].

7. Thus, two appellant’s costs applications and the application for disclosure were made during last proceedings and are not solely in respect of the proceedings (EAT/0661/05/ZT) ending with that hearing of 20 January 2006 where the previous appeal was allowed.

8. The Registrar’s decision relied on the facts: “There is long history of precedent and each determination of the Employment Appeal Tribunal is final,” and “Nor does the Order of Judge Serota revive proceedings in previous appeal.  Further no subsequent decision of the Employment Tribunal can retrospectively entitle an appellant to costs, nor any subsequent application for disclosure” [7.6].  On the basis of these facts, the Registrar concluded: the appellant “was out of time by 427 days to make the application” in respect of the hearing of the 20th January 2006 [7.4].  

9. The underlining point from such view and conclusion of the Registrar would be that the appeal in relation to last proceedings has been dismissed by HHJ Serota’s order of 30 April 2007 and so the appellant cannot make a costs application or any other interim application during last proceedings.  Or, in another way to say, the appellant’s applications made during last proceedings where the appeal was not allowed to proceed must be considered in respect of the nearest proceeding where the relevant appeal was allowed to proceed.  But the Registrar in her Reasons did not provide any reference of law that supports the point.  Three authorities cited in the provided Reasons regard the out of time Notice of Appeal but are not relevant to that point, either.  

10. Neither rule 34 nor rule 34A of the EAT Rules nor any other rule could serve as reference to support the Registrar’s point.  Instead, it seems that the Registrar’s point is contrary to the CPR 44.4(2)(b) as well as to the principle of awarding costs under costs free jurisdiction in Salinas v Bear Sterns International Holdings Inc [2005] ICR 1117 and Burton v British Railways Board [1983] I.C.R. 544.  In fact, rule 34(4) of the EAT Rules directly defines the time when an application for costs can and must be made:

“A party or special advocate may apply to the Appeal Tribunal for a costs order to be made at any time during the proceedings. An application may also be made at the end of a hearing, or in writing to the Registrar within 14 days of the date on which the order of the Appeal Tribunal finally disposing of the proceedings was sent to the parties.”

This rule sets out three different situations or time frames for making an application for costs to the EAT.

11. The first part of rule 34(4) allows “A party or special advocate may apply to the Appeal Tribunal for a costs order to be made at any time during the proceedings,” which does not specify what “the proceedings” must have to be.  At least, it may not have to be the proceedings where an appeal was allowed to proceed in accordance with this part of the rule.  The question would be whether the Notice of Appeal that the appellant filed to the EAT on 11 December 2006 initiated the proceedings other than the previous appeal from 5 August 2005 to 24 January 2006 (EAT/0661/05/ZT).  If it is yes, the costs applications that were made in April 2007 during last EAT proceedings, though that appeal was not allowed to proceed, should be considered in time under this rule.

12. The second part of rule 34(4) further states: “An application may also be made at the end of a hearing,” which again does not specify what that hearing must have to be, i.e. the outcome of that hearing (positive or negative).  Two costs applications to the EAT were made for consideration at the hearing of 25 April 2007 though at that hearing the relevant appeal application was refused.  It is plain that two costs applications have complied with this part of rule 34(4) as well as s19.2 of Practice Direction (Employment Appeal Tribunal-Procedure) 2004.  Thus, two appellant’s costs applications to the EAT should be considered in time under this rule and the 2004 Practice Direction.

13. The last part of rule 34(4) is “or in writing to the Registrar within 14 days of the date on which the order of the Appeal Tribunal finally disposing of the proceedings was sent to the parties.”  HHJ Serota’s order of 30 April 2007 may be considered as a final order to dispose last proceedings, and the deadline to lodge a costs application should be 14 May 2007 under this rule.  Therefore, in this situation the appellant’s costs applications to the EAT were also made in time.

14. In summary, no matter what situation under rule 34(4) of the EAT Rules applies, the appellant’s costs applications made during last EAT proceedings were in time in accordance with rule 34(4) of the EAT Rules.  Therefore, the Registrar’s determination that the appellant’s costs applications to the EAT were out of time erred in law.

Circumstances Of This Case Deserve Extension Of Time Even If Those Costs Applications Must Be Considered Out Of Time

15. Circumstances in relation to this employment case and the costs applications to the EAT have been centred by unreasonable conduct made by the other parties of the respondents during the proceedings.  The nature of such unreasonable conduct as well as its severe effect on the appellant and on the resolution of this case, which were used as the major ground of the appellant’s costs applications to the EAT, make this case exceptional.  Even if the appellant’s costs applications must be considered out of time in respect of the hearing of 20 January 2006, the test in relation to a decision for extension of time, such as no establishment of an inordinate and inexcusable delay and a prejudiced opponent due to the delay as provided in Scherer v. Counting Instruments Ltd [1986] 1 W.L.R. 615 as well as three authorities cited in the reasons of the Registrar’s order, can be used and prove that the circumstances in relation to the costs applications to the EAT deserve extension of time.

Unreasonable Conduct Of Those Other Parties Of Respondents Makes This Case Exceptional 

16. There are several grounds that the appellant relied on in his costs application filed to the EAT on 10 April 2007 [A5-11].  Among those grounds, the unreasonable conduct from the other parties of the respondents is the dominant one undoubtedly on the basis of its much larger frequency, its much stronger and more seriousness, and its much more severe effect on the proceedings, resolution of the case and the appellant himself.  

--- Major types of unreasonable conduct made by those other parties of Respondents

17. There have been several following types of the unreasonable conduct made by those other parties of the respondents against the appellant’s employment case in accordance with the most current understanding.  

18. Making up and use of false evidence.  First of all, they have either collected and/or made up many false materials or pieces of false information as evidence against the appellant personally and against his research work at Birkbeck for use in the termination and in their unreasonable conduct during the proceedings.  

(1)
So-called appellant’s “personal details” against him personally [A25.10, A30.29] were relied on by Ms. Groark in her final decision to terminate his employment [A30.30-33] and were used most frequently among all the other false evidence in the unreasonable conduct during the proceedings;

(2)
The false materials against the appellant’s research work that were made up by Dr. Bateman who made malpractice against the appellant’s research work in November/December 2002 and others from the school.  They were used by the school to support its decision for the termination [A27.20];

(3)
“Ms. Groark’s evidence”, as described, against the appellant’s blame on others for his failures [B52.14].  Despite Ms Groark has repeated refusals to disclose it, it had been submitted to the different courts by herself personally and distributed to many others out side Birkbeck who are unable to evaluate it correctly.  It was also submitted to the EAT in late 2004 by the college but was not served on the appellant under s8.1 of the EAT Practice Direction [A39.66, A42.77-79].  If it cannot stand for disclosure to and challenge by the attacked person who was familiar with the background, knowledge and techniques in relation to the evidence, it must have problems;

(4)
The evidence in support of the respondent’s claim: “his behaviour justified summary dismissal at common law” [B54.26].  It was submitted to the EAT by the college and then inappropriately to the member of HHJ Prophet’s tribunal by the parties of the school dismissing officers in late 2004 but they failed to serve it on the appellant under s8.1 of the EAT Practice Direction [A43.83].  The respondent has so far also refused to disclose it to the appellant.  According to the appellant’s knowledge, there has been no such “behaviour” that could “justify summary dismissal at common law” and it must be false;

19. The respondents, mainly the dismissing officers have so far refused without giving any proper reason to disclose those undisclosed and uncontested materials and information (either submitted to the court but not served on the appellant or used in their other unreasonable conduct) even under the repeated requests from either the court [B31.1] or the appellant [B68, B1]. 

20. Inappropriate actions toward relevant Judges or members of tribunals.  They deliberately did not submit those false, undisclosed and uncontested materials and information to the court under proper procedural rules and directions, and they did not raise the related issues before the tribunals and the other side at the hearings.  Instead, they delivered them inappropriately and/or unlawfully either to the Judges or to the members of the tribunals when they were dealing with the case for several times.  This is typical outside the run of normal litigation.  

21. The good examples for such type of their unreasonable conduct were their actions toward the Chairman or the tribunals of the ET on the hearing of 2 October 2003 [A37.56-63], around the rehearing of 15 July 2005 [A45.91-93] and after the remedy hearing of 21 April 2006 [A49.107-114].  Another example was the action toward the tribunal of the EAT’s preliminary hearings in late 2004 [A43.83-86].  Such actions have severely affected the outcome of the relevant hearings.

22. Inappropriate actions toward appellant’s lawyers or potential lawyers.  They also made similar actions with those false materials and information but toward the appellant’s lawyers or potential lawyers in relation to this employment case.  In order to monitor every moves of the appellant in this purpose, they have inappropriately influenced his housemates and neighbours as well as employee of the relevant services, such as security surveillance services in the street and the transportation systems, computer/Internet services, telephone services, and etc.  Their actions toward the appellant’s lawyers and potential lawyers have blocked the appellant’s obtaining legal representation for the case or interfered with conducting the case by his lawyers.

23. The good examples of this type are their actions toward the Islington Law Center when the Center was working on his case before the ET’s preliminary hearing of 28 August 2003 (causing his loss of legal representation for that hearing) [A34.50(1)], toward the appellant’s Council Ms. Venturino just before the EAT’s hearing of 20 January 2006 (causing that she spoke nothing at the hearing other than asked for an adjournment), toward the appellant’s potential solicitor from Bolt Burden just after the case was remitted back to the ET for the remedy hearing (that caused the appellant’s loss of that legal representation), and toward the appellant’s solicitor firm when it was preparing for the representation during the ET proceedings regarding costs and his Council just before the costs hearing on 6 October 2006 (that affected the expected outcome of that costs hearing).  A current example is that the appellant has tried to obtain a representation for the current EAT proceedings regarding costs but he is unable to secure anyone due to the same type of the unreasonable conduct.  This is the reason why he has to conduct the current proceedings by himself.
--- Those other parties of Respondents

24. It is clear that the other parties added into the respondent’s camp by Chairman Clark in her Judgment from the remedy hearing of 21 April 2006 [B2] were those who had inappropriately delivered the false materials and information to the Chairman against properly awarding damages during her finalizing the Judgment.  The Chairman did not make further specification about who those other parties were.  Although it is hard to identify the precise individuals who directly made the actions toward the Chairman, according to current understanding, they were those who have made such or similar unreasonable conduct against proper resolution of the case during the proceedings repeatedly for many times, and have intensified it during the proceedings regarding damages and costs after the appellant won his appeal at the EAT in early 2006.

25. Specifically, those other parties of the respondents were groups of social vice who were influenced either directly or indirectly through few legal professionals by, received those false materials and information that had been collected, made, used but still refused to disclose so far by, and worked (either intentionally or as the result) for the interests beard also by the dismissing officers at Birkbeck College.  Thus, those social vice have been identified and labelled as parties of those dismissing officers.  They have acted during the proceedings separately at the most occasions in relation to different individual dismissing officers due to their disagreement with who should take more responsibility of the termination and on the basis of their different interests in relation to the resolution of the case. 

26. Those dismissing officers are:-

(1) Professor Waksman who was the appellant’s supervisor during the appellant’s employment at Birkbeck College and has been specified by the Judgment of the EAT [B12.9].  He made series of false or inaccurate information against the appellant’s work, which was used effectively for the termination but at least most of them have been disclosed to the appellant and addressed or clarified during the proceedings [A27.15-16, A28.21-22, B59.6, B63] and so it has had no big impact on making the unreasonable conduct by those other parties.  But none of the appellant’s work records in relation to the malpractice against the protein purification in his lab have been disclosed yet;

(2) Professor Moss who was the Head of the School of Crystallography and the line manager of Professor Waksman, and made the decision to initiate the termination on the ground of the appellant’s complaint to him on the malpractice damaging his research work [A25.12-16, B81-82].  It was the school who supported those few bad guys from the school to make up and/or collect those false materials and information against the appellant personally and his research work at Birkbeck.  It was the school who has used those false materials and information in making the unreasonable conduct during the proceedings directly or indirectly through few legal professionals, but has refused to disclose them so far.  It was also the school who has used those false materials and information to influence the college and set up that precondition (the appellant has to get married) against the appellant’s several initiatives to settle the case after he won the appeal in early 2006; and

(3) Ms. Groark, the College Personnel Manager, who advised the Professors Waksman and Moss during the process of the termination and actually made the final decision of the termination.  Although she has taken in charge of this legal case for the college, she has also acted for her own interests but not for the college’s.  For example, she had the race relation questionnaire (that the appellant mailed to the legal representative of the college) intercepted, and she completed it without knowledge of the legal representative [A34.49].  Another example was that she had that email dated 22 January 2003 made up (in order to concealing the ground of her final decision of the termination) before giving to the Birkbeck administration and its legal representative for use at the ET’s preliminary hearing on 28 August 2003.  It was that modified email in combination with other emails of the Respondent in January 2003 (also used at that preliminary hearing) that gave the appellant the solid evidence to file his third Originating Application for unfair dismissal in relation to public interest disclosure on 22 September 2003.  Otherwise, it would have been pretty difficult for the appellant to get proper evidence (that the school relied on his complaint about the malpractice in the termination) for making that third claim.  She is the only dismissing officer who has involved in the unreasonable conduct directly at least since 2005.

27. Those few bad guys including Dr. Bateman are staff of the school who made malpractice against the appellant’s research work, engineered unlawful eviction against the appellant from his first two rented flats in London, and  collected or made most of those false materials and information against the appellant and his research work at Birkbeck directly.  After the appellant reported the problems at work to the school and tried to resolve the problems at the flat under a legal help, they pushed the dismissing officers for the termination.  

28. The few legal professionals were initially influenced directly by the dismissing officers from the School of Crystallography, and then worked for their interests either directly or indirectly through collecting and using those other social vice.  Although they might not understand whether those materials and information from the dismissing officers were false or not, they as lawyers should have advised the dismissing officers for a better defence under proper procedural rules and directions of the court.  Instead, they helped the dismissing officers to realise their interests during the proceedings effectively but inappropriately and/or unlawfully [A38.59-61, A43.83, A50.113-120].

28a.
The legal professional having directly worked for the dismissing officers from the school so far [A38.60-61, A43.83, A50.113-120] have made two parties to be the major forces to protract the proceedings and the resolution of this employment case.  On the other hand, the legal professional who was influenced by Ms Groark initially when Ms Groark targeting the appellant’s taking advice at the Islington Law Centre from May 2003 to successfully block the appellant’s legal representation from the centre and others at the ET’s preliminary hearing of 28 August 2003 (which was the major factor causing his loss of his out of time race claim at that preliminary hearing) [A34.51] and was encouraged also by Ms Groark with offering those improper means to monitor the appellant (which has resulted so far no positive to the appellant) [A38.59], as the result, has made the party of Ms Groark to be the major force to cause those appellant’s big individual losses from the destroy of his scientific sample collection [A56.2], damage of his previous research records [A56.3-4], loss of the US green card [A69] and eviction from his many residences in recent several years [A77].  This information may be helpful when determining the liability of the costs in relation to the different other parties of the respondents who made the unreasonable conduct during the proceedings.
--- Severe effect of such unreasonable conduct on proceedings and appellant 

29. The current breach of contract case are well evidenced and with very well defined law.  However, the history of this case has been summarised by the HHJ Langstaff’s tribunal in their Judgment of 16 February 2006: “There have been, on our count, no less than three decisions which have been made with extended reasons by Employment Tribunals arising out of one and the same application, and on no less than five occasions, this being the fifth, the matter has been considered at length judicially in the Employment Appeal Tribunal” [B9.1].  After that Judgment, the proceedings regarding damages and then costs of the case has been further carried out at the ET and EAT and protracted for another over one and half year and no proper resolution so far.  Now, it has been clear that the unreasonable conduct made by those other parties is the major factor to cause such situations [A53.132-136].  

30. The appellant came to Birkbeck College from the United States in November 2002 with a clear sole goal to spend 2-3 years to complete the last part of his high education (the postdoctoral training in crystallography at the School of Crystallography with a five-year contract of employment).  But it ends now that the unlawful termination by the dismissing officers at Birkbeck forced him to have pursued for the legal battle for more than four years.  Not only his career, his own research and the progress of the research in relation to his previous work have been jeopardised by the termination, his previous research records from the United States were damaged [A56.3-4], his decade scientific sample collection was destroyed [A56.2] and there is no hope for him to get out of the current situation, but also there would be no way without a proper resolution of this employment case for him to pay off his debt [A80], restore a normal life from his nearly two-year homeless status [A77.2], and to continue to maintain the current minimal living.  Of course, the respondents, especially those other parties, have known such situation but they still have no willingness to correct their mistakes from the termination but deliberately and repeatedly made the unreasonable conduct against a proper conclusion of the case.

31. No doubt, the unreasonable conduct of those other parties of the respondents and its severe effect, as the appellant used for the major ground of his costs applications to the EAT, has made this employment case exceptional and these costs applications very special.

Reasons For The Delay

32. The appellant’s costs application to the ET on 25 May 2006 relied mainly on the misconceived defence by Birkbeck College (and its representatives).  Although the costs application to the ET also relied on unreasonable conduct of the college, it included only two matters.  (1) The respondent interfered with the claimant’s seeking for legal representation before the hearing of 28 August 2003 where his race claim was dealt with by the ET.  (2) The college, or Ms Groark who took in charge of the college’s defence at the ET, failed to lodge and exchange the relevant documents and Skeleton Arguments properly under the directions from the courts.  Although that costs application to the ET was made on 25 May 2006 just after Chairman Clark added those other parties into the respondent’s camp, the appellant had not understood well about the unreasonable conduct made by those other parties of the respondents at that time and so he was unable to use it as the ground, or a major ground, to support his costs application.

33. Of course, such grounds of that costs application to the ET were not so strong and solid in purpose of recovering costs at the ET under either rule 14 of the Employment Tribunals (Constitution and Rules of Procedure) 2001 or rule 40(3) of the 2004 new Regulations.  Especially, those grounds might not match well the principle in Salinas v Bear Sterns International Holdings Inc [2005] ICR 1117 that relies on all nature, seriousness and effect of the unreasonable conduct when a costs order can be made under a costs free jurisdiction.  Under such situation, the appellant still made the costs application to the ET largely because of a special event that the ET made a costs order against the appellant previously by mistake.

34. Before the EAT hearing of 20 January 2006, the appellant sought for legal help at several law firms but none of them, including the Council who represented the appellant at that hearing, advised him to make a costs application to the EAT on the basis of the information the appellant could provide at that time.  Thus, the appellant was not confident to make a costs application to the EAT at the hearing of 20 January 2006.  Even if he would have had to make one, the best grounds that he could relied on for it would not be better definitely than those used in his costs application to the ET on 25 May 2006, which has been refused by the ET and the EAT.  

35. Especially, the appellant’s priority at that time when he won the appeal was to end the case and resume his career.  It was reasonable for him to make his effort to settle the case informally with the college immediately after the hearing of 20 January 2006 [B4-5], which could be considered as an event that delayed a possible costs application to the EAT.  But it was not the important reason why the appellant had not made a costs application to the EAT until April 2007.

36. One of the important reasons is that the appellant could not rely on the unreasonable conduct of those other parties of the respondents at the hearing of 20 January 2006 that would give a strong and solid ground for a costs application under rule 34A of the EAT Rules as well as the principle provided by Salinas v Bear Sterns International Holdings Inc [2005] ICR 1117 and Burton v British Railways Board [1983] I.C.R. 544.  Those other parties of the Respondents had not been added into the respondent’s camp until several months later, 15 May 2006, when the Judgment from the remedy hearing was promulgated and released by Chairman Clark after those other parties of the respondents made the unreasonable actions toward the Chairman [B2].

37. Another important reason is that, practically, the appellant could not use the unreasonable conduct of the other parties as a major ground to make a cost application even just after 15 May 2006.  The reason for this is that the appellant had not had necessary understanding of the nature and the details of the unreasonable conduct made by those other parties at that time because it had been made behind the appellant and the false materials and information they used for it have been undisclosed to and uncontested by the appellant by far.  In fact, 

(1) the appellant had not known those false and so-called his “personal details” used by those other parties for personal attack against him until the Manager of the Birkbeck Master (Professor David Latchman)’s lab informed him of the name of the information “personal details” in mid-October 2006 when the lab Manager was helping the appellant to hand his letter of 2 October 2006 to the Master and then they also delivered those “personal details” to the lab Manager;

(2) the appellant had not known the existence of the false and so-called “new evidence” used by them to justify their claim for “summary dismissal” and “irredeemably incapable” against the appellant’s research work at Birkbeck College until early 2007 when he sought for legal help for the appeal to the Court of Appeal from the EAT’s decision regarding damages; and 

(3) the better understanding of the alleged unreasonable conduct of those other parties has not archived until the appellant started to explore its nature and details after he made appeal to the EAT from the ET’s order regarding costs and when he was preparing for the costs applications and other submissions regarding costs to the EAT from April 2007.

38. The understanding of the unreasonable conduct made by those other parties at meantime also helped the understanding of the unreasonable conduct made directly by the college (and its representatives) [A6.5, A6.7], of course, most of which was under influence also by those other parties.  Getting these together, it made the appellant had much better understanding of the grounds he could use to make a good application for costs, and so he had became confident from the April 2007 to gather those solid and strong grounds for making the costs application to the EAT.

39. The Registrar in her order did not consider such reasons for the delay sufficiently, which the appellant had provided in his various submissions before the Registrar [9-10, 13-16, 18-22].  In addition, the Registrar’s speculated in her reasons: “The appellant was represented by counsel at the hearing on the 20th January 2006 and presumably would have received from counsel at that time as to costs” [7.7] but it was groundless.  In fact, after either of those other parties made action toward the Counsel a couple of days before the hearing, she could not provide her promised Skeleton Argument at the hearing and spoke nothing except for adjournment before the tribunal.  

No Prejudice Suffered By Respondents Due To Such Delay

40. Besides the reason for the delay, another circumstance must be considered under law in determining whether to grant extension of time is the prejudice that might be suffered by the other party due to the delay.  It was the respondents who refused the appellant’s request for reinstatement relying actually on the false evidence and discrimination on appellant’s race regarding his marriage, ignored the chance for both parties to settle the case, and pushed him to continue the legal battle after the hearing of 20 January 2006 [B3].  Otherwise, the applications for costs to the courts might not be necessary at all.  

41. On the other hand, after the appellant was forced to continue to pursue for damages and costs at the ET, it was those other parties intensified their unreasonable conduct against a proper awarding of damages and costs at the ET in 2006 and a proper resolution and so ending of this employment case.  There were three following consequences of such unreasonable conduct made by the other parties of the respondent.  (1) Chairman Clark added them into the respondent’s camp as the other parties [B2] and so made it eligible for the appellant to use their unreasonable conduct as the major ground for the costs applications; (2) The intensified and repeated unreasonable conduct of the other parties allowed the appellant to explore and understand it and further use it for his costs applications to the EAT [A5-11, A20-22]; and (3) It also gave the appellant a chance to make another appeal regarding costs to the EAT and so the chance to make the costs applications to the EAT.  

42. In addition, the respondents have disclosed no prejudice at all that they might have suffered due to the delay, either in their submissions [12] or in any other occasion.  Importantly, the reason of the Registrar’s order did not include at all the issue whether the respondents had suffered any prejudice from the delay, which the appellant had also raised in his various submissions before the Registrar.

Conclusion

43. Now, it has been clear that the Registrar ‘s order regarding the appellant’s costs applications erred in law by ignoring the relevant law of the court.  Even if the costs applications must be considered out of time in respect of the hearing of 20 January 2006, there have been no inordinate and inexcusable delay regarding the time when those costs applications were made and no known and disclosed prejudice that the respondents might have suffered due to the delay.  The real problems was that the Registrar, when making her decision, did not consider, or did not sufficiently consider, such circumstances as the appellant had provided and/or raised in his various submissions to the EAT.  Further, the speculation of the advice on a costs application from the appellant’s counsel that was taken into account in the reasons of the Registrar’s order was wrong actually.  The unusual situation of this employment case that has been mainly caused by the unreasonable conduct of those other parties makes this case very special or exceptional, which was not considered in the reasons of the order at all.  

44. This appeal to a Judge from the Registrar’s order dated 11 July 2007 regards the issue of time and also the matter of costs solely.  The principle regarding such matter set out in Kinetsu World Express (UK) v Advance Mouldings Component [1994] C.L.Y. 3557: “Appeals on costs alone should only be allowed if it could be shown that the district judge had made an order that was unreasonable or erred in law or failed to take into account proper matters or took into account matters which should not have been taken into account.”  Thus, the error of law in relation to the Registrar’s order as well as lack of consideration on the circumstances of this case and the costs applications are two major grounds of this current appeal.
45. In accordance with these grounds, the EAT should make a careful reconsideration of the Registrar’s decision, to grant extension of time under the circumstances of this case, to allow further consideration of the costs applications.

Few Words On Application For Disclosure

46. In addition, the Registrar also refused to deal with the appellant’s application for disclosure dated 9 March 2007 [A1-4] with the similar reason [7.6] as that relied on to refuse extension of time to the costs applications.  The problem of the reasons provided by the Registrar relevant to the application for disclosure is also similar to those in relation to the costs applications.  Neither the EAT 1993 Rules nor the 2004 Practice Direction set out any time limit to an interim application to be made to the EAT.  The appellant’s application to disclosure is relevant to this breach of contract case and to the costs applications and is very important in disarming those social vice in order to prevent further unreasonable conduct of those other parties, which is crucial not only to reaching a proper resolution of the current case and to avoiding any future relevant problems.  Therefore, the EAT should consider the appellant’s application for disclosure and make an order for the respondents, especially the dismissing officer from the school and Mr Groark, to disclose those materials and information that have been used by the other parties in their unreasonable conduct but so far have not been disclosed to the appellant yet.

PART II
CURRENT CASE DESERVES INDEMNITY COSTS UNDER LAW

47. Although the EAT Rules 1993 does not mention the indemnity costs, rule 44.4 of the Civil Procedure Rules 1998 address it concisely:

“(1)
Where the court is to assess the amount of costs (whether by summary or detailed assessment) it will assess those costs–

(a)
on the standard basis; or

(b)
on the indemnity basis,

but the court will not in either case allow costs which have been unreasonably incurred or are unreasonable in amount.”

“(3)
Where the amount of costs is to be assessed on the indemnity basis, the court will resolve any doubt which it may have as to whether costs were reasonably incurred or were reasonable in amount in favour of the receiving party.”
The EAT may also have its power to assess costs on the indemnity basis in accordance with rule 43B(1): “(a) the Appeal Tribunal may specify the sum which the paying party must pay to the receiving party”.

48. There are two issues in relation to the assessment of costs on the indemnity basis:-

(1)
in what circumstance costs should be assessed on the indemnity basis; and

(2)
how the indemnity costs be assessed.


It is case law that provides details further in relation to two issues.

Circumstance in which indemnity costs may be allowed

49. After the Rules introduced the standard basis for costs, it was suggested in Bowen-Jones v Bowen-Jones [1986] 3All ER 163 that indemnity costs should only be allowed in “exceptional circumstances” or in a very special case.  In Connaught Restaurants Ltd v Indoor Leisure Ltd [1992] CILL 798, Bowsher J reviewed the history of the court’s handling indemnity costs from the introduction of the standard basis.  Indemnity costs had been ordered on the bases of extremely unreasonable conduct at the Court of Appeal, “a contempt or failure to comply with the Rules” in University of Warwick v Sir Robert McAllpine & Son Ltd (but the reasons for that costs order were not reported), and “deliberate dishonesty” in defence or intentionally misleading the parties to the proceedings in Sea Wanderer Ltd v Nigel Burgess Ltd (an unreported decision of the Court of Appeal of 9 May 1990).  The Court of Appeal refused to order costs on an indemnity basis against the tenant in Burgess v Stafford Hotel Ltd [1990] 1 WLR 1215 by the conclusion that the tenant’s alleged behaviour did not reach “disgraceful” or “deserving of moral condemnation”.  Bowsher J ordered costs on the indemnity basis by finding that the case “is a special case which is outside the run of normal litigation.”  

50. Naf Naf v Dickens [1993] FSR 424 gave another example of the costs order on the indemnity costs where the paying party’s failure or unwillingness to disclose requested information or documents in order to comply with court directions was the cause.  In Calderbank v Calderbank [1975] 3 W.L.R. 586 (the reason for the costs order was not included), the court determined the indemnity costs on unreasonably conduct where a party refused a settlement offer from the other party unreasonably.  Such situations probably represent the severe or extreme side of the defined ground of a costs order under rule 43A(1) of the Employment Appeal Tribunal Rules 1993.

51. However, Bowsher J in Connaught Restaurants Ltd v Indoor Leisure Ltd [1992] CILL 798 also confessed when addressing the indemnity costs: “that unusual remedy is not limited to cases of dishonesty or underhand conduct but may be applied if the litigation is fought bitterly or even unreasonably.”  This view is also approved by the Court of Appeal in Reid Minty v Taylor [2001] EWCA Civ 1723: “the court’s wide discretion under CPR 44.3 was not constrained by authorities decided under the old rules and reference in rule 44.3(1)(b) to the amount of costs included a discretion to decide whether some or all of the costs awarded should be on a standard or indemnity basis” and “the court would have regard to what was fair and reasonable in the circumstances.”  

52. It is not difficult to understand that the unreasonable conduct of those other parties of the Respondents was deliberately dishonesty, underhand conduct, outside the run of normal litigation, or failure to comply with the rules and directions of the court, and so it was disgraceful and deserving of moral condemnation.  Thus, on the basis of its frequency and seriousness as well as its devastating effect on the proceedings, the appellant himself and resolution of this employment case, it has already made the case very special or exceptional.  

53. In addition, upon winning the appeal in early 2006, the appellant did not apply for costs immediately to the EAT rather tried to settle the case with the Respondent informally [B4-5].  But the college refused his request for reinstatement [B3] relying on those false materials from the dismissing officers and also refused to disclose them to the appellant unreasonably under his several requests in 2006 [B1].  At meantime the dismissing officers still made discrimination, like they did during the termination in early 2003, on the appellant’s race to unlawfully set up his marriage as precondition for them to consider the resolution regarding his employment and education.  On the other hand, the parties of the dismissing officers intensified their unreasonable conduct during the following proceedings against proper awarding damages and costs in order to escape from their responsibility and liability to the unlawful termination.  

54. The present proceedings at the EAT is the only chance left in order for the appellant to recover his huge losses arisen from the unlawful termination and incurred during the proceedings under the condition that the Respondents have already refused for reinstatement and any other resolution from them.  Thus, it would be just and fair on all the circumstances to make a costs order on the indemnity basis in order to end this over four years legal battle properly.

Assessment of costs on indemnity basis

55. There has been an well-known common law principle, called Indemnity Principle, regarding this matter that was proposed by Bramwell J in Harold v Smith (1860) 5 H. & N. 381 before the standard basis was introduced:

“’Costs’ as between party and party are given by the law as an indemnity to the person entitled to them; they are not imposed as a punishment on the party who pays them nor given as a bonus to the party who receives them.   Therefore if the extent of the damnification can be found out, the extent to which costs ought to be allowed is also ascertained.”

56. As further explained by Arden J of the Court of Appeal in John Mallory Garbutt v Edwards [2005] EWCA Civ 1206, “the principle is this, -- find out the damnification, and then you find out the costs which should be allowed” on the indemnity basis.  In this sense, proportionality that must be applied in the assessment of costs on the standard basis under CPR 44.5(1)(a) would not be a concern here.

57. The schedule of indemnity costs that the appellant lodged to the EAT along his application dated 23 April 2007 was prepared under the indemnity principle.  Besides the damnification having been considered in the schedule, more damnifications incurred by the appellant during the proceedings of this employment case are proven in his three Affidavits [A56-80].

2007.08.31.

Amended on 2007.09.04.
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