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1. This is an appeal on costs alone [1-13] from the order of the Employment Appeal Tribunal (EAT) made by HHJ Pugsley at the hearing on 14 September 2007 and promulgated on 18 September 2007 [14].  The appealed order dismissed another leave for appeal by the same appellant from the EAT Registrar’s order of 11 July 2007 to determine two appellant’s costs applications to the EAT [A34-36, A37-51] out of time and further refuse extension of time to them [A16-18].  

2. The legal basis of an appeal on costs alone has been described in Kinetsu World Express (UK) v Advance Mouldings Component [1994] C.L.Y. 3557: 
“Appeals on costs alone should only be allowed if it could be shown that the district judge had made an order that was unreasonable or erred in law or failed to take into account proper matters or took into account matters which should not have been taken into account.”  

3. The matters that ought to have been taken into account in relation to the appeal on costs alone are found in Scherer v. Counting Instruments Ltd [1986] 1 W.L.R. 615:
“In considering whether the judge had any relevant material on which he could base his exercise of discretion, we must first decide in relation to what proceedings, and consequently what issue, he had to do so.  We have been referred to Donald Campbell & Co. v. Pollak and to Jones v. McKie as authority for the proposition that we must have regard to all circumstances relevant to the issues in the action and the history of the action hitherto and the matters leading to the action.” 

4. The ground of the appeal.  HHJ Pugsley, similar to the EAT Registrar, incorrectly defined the action in relation to that appeal at the EAT misleading to a wrong conclusion that the appellant’s costs applications to the EAT were out of time, and so erred under rule 34(4) of the Employment Appeal Tribunal Rules 1993.  The Judge did not take into account the matter, or the major matters, leading to the appellant's costs applications to the EAT.  The Judge refused to deal with the costs applications that were properly made under rules 34A and 34(4) of the EAT Rules by dismissing the appeal but without providing any proper reason to do so, and so erred from exercise of his discretion in awarding costs at all. 

Action

5. In this case the action was that the appellant made two costs applications to the EAT in April 2007 as well as another application for disclosure on 9 March 2007 [A52-55].  All three applications were made during last EAT proceedings.

Matters or Events Leading to the Termination
6. It cannot correctly understand the action and the matters or events leading to the action without knowing the root of them, i.e. matters and events leading to the termination of the appellant’s employment at Birkbeck College, from which the appellant’s employment case and the proceedings of this breach of contract case came.

Before coming London

7. After obtaining his Master degree at Clemson University in 1989 and Ph.D. degree in Molecular Biology and Biochemistry at Temple University Medical School in 1996 and working as postdoctoral researcher in Eukaryotic transcription regulation for several years [B1-3] since he went to the USA for his high education on 24 June 1987 [B4], the appellant became seriously interested in learning crystallography as a useful tool in order to remain at the front line of the biological research [B105.5].

8. Through communications [B21, B22], Professor Waksman satisfied the appellant’s application for a postdoctoral position in his crystallographic lab, and Birkbeck College made an offer to the appellant on 29 August 2002 with a 5-year contract of employment to work for such position at the School of Crystallography [B23-36].  The appellant accepted the offer by signing the contract on 5 September 2002 [B24].  The College Personnel Manager Ms. A. Groark, on behalf of the college, bound that contract, and so only the college and the appellant himself, but not his supervisor Professor Waksman or anyone else, had the legal right to terminate that contract. 

9. The appellant wrote an email from his lab at Boston University (BU) in the USA to another postdoctoral worker Laurent of Professor Waksman’s lab on 5 September 2002 for information about moving and finding living place in London, and Laurent responded it also by email with his full address on the next day [B37].  The only other lab-mate of the appellant at BU unauthorized access the appellant’s email exchange with Laurent.  Later, he sent to the School of Crystallography those so-called appellant's “personal details” against him personally that he collected and made up after the appellant reported his misconduct to the Department of Biophysics at BU [B15-16] under his supervisor (Professor Shipley)'s firm request [B14]. 

Arriving in London and starting employment at Birkbeck 

10. After resigning his postdoctoral position in the Department of Biophysics at BU [B38], the appellant arrived in London on 7 November 2002 by himself without knowing anyone here except Professor Waksman and Laurent [B39].  In response to an advert for renting a room in a 3-bed flat in a building at Park Lane W1 on 8 November 2002 through the lab telephone, the appellant viewed that flat on the next day [B40.2].  The excellent condition and location of the flat with a few of furniture in it as well as the reasonable rent impressed the appellant and so he expressed his intention to rent a room in it.  Then, under the solicitation that, if he would look for two other flatmates by himself, the rent of the whole flat would be relatively cheaper, and they got that deal [B40.3-4].  On 11 November 2002 the appellant signed the Tenancy Agreement for the whole flat rather than one room and paid the deposit in the letting agent's office.

Problems at flat extended to problem at work

11. Few staff from the school (including Laurent, the school computer manager, one in the school main office, and etc.), after aroused by those personal details, found the appellant’s attempt to rent that flat through monitoring his phone call in the lab.  Then, they influenced staff of the letting agent to dump a lot of low quality furniture and items (a few of them even in shabby condition) full of that flat that the appellant had decided to rent just before he entered that Agreement [B41.4-5].  This unforeseeable event made the showing the flat to him to become misrepresentation.  After knowing such misrepresentation following the signing of the Agreement, the appellant refused to sign the Inventory and requested to restore the original condition of that flat.  Then, the manager of the letting agent cheated him by promise that, if he would move into the flat without delay, all the furniture and items he did not want would be removed on the following Saturday (16 November 2002).  Under such gentleman agreement the appellant paid the one-month rent and moved into the flat on 13 November 2002.  After that, the letting agent removed the dinning table set that was the best quality furniture originally in that flat and very few others on 16 November 2002 and a sofa in several days later, and nothing more by the end of the tenancy [B415a-7]. 

12. The appellant started his work in the lab from the first day when he arrived in London.  After he received the protein expression vectors on 18 November 2002 [B46], he started his research project of the lab immediately.

13. During the day of 19 November 2002, Laurent and/or others from the school, through the letting agent, gained entry into that flat while the appellant was in the lab and damaged the door of the washing machine in the flat [B42.10-14].  

14. On 25 November 2002, by using the lab telephone, the appellant made a complaint to the letting agent about the failure to fulfil that gentleman agreement and the incidence occurred on the 19 November.  The appellant's request to meet the manager was refused [B43.16-17]. 

15. On 27 November 2002 the appellant found at first time that his bacterial culture experiment was inhibited completely and unusually.  By a set of tests, it was found that changing the condition of the culture medium was the cause of the inhibition [B55-56]. 

Obtained legal help on flat problems

16. The appellant got a solicitor, Mr. Elton, for help on his flat problems.  Mr. Elton made a complaint to the letting agent (that was also the notice to terminate the Tenancy Agreement) on 3 December 2002 with a proposal to settle the case [B47-48].  In response, those few bad guys introduced to Professor Waksman many postdoctoral position seekers who had contacted the school, which was a good thing to Professor Waksman but they did it in bad purpose of getting rid of the appellant.

17. The letting agent prepared a letter dated 6 December 2002 in response to Mr. Elton’s letter but refused to settle the case [B50-51].

18. On 7 December 2002 (Saturday, a colder day), Bateman (who lived in walking distance to the appellant’s flat and to the lab) gained entry into the flat through the porter of the building and turned off the radiators inside the flat during the daytime when the appellant was in the lab [B43.18-20].  After the appellant saw his bacterial culture started to grow up (the medium was becoming cloudy) and then left the lab in late evening of that day, Bateman went to the lab and made malpractice to inhibit that bacterial culture (causing the medium to become clear again) [B49]. 

19. On 9 December 2002 staff of the letting agent stole a chain of the appellant’s spare personal keys from that flat while he was in the lab [B44.21-24], which event was admitted by the manager of the letting agent in that letter dated 6 December 2002 but actually faxed to Mr. Elton on 10 December 2002 [B51].  Under such situation, the appellant vacated the flat on 12 December 2002 under Mr. Elton's instruction. 

Professor Waksman’s understanding culture problem and following response by few bad guys

20. By knowing the results of the appellant's tests on the first bacterial culture incidence and the results of the test instructed to the appellant, Professor Waksman understood the incidence, and expressed such understanding in his letter to the appellant on 17 December 2002: “... It rarely other people's fault and when it is, then it is often a benign oversight or a problem in the lab policy that can be easily rectified.  It is almost never a deliberate attempt at sabotaging...” [B52].  Both Professor Waksman and the appellant understood that the suspect who made the incidence came from the other group (the mentor of the junior faculty leading that group was the Head of the school, Professor Moss) sharing the same large lab room with Professor Waksman’s group.  By this time, the appellant also found his cell culture experiment was inhibited similarly after observations and tests [B56]. 

21. Mr. Elton sent another letter with evidence including adverts, the photographs of the shabby furniture dumped into that flat and the damaged washing machine, and etc to the letting agent and pressed it to settle the case on 18 December 2002 [B54]. 

22. Those few bad guys from the school started to make pressure on Professor Waksman, e.g. their bothering the redesigning work for his staff office in late December 2002, in purpose to punish the appellant.  At meantime Bateman gained entry into the appellant's second rented flat in London (WC1) through the landlord (a minority man) and searched his personal belongings in purpose of collecting evidence against the appellant, which caused the appellant’s conflict with the landlord and forced him to moved out of that flat on 23 December 2002 [19.14]. 

Making complaint on problem at work to school and school’s intention to terminate

23. Such irresolvable problems both at work and at his residences forced the appellant to report them to Professor Moss orally on 30 December 2002, and wrote a complaint report on the incidences of the work on 3 January 2003 under Professor Moss’ request [B55-56].  By surprise, the school did not resolve the problem as expected.

24. In early January 2003, under the pressure from those few bad guys and his concern about the relationship with Professor Moss, Professor Waksman made his mind to replace the appellant with Sabstein (who came from Professor Waksman’s brother’s lab in France and sought for a postdoctoral position in his lab).  Then, he threatened the appellant with dismissal regarding his effort under legal help to resolve the flat problems on 6 January 2002.  He also sent Ms. Groark by email that appellant's written complaint on the malpractice to the school and made false allegations about it, “This shows clearly that Wuchao [the appellant] persists in not recognizing that the failure is his,” in one email [B57] and about his work progress in another email on the same day [B58, B146.19(1)]. 

25. Professor Moss also sent email to Ms. Groark on 8 January 2003 to determine that the appellant’s complained problem might come from the problems he had at his residences and his complaint to the school would make the work at the school impossible: “Wuchao has had some problems with moving to London that may have affected his work.  However a change in attitude is clearly needed otherwise any further (team) work is not possible” [B59].  This tells clear that the school thought the termination would be appropriate if the appellant insisted in his complaint on the malpractice.  

26. Then, Ms. Groark advised the school and Professor Waksman that the appellant was in his probation period and the Probationary Procedure of the college needed adhered to “if the College finds itself in the position of considering termination of the appointment” on 8 January 2003 [B59].  Clearly, Ms. Groark did not think the evidence provided from the school and Professor Waksman had reached the level of considering termination against the appellant yet. 

Final letter of appellant’s solicitor to letting agent triggered termination process

27. On 16 January 2003 Mr. Elton wrote to the letting agent again by warning about litigation at the county court if it still refused to settle the case [B60].  On the next day or so Laurent expressed to the appellant in the lab that he would like to pay for the deposit of that appellant's first tenancy in London (that has not been returned by the landlord).  At this moment, Bateman came and told to Laurent not to do this and advised him to let Ms. Groark know the situation... 

Influence on College Personnel Manager by those few bad guys for termination

28. Over the weekend by 21 January 2003 the appellant found that the proteins in his repeated purification experiment were unusually lost in surprisingly large amount.  Later, after careful observations and tests, he found that the unusual loss of proteins was not caused by pH or the procedural problems (that are the usual factors to cause loss of proteins during purification) but it associated with a stable input into the purification system, for example proteinase to cause degradation of proteins [B144.15].  It has been known that the suspect in making this problem was another French postdoctoral worker from another lab in the school who was a protein purification expert and a good friend of Laurent (also French).

29. At meantime, supposedly, those few bad guys told Ms. Groark about the matter regarding the problems in relation to the appellant's first rented flat in London with those personal details (that they relied on to make the actions) and the appellant's effort under the legal help to resolve the problem of that flat. 

Asked appellant to leave voluntarily

30. Ms. Groark then advised Professor Waksman to ask the appellant to leave voluntarily.  Professor Waksman did it on 22 January 2003 and explained its reason to the appellant that he was in his probation period (nothing more).  Professor Waksman also told to him that there was also an email sent to him with the same matter as he had told to him.  The appellant never opened that email due to his busy protein purification work at that time.  But, when the termination occurred and he wanted to see that email, it was no longer available to him.  Surprisingly, the content of the email dated on that date that was used at the ET hearing of 28 August 2003 by the respondent regarded the so-called appellant’s repeated complaints in relation to his work as the reason for asking him to leave voluntarily [B103]. 

31. By the end of that week, the appellant had purified out sufficient amount of the proteins and started crystal screening from them immediately, and several days later they produced promising crystals in certain conditions.  

32. At meantime the appellant witnessed that Bateman tried to make up evidence from the appellant's injured protein purification result in comparison with the one from that protein purification expert.  Supposedly, that evidence made up by Bateman was put before Professor Moss and Ms. Groark.  It is known that there was so-called “Ms. Groark’s evidence” [B125.14-17], which might be made at this time, too, under the influence by those few bad guys. 

Appellant’s refusal to leave voluntarily led to termination decision

33. On Monday of 27 January 2003 Professor Waksman sent Ms Groark two emails on the same day.  In his first email he made another false allegation about the appellant’s modifying an old protein purification protocol [B61, B62, B146.19(2)] and then stated to Ms. Groark: “although I would like to start the procedure now, I would like to see it implemented only next week and only after I have given the go-ahead” [B164].  It is clear from this statement that it was Ms. Groark who had asked Professor Waksman for evidence against the appellant and pushed him to start the termination (or procedure) right away on that day.  After Professor Waksman expressed that he still wanted to wait for another week, Ms. Groark must have pushed him again to ask the appellant to leave immediately and, if the appellant refused to do so, the termination must be implemented right away.  As such, Professor Waksman asked the appellant immediately on that day to leave voluntarily again but without giving any reason other than that he was in his probation period, and so the appellant refused it.  Then, no more than a half hour from his first email, Professor Waksman sent Ms Groark the other one with his proposal for the termination of the appellant's employment [B66]. 

34. Thus, it was Ms. Groark’s idea, as those few bad guys wanted since the appellant found Mr. Elton to resolve the problems at that flat in early December 2002, to get rid of the appellant, and so she pushed Professor Waksman to make that termination proposal immediately on the basis of (1) the false information so-called appellant’s “personal details”, (2) the appellant’s effort to resolve that flat problems under the legal help, and (3) the appellant’s refusal to leave voluntarily without proper reason.  It was also Ms Groark to decide the date when the termination would occur and further advise Professor Waksman to prepare that termination notice letter dated 7 February 2003, which was the first day after the appellant's three-month employment and from which gross misconduct was not required for termination under the Probationary Procedure.  Ms. Groark was the only real dismissing officer though she did not dare to release her email to Professor Waksman on 27 January 2003 that would prove that proposition.

On day of termination

35. On 7 February 2003 the appellant was asked to have a meeting with Professor Waksman, Professor Moss and Ms. Groark where the termination notice letter [B67-68] was handed to him.  The appellant questioned in the meeting about the reason for the termination and its compliance with the Probationary Procedure.  In answer to his question, Ms. Groark expressed: "to call police” and “storm your home."  Such answer confirmed that Ms. Groark in the termination relied on those "personal details" and the matter in relation to the appellant's residences, as those few bad guys presented to her, rather than his work at the school including his complaint report to the school she received on 7 January 2003.  Finally, the appellant was forced to leave the campus under Ms. Groark’s instruction.  It has been known during the proceedings that Ms. Groark during the termination not only did not comply with the Probationary Procedure and no ground of such termination could much any contractual reason for termination at different contractual periods under the contract.  Frankly, such termination was the action of race discrimination against the appellant, which made the college in breach of the implied condition of employment under the Race Relations Act 1976. 

In conclusion

36. It was those few bad guys from the school who, on the basis of those appellant’s “personal details”, engineered unlawful harassment/eviction against the appellant at his first two residences in London, made malpractice repeatedly against his research work, and further pushed Professor Waksman to punish the appellant and pushed Ms Groark to make the termination, which have generated the whole episodes of the appellant’s problems in London.  On the other hand, no matter from which views, Ms. Groark was the only one who capably and practically made the unlawful termination of the appellant’s employment at Birkbeck College from the same stand of those few bad guys but failed to comply with the contract at all.  It was Ms. Groark who directed Professor Waksman to act following her wrong way of the termination. 

Matters or Events Leading to the Action

37. The matters or the events leading to the action can be traced back to four years ago when the proceedings of this employment case started.  There are events more critical than others in leading to the action.  

Commencement of proceedings at Employment Tribunal
38. After the college refused the appellant’s rebuttal to the termination immediately after it [B69-71] and made no response to the informal settlement initiative from the Brent Citizen’s Advice Bureau (CAB) in March 2003 [B72-73], the appellant, under the CAB advice, made a formal complaint (breach of contract) at the ET on 24 April 2003 [B74-78].  The respondent lodged its ET3 on 21 May 2003 to resist the complaint with the ground of the termination as incapability [B79-80]. 

39. Under advice from various Law Centres and the Race Discrimination Unit, the appellant filed another Originating Application for race discrimination on 14 July 2003 [B86-87].  It was out of time but, clearly, the reason for the delay was that the appellant had not understood his race claim until after he received the first legal advice at the Islington Law Centre on 21 May 2003 and he had not known the correct way to make another new claim with his existing claim until he received the advice on the matter at the Race Discrimination Unit on 10 July 2003.  The ET consolidated two Originating Applications at a direction hearing on 4 August 2003, and gave the directions to the preliminary hearing fixed to 28 August 2003 where the out of time issue would be dealt with by a full tribunal [B101-102]. 

Making up evidence against appellant and his research work during proceedings
40. It was clear that those eight allegations in the termination letter [B67] that have been refuted by the appellant in his Witness Statement [B105.5-17] that was prepared in June 2003 and used at the hearing of 2 October 2003 would not able defend their ground of the termination as claimed in the ET3.  In order to defend their termination action against the appellant’s complaints at the ET, especially the race claim that would be dealt with on 28 August 2003, Ms. Groark tried to make up evidence against the appellant and his research work during the proceedings 

41. Thus, Ms. Groark, by abusing her position as the college personnel manager and her privilege and on the basis of those appellant’s “personal details” from those bad guys of the school that were relied on in the termination, collected more appellant’s personal information pieces, including false comments from bad guys and/or comments of the innocent people (including the appellant’s previous supervisors in the USA) but made under influences by herself with incorrect information about the termination and the need for their comments, from wide resources in relation to the appellant’s previous work and studies that were irrelevant to the termination at Birkbeck at all, and compiled by ignoring their backgrounds and specific conditions to make up the stories and conclusions in order to justify her unlawful termination.  Such made-up evidence is still called the appellant’s “personal details” and is stored on a CD keeping in the claimant’s file at Birkbeck College. 

42. On the other hand, Professor Waksman searched unlawfully the appellant’s personal belongings in his private residences by using those keys stolen from the appellant’s first rented flat in London during the period of April to early May 2003, which was unlawfully under European Convention for Human Rights and Fundamental Freedom.  He used such unlawfully obtained materials and information to make up another line of evidence against the appellant’s work in addition to his false allegations before the termination [B67, B146.19], which had the same feature as those made up by Ms. Groark, i.e. ignoring its background and the special condition.  According to Ms. Groark, such line of evidence has never been given to her for the college’s use in the defence in the proper way.  But it is known that it has been used in the unreasonable conduct engineered during the proceedings by the legal professional representing the school.

43. Those materials and information either against the appellant personally or against his research work made up by Ms. Groark and Professor Waksman not only were not directly relevant to their decision of the termination, but also they reflected the results of the termination, i.e. how the appellant’s reputation was damaged by the termination.  They were similar to the email from one of the appellant’s best collaborators in the USA made after Professor Waksman talked with him about the termination following it, which was used by the college at the ET’s hearing of 28 August 2003 and was refuted by the appellant later in his Notice of Appeal at the EAT [B146.20]. 

Improper actions of Ms. Groark against appellant’s race claim at hearing of 28 August 2003
44. The appellant’s race claim at the ET was made precisely against what those bad guys, Professor Waksman and Ms. Groark did in the termination.  In order to conceal their wrong doings under the claim, Ms. Groark also made the following actions at the preliminary hearing of 28 August 2003. 

45. After filing race claim at the ET correctly, the appellant sent his Race Relations Questionnaire to the college’s representative by post but the representative never received it.  After few amendment of the questionnaire, he sent it to the college directly [B88-91], and then Ms. Groark made her answer to the questionnaire on 29 July 2003 [B92-99].  But, by surprise, the questionnaire that Ms. Groark used to make her answer was that original lost one. Clearly, it was Ms. Groark who had the questionnaire to the college’s representative stolen, which would suggest that Ms. Groark’s actions against the appellant’s race claim was made for her own interest but not for the college.  No surprise, Ms. Groark in her answer did not answer two essential questions provided by the Race Relations Act [B88-89] and answered the other questions evasively except for one providing the information that another Chinese worker would join in Professor Waksman’s lab in several months [B94] (But that Chinese worker left that lab unusually again in another several months).  In addition, after knowing that the appellant filed the correct race discrimination claim and the ET would hear it at the nearest hearing, Professor Waksman “collapsed and rushed to hospital” [B100].  These events confirmed that the appellant’s race discrimination claim had legs.
46. Then, Ms. Groark directed Professor Waksman to alter the content of that email dated 22 January 2003 in order to show that their action to ask the appellant to leave voluntarily on that day were on the basis of the so-called appellant’s repeated complaints on the problems in his research work [B103].  The problem of such altered email was not only contrary to the reason Professor Waksman explained in front of the appellant and what the content of that email was as mentioned by Professor Waksman to the appellant on that day, but also the appellant only made one complaint to the school though he had showed to Professor Waksman (as he did to any of his previous supervisors) all the records of his research work including positive and negative.  At that moment the appellant just observed that protein-degradation problem in his repeated protein purification, and even he would not be sure at that time what happened yet.  The appellant did inform Professor Waksman of the serious problem in the purification but that was much later after the appellant became sure about the cause of the problem following his repeated observations and tests and that was also mentioned at the termination meeting before him as well as Ms. Groark and Professor Moss.  By using this fabricated evidence along with three other email exchanges of 7, 8 and 27 January 2003 [B57, B59, B66], Ms. Groark cheated the tribunal that the termination she made were on the basis of the appellant’s complaints on malpractice.
47. Such action of Ms Groark aimed at concealing their real ground of the termination (race discrimination) in order to win that hearing and had the appellant's race claim dismissed by the tribunal.  Ms. Groark by making such action also took the risk that a termination on the ground of a complaint made to the employer might be in breach of the condition of employment under the college’s public interest disclosure policy as well as might break the law under the Public Interest Disclosure Act 1999.  Of course, Ms. Groark as a personnel manager should know such risk, and at meantime she should also know that the appellant’s complaint was the ground that the school relied on in the initial termination proposal though it was not any part of her termination ground.
48. Further, Ms. Groark at that hearing also improperly used other information to mislead the tribunal.  For example, she used email from one of the best previous collaborators of the appellant’s that was made with incorrect and inaccurate information against the appellant under Professor Waksman’s influence after the termination.  Ms. Groark used the incorrect and inaccurate information in the email to mislead the tribunal that the appellant’s employment at BU and the Oregon Health Science University in the USA were similarly terminated, as described in the Respondent’s submissions to the ET dated 11 June 2004 [B127.25].  The appellant refuted it in his Notice of Appeal at the EAT dated 3 January 2005 [B146.20]. In brief, it was irrelevant to the dismissing officers’ action of the termination, it had poor credibility (especially, that speculation made from it was wrong), and it was purely the result of the termination, i.e. how the dismissing officers, by abusing the fact of the termination with other related false information, damaged the claimant’s reputation further.  The evidence against the appellant made up by the parties of the dismissing officers after the termination containing comments from others they influenced has such features. 
49. Besides, Ms. Groark and those few bad guys from the school including those from Professor Waksman’s lab tried successfully to block the appellant’s attempt to obtain legal representation at that hearing.  When the Islington Law Centre advised the appellant on his race claim [B81, B82] and intended to represent him from late May 2003, Ms. Groark directly influenced the director of the law centre and those few bad guys influenced Ms. Anna Corrigan (who was dealing with the appellant’s case) with the evidence they made up against the appellant causing that the centre decided not to represent the appellant at that hearing [B84] and that Ms. Corrigan became no longer interested in the appellant’s race discrimination claim [B85].  When the appellant sought for other opportunities of representation, they directly made actions (by taking their professional advantage) to block his attempt successfully.  The appellant had to attend that hearing by himself at the time when he had no knowledge of the relevant law and no experience in how to conduct at a hearing, and especially it is difficult for a litigant in person to make a successful discrimination claim on the basis of statistics.  No much doubt, under such situation, the appellant lost his race claim at that hearing.  More details around that hearing were described in the appellant’s Statement of Case [26.47-50]. 
Involvement by School of Crystallography

50. Making that false evidence of email dated 22 January 2007 and disclosure of the relevant others made it possible for the appellant to file another complaint at the ET on the basis of public interest disclosure on 22 September 2003 under s103A of the Employment Rights Act 1996 with the reason for the delay that the college had not released their evidence supporting the claim until the hearing of 28 August 2003.  It is just and equitable for the appellant to do so unless that false evidence is withdrawn formally from the proceedings.  That ground of the termination on the basis of the appellant’s complaints also made the school to become the party to make the termination directly. 
51. Nevertheless, the school did involve in the termination by expressing the information and intention to Ms Groark on 8 January 2003, provided the evidence against the appellant’s research at the college that Bateman made up, and agreed that termination proposal from Professor Waksman as evidenced by the email of Professor Waksman to Ms. Groark on 27 January 2003: “David Moss also thinks that dismissal is the best way to go” [B61].  In fact, one of the eight allegations in the termination notice letter regarded the appellant’s complaint on malpractice to the school.  Before the hearing of 28 August 2003, the school and Professor Waksman also invited the adviser from the Race Discrimination Unit to dinner through the classmate relationship between that advisor and the junior boss of Bateman after they knew the appellant had got an appointment at the Unit and that advisor had been assigned to advise the appellant, according to that advisor confessed to the appellant.  Such action of the party of the school aimed at the appellant’s race discrimination claim and the hearing of 28 August 2003, too.  In fact, what the school has acted against is not only the claim based on the public interest disclosure but also all other claims of the appellant’s employment case.
52. The party of the school did not refute that false evidence in order to stop the appellant’s claim based on public interest disclosure.  Instead, the party collected and made up another line of evidence against the appellant’s complaint on the malpractice as well as against his research work and to support their claims of the appellant’s “irredeemably incapable” and their qualifying “summary dismissal” [B124.4, B127.26] on the basis of the false evidence made up by Bateman after the appellant reported his malpractice at the work and his bad acts at the appellant’s residences.  

53. In order to archive their interest effectively, under the school’s direction, Professor Waksman went to the Mary Ward Legal Centre and influenced Mrs. Alison Burns of the centre (who has close relationship with the Employment Tribunal at the Central London where the appellant’s employment case was dealt with) with those lines of evidence made-up by himself and the school as well as those appellant’s “personal details” from Ms. Groark.  From then, Mrs. Burns, actually the party of Mrs. Burns, has been involved in the actions against the appellant’s employment case as a part of the party of the school.  Surprisingly, Mrs. Burns, as a senior solicitor, did not advise the school as well as the college for a better defence under the proper procedures and the law.  Rather, the party of Mrs. Burns, similar to Ms Groark to abuse her position and professional advantage, has continued to engineer inappropriate and/or unlawful actions against the appellant’s employment case during the proceedings. 

54. In addition, the party of Mrs. Burns, by using the information of the appellant’s previous studies and work places from Professor Waksman, collected and made-up more the appellant’s personal information and further added it into the “personal details” made by Ms. Groark.  In comparison to the “personal details” received and made-up initially by those few bad guys from the school, the ones collected and made up further by Ms. Groark or by the party of Mrs. Burns using more false and/or inaccurate information and /or comments made under influence by them are more influential against the appellant in purpose to justify the termination and the unreasonable conduct of the proceedings. 
55. Different from Ms. Groark’s, the actions made by the party of Mrs. Burns from then on were more sophisticated and effective to cause damage but more underhanded, but such situation is true only to the appellant’s case, which has made the party of the school to become the major force in causing protraction of the proceedings for over four and half years and dramatically increase of the costs incurred by the appellant during the proceedings since September 2003. 

First ET’s extreme decision of 2 October 2003
56. It has been well known that Mrs. Burns under influence from the party of the school directly involved herself in the full hearing of the breach of contract case on 2 October 2003.  She made up the extreme decision and forced the junior Chairman Lewzey with two other silent minority tribunal lay members to accept that decision to dismiss the entire breach of contract claim and even make a costs order against the appellant with alleged misconceived claim as the ground [B114-119].  All parties at that hearing experienced such situation.  It was described in more details in the Statement of Case [30.56-63].

Ms. Groark’s attempt to recruit Ms. Corrigan
57. After the ET full hearing, Ms. Groark provided Ms. Corrigan with those improper means Ms. Groark had used to monitor the appellant’s daily activities in order for Ms. Corrigan to be able to manipulate the appellant’s case with an excuse that Ms. Corrigan would help the appellant for his employment case.  But Ms. Groark’s actual purpose was to use the party of Ms. Corrigan in helping her dispute with the party of the school regarding who should take the major responsibility and liability of the termination as well as the relevant damages and costs.  Then, Ms. Corrigan further developed the means with new devices to truck mobile communication and to trace movement under the public surveillance systems, and Professor Waksman also provided her with those appellant’s personal keys stolen by those few bad guys from the appellant’s first residence in London.  However, Ms. Corrigan has never informed the appellant of such situation and also any information of their actions in relation to the case.  Of course, the appellant would not allow others to act on his behalf but without his knowledge and consent, especially by using those improper means.  With no surprise, the party of Ms. Corrigan, during passed several years, has never made any real legal help on the appellant’s case nor made any positive contribution to the progress of this employment case.  Instead, the result of their actions has made the party of Ms. Corrigan a force to cause damage of the appellant during the proceedings as well as to act against his immigration case, especially in interference with the appellant’s attempts to obtaining legal helps and representation.  

First appeal at EAT in 2004/2005 
58. The first most notable action against the appellant’s appeals at the EAT was to steal the Notice of Hearing and the basic bundle prepared by the EAT that were sent to the appellant via post in mid April 2004, a month before the first hearing at the EAT.  This action caused the appellant to attend the hearing without a reasonable preparation and without any evidence from him put before the Judge at the hearing at the time when he did not have experience in and knowledge of the appeal.  This was the major reason why the Judge dismissed two appeals based on his race discrimination claim and the claim regarding the public interest disclosure.  It is known that that post of the EAT sent to the appellant was taken after the delivery by one of his housemates who connected to those few bad guys of the school.  This was probably the most significant unreasonable action against the appellant’s case from those few bad guys of the school.

59. After HHJ Burton allowed the appellant’s appeal based on the breach of contract claim to proceed at the second hearing on 27 July 2004 [B129-130], the party of the school engineered action to deliver their made-up evidence to the academic member of the appeal tribunal that the EAT assigned to deal with the appellant’s appeal at the preliminary hearing fixed on 24 November 2004, and further to influence him to work for their interest against the appeal.  After the end of the preliminary hearing where the tribunal had allowed all major points argued by the appellant’s Counsel to be amended into the Notice of Appeal and allowed the appeal to proceed for a full hearing, that academic member who expressed nothing against the tribunal’s decision at the hearing went back to the EAT again when the appellant walked out the EAT’s building and then the Judge changed the order made at the preliminary hearing and made the Judgment to disallow the appellant to amend his Notice of Appeal.  No much doubt, that academic member presented to the Judge without the other member of the tribunal the made up evidence against the appellant’s complaint and his research work, which caused such result. 

60. Under the request from the appellant’s Counsel, the EAT amended the order on 14 December 2004 to restore the original decision made by the tribunal at the preliminary hearing [B135-136].  The appellant lodged the amended Notice of Appeal on 3 January 2005 [B137-151] and the respondent did not make its Answer to the amended Notice of Appeal [B152, B153, B159].  It can tell that, behind the scene, the party of the school pushed hard to have that Judgment promulgated on15 February 2005 released to the parties [B154-158], to have the full hearing fixed already cancelled, and to have the second preliminary hearing arranged on 16 March 2005 in order to finally change the order made at the first preliminary hearing under the full tribunal.  At meantime the party of the school also engineered action to influence the appellant’s Counsel resulting that he did not fight for the appellant’s interest at the second preliminary hearing rather followed the tribunal to change the order, i.e. dismissal of all the points he argued and the tribunal allowed previously save one, whether one month notice could justify the termination on the basis that the appellant was incapable as the school claimed from their false evidence. 

Second extreme decision from ET’s rehearing on 15 July 2005
61. That unreasonable action engineered by the party of the school to influence the appeal tribunal further extended by putting the made-up evidence to the EAT Registrar but without the knowledge of the appellant after the case had been remitted back to the ET under the order from the appeal tribunal presided by HHJ Serota at the full hearing of 8 April 2005 and the ET had chosen a Chairman who is the old friend of the EAT Registrar to preside the tribunal to deal with this case at the rehearing.  

62. Indeed, at the beginning of the rehearing, the Chairman expressed that she had talked about the case with her old friend at the EAT.  At meantime the party of the school had also influenced a minority lay member of the rehearing tribunal who behaved strangely toward the appellant regarding the evidence at the rehearing (it seemed that that lay member had already known the appellant’s work other than that shown by the appellant’s evidence).  As such it is no surprise to see that the tribunal in making their decision to dismiss the claim [B163] ignored the proper evidence presented by two parties and the results of the debate between two parties at the rehearing that proved that the allegation on the appellant’s complaint on the malpractice had no ground and the appellant made his complaint to the school in good faith [B172.10-15, 38.91-93], instead the tribunal improperly relied on the made-up evidence of the school (undisclosed to the appellant) received through either that minority lay member or the EAT Registrar. 
Appellant’s winning his appeal of this breach of contract case at EAT in early 2006

63. Following the appellant’s appeal to the EAT at the second time against the ET’s decision from the rehearing that filed on 5 August 2005 [B168-177], HHJ Rimer of the EAT allowed the appeal to proceed to a full appeal hearing, from which it was clear that the appellant got on a winning track. 

64. At meantime the appellant filed another claim at the county court against the letting agent for its unlawful harassment/eviction against the appellant at his first residence in London at the end of September 2005 after the letting agent made no response to his another settlement proposal.  In react, the parties of the dismissing officer made plot to force the appellant out of his last residence to become homeless (against the help from the letting agent of his last residence to try to resolve his residential problem) in October 2005 [B178, A77].  Further, they had the appellant’s passport and UK residence permit stolen in mid-November 2005 following another action to steal and destroy his US green card in November 2003, which have caused the appellant’s immigration problem by far [A69, B211-216].  It was clear that their actions aimed at forcing the appellant to lose his ability of dealing with his employment case and the flat case.  They also made plot to have the appellant’s decade scientific sample collection destroyed in October 2005 and later also have his CD storing his previous research work records damaged [A56].  They even broke into the appellant’s rental space, poisoned his drinking water, and made him ill (Police crime ref. 1933512/05).  

65. Just before the full appeal hearing on 20 January 2006, the party of the school made action with the made-up evidence against the appellant’s research work toward the appellant’s Counsel improperly causing her failure to bring her Skeleton to the hearing as promised and spoke nothing on the case before the appeal tribunal except for a request for adjournment [A8.39].  

66. However, the appeal tribunal was not bothered down by such unexpected events at that hearing of 20 January 2006.  The tribunal, on basis of evidence and arguments from both sides [B180-183, B184-185], made determination against both ET’s decisions that the Respondent was entitled for the termination, and even rejected their official ground of the termination, i.e. the appellant’s incapability.  Then, the appeal tribunal decided: “It is for those reasons that we shall allow this appeal and direct that in place of the order of the Tribunal is to be substituted a provision that the Appellant is entitled to be paid damages on the footing of three month’s notice” [B205.36].  As such the liability of the case has been ruled. 

Respondents’ refusal of appellant’s settlement proposal after EAT’s ruling

67. After receiving the Judgment of the EAT from the hearing of 20 January 2006, the appellant immediately wrote to the college on 28 February 2006 for reinstatement in order to settle that nearly three years old case informally without going to the ET further to fight on damages and costs [B206-207].  But it was Ms Groark and the school who refused his request for reinstatement without giving any reason and asked him to continue the proceedings with a letter prepared and signed by Ms. Groark but using the name of the Director of the Personnel Department [B208], which made him no choice other than continuing his pursuit for damages and costs at the court until right now.
Addition of those other parties into respondent’s camp by Chairman Clark

68. The most critical event leading to the action had not come until 15 May 2006 when the Judgment from the remedy hearing at the ET was released where Chairman Clark added those other parties into the respondent’s camp of this case [B209] after most of those parties who directly involved in the termination made repeated unreasonable actions toward the Chairman during finalizing the Judgment.  Those other parties added into the respondents camp by the Chairman are the following:
(1) 
The party of the school, the major force to cause the damage of the proceedings since late 2003, such as protraction of the proceedings for over four and half years and no proper resolution so far, which is also the direct cause of those big losses of the appellant during the proceedings as described in his three affidavits;

(2) 
The party of Ms. Groark who was the one who really made the decision to terminate on behalf of the college.  In making the unreasonable conduct of the proceedings, this party acted for Ms. Groark’s own interest but not for the college.  This party is the major force to make those big losses of the appellant during the proceedings; and 

(3) 
The party of those few bad guys from the school who actually initiated these whole episodes of the appellant’s problem in London UK since the most beginning, including other social vice influenced or in relation to them. 

69. The intensified unreasonable conduct by those other parties caused the third extreme ET decision of this employment case from the remedy hearing on 21 April 2006 by not only dismissing the appellant’s claim for loss of his postdoctoral training during that 3-month notice period due to the respondent’s breach of contract but also unreasonably deducting non-referable pay in lieu notice paid at the termination and tax from damages against the contract and the statute.  Although it resulted such extreme decision, the consequential event of the adding those other parties into the respondent’s camp by the Chairman has been so critical that the appellant becomes legitimate to use the unreasonable conduct of those other parties during the proceedings as a good ground for his costs application to the EAT.
Understanding of unreasonable conduct of proceedings made by those other parties of respondents

70. The final events leading to the action is his understanding the nature and details of the unreasonable conduct that was made by the other parties.  Such understanding had not been better archived until last EAT proceeding after the appellant heard the name of the so-called his “personal details” of Ms. Groark from the lab Manager of the Birkbeck Master (Professor David Latchman)’s lab in mid-October 2006 (when he tried to send another letter to the Master of Birkbeck but the party of Ms Groark also sending those “personal details”) [B210] and after he knew in early 2007 there was further undisclosed evidence in the hands of the school in relation to their claim for summary dismissal against his research work at the college (when he sought for legal help for the appeal to the Court of Appeal from the EAT’s decision regarding damages).  During his appeal at the EAT from the decision of the ET to dismiss his costs application at the ET and during his preparing for his costs applications to the EAT, his understanding improved gradually and deeper and deeper when he explored the unreasonable conduct of the other parties further.

Opportunity for appellant to make costs applications to EAT

71. On the other hand, the appellant’s appeal to the EAT from the ET’s dismissal of his costs application at the costs hearing of 6 October 2006 was also initiated the unreasonable actions of those other parties toward the solicitor firm and the counsel who represented him at the costs hearing.  Although the dismissed application for costs to the ET did not have a solid ground with the college’s misconceived defence as the major support, the appeal to the EAT created last EAT proceedings of this case and so gave the appellant a chance to make the costs applications to the EAT under rule 34(4) of the EAT Rules. 

In summary

72. The prolonged unreasonable conduct of the proceedings by those other parties with the undisclosed evidence they made up during the proceedings formed potentially valid ground of a costs application.  The winning the case at the EAT in early 2006 was added into that ground, which made it solid.  However, the action had not become possible until those other parties were added into the respondent’s camp in the Judgment of the remedy hearing on 15 May 2006.  After this, the action had still not become practicable until the appellant has had a sufficient understanding about the nature and details of the unreasonable conduct made by those other parties not earlier than he made appeal to the EAT again from the ET’s dismissal of his costs application at the end of 2006.  At meantime such appeal gave the appellant a chance to make the action in time under the EAT Rules.  These were the reasons why the appellant was not confident to make a costs application at the hearing of 20 January 2006 and also why he could not use the unreasonable conduct of those other parties to make a solid ground for his costs application to the ET dated 25 May 2006.  HHJ Pugsley, similar to the EAT Registrar, did not take into account these proper matters leading to the action at the hearing at all.
History of the Action

73. The history of the action are the followings:

(1) The appellant lodged two costs applications to EAT in April 2007, i.e. within last proceedings;

(2) HHJ Serota in the order (sealed on 30 April 2007) to direct the Registrar to consider the costs applications [A33];

(3) The appellant made submissions (dated 30 April 2007) to the Registrar on the issue of time required by the order [A28-32];

(4) The Registrar asked the parties in a letter (on 5 June 2007) to make representation on the costs applications [A27];

(5) The appellant made submissions twice on 18 June 2007 and on 21 June 2007 to the Registrar [A23-26, A19-20];

(6) The respondent made submissions dated 18 June 2007 to the registrar [A22];

(7) The Registrar in Chamber considered all the submissions from both sides, in accordance with her order, and made her order with written reasons dated 11 July 2007 [A16-18].  The Registrar determined that the costs applications are in respect of the hearing of 20 January 2006 and so out of time and further refused to extend time to them;

(8) The appellant made an application on 16 July 2007 for appeal to a Judge from the Registrar’s order [A12-15];

(9) HHJ Pugsley at the hearing on 14 September 2007 dismissed the appeal [14] and refused to give permission for further appeal [15] in accordance with the order promulgated on 18 September 2007.  In the written reasons of such refusal, the Judge made two concerns similar to those made in the Registrar’s Reasons: (a) that speculated assertion from the appellant and (b) the appellant had been represented by counsel at that hearing over a year before; and

(10) The appellant lodged Appellant’s notice to the Court of Appeal on 9 October 2007 [1-13].

Issues in the Action

Action was made in respect of all proceedings of this employment case

74. The first costs application was made to the EAT on 10 April 2007 [A37-51] concerning the costs incurred during all four passed EAT proceedings of this breach of contract case:-

(1) 
the proceedings between 22 October 2003 and 11 April 2005 (EAT/0627/04/DM);

(2) 
the proceedings between 5 August 2005 and 24 January 2006 (EAT/0661/05/ZT);

(3) 
the proceedings on damages between 29 May 2006 and 17 January 2007 (PA/0669/06/MAA); and

(4) 
the proceedings on costs between 11 December 2005 and 30 April 2007 (PA/1806/06/MAA).

75. The other costs application was made to the EAT for indemnity costs on 23 April 2007 [A24-26].  This latter application concerns the costs incurred during the entire proceedings of this breach of contract case including both ET and EAT proceedings and commencing on 24 April 2003 at the ET (ET No: 2201762/2003) [B74-78]. 

Issue of time in relation to appellant’s applications

76. Two appellant’s costs applications regarding the standard costs [A37-51] and the indemnity costs [A34-36] were made in April 2007 during last EAT proceedings of this employment case.  Two costs applications were prepared for consideration by the EAT at the hearing of 25 April 2007 under rule 34(4) of the EAT Rules and s19.2 of the Practice Direction, and they were put before HHJ Serota QC at that hearing.  HHJ Serota QC in his order of the hearing promulgated on 30 April 2007 directed the EAT Registrar to consider them [A33]. 

77. Rule 34(4) of the EAT Rules defines the time when an application for costs can and must be made:

“A party or special advocate may apply to the Appeal Tribunal for a costs order to be made at any time during the proceedings. An application may also be made at the end of a hearing, or in writing to the Registrar within 14 days of the date on which the order of the Appeal Tribunal finally disposing of the proceedings was sent to the parties.”

Under this rule an application for costs to the EAT can be made any time during any proceedings or within 14 days after the end of the proceedings.  It is not the concern under this rule whether the appeal in relation to the proceedings or the hearing where a costs application was made was allowed to proceed or not.  Thus, no doubt, the appellant’s costs applications to the EAT were made during last proceedings and must be considered in time under this rule.

78. The requirement by the EAT for parties to make other interim applications is given under the Practice Direction (Employment Appeal Tribunal – Procedure) 2004.  Neither the EAT Rules nor the Practice Direction set out any time limit to an interim application to be made to the EAT.  Similar to the appellant’s costs application, his application for disclosure made during last EAT proceedings was in time undoubtedly.  The EAT Registrar erred in determining in her Reasons that the appellant’s application for disclosure was out of time, too.  

Restriction to awarding costs by the EAT

79. Awarding costs in relation to the proceedings is discretion of the Judge as defined in rule 44.4 of the Civil Procedure Rules 1998.  At the EAT such discretion of the Judge is limited by rule 34A of the EAT Rules, which defines the circumstances in which the Judge may make a costs order: 

“34A (1) Where it appears to the Appeal Tribunal that any proceedings brought by the paying party were unnecessary, improper, vexatious or misconceived or that there has been unreasonable delay or other unreasonable conduct in the bringing or conducting of proceedings by the paying party, the Appeal Tribunal may make a costs order against the paying party.

(2) The Appeal Tribunal may in particular make a costs order against the paying party when–

(a) he has not complied with a direction of the Appeal Tribunal;

(c) he has caused an adjournment of proceedings.

(3) Nothing in paragraph (2) shall restrict the Appeal Tribunal’s discretion to award costs under paragraph (1).”
80. Such limitation comes from the fact that the EAT, similar to the Employment Tribunal (ET), is a costs free jurisdiction, which is further explained in case law.  HHJ Burton provides the principle for a costs order under a costs free jurisdiction in Salinas v Bear Sterns International Holdings Inc [2005] ICR 1117:

“that the jurisdiction of employment tribunals was ordinarily a costs-free jurisdiction and costs orders were rare or exceptional because the necessary requirements of rule 14 of the Employment Tribunals Rules of Procedure 2001 had to be established before the discretion could be exercised; but that the tribunal had used language that showed beyond doubt that it appreciated the limitations on its jurisdiction and that it gave due regard to the nature, gravity and effect of the unreasonable conduct as factors relevant to the exercise of its discretion; and that the history of the proceedings more than justified the tribunal's conclusions.”
81. Another example is provided in Burton v British Railways Board [1983] I.C.R. 544 where the EAT held that an order for costs cannot be made in favor of the party winning the case unless the other has been guilty of some improper or unreasonable behavior.
82. The appellant won this entire breach of contract case during his appeal to the EAT at the second time at the hearing of 20 January 2006, which indicated that the respondent’s defence was misconceived [A37.4].  But this alone would not be the sufficient ground for the EAT to award costs against the respondent under the rule 34A as well as the principles from Salinas v Bear Sterns International Holdings Inc [2005] ICR 1117 and Burton v British Railways Board [1983] I.C.R. 544.  Thus, the guilty of some improper or unreasonable behavior/conduct of the proceedings by the other side would be necessary and even sufficient ground for awarding costs at the EAT.  In addition, in accordance with the principle from Salinas v Bear Sterns International Holdings Inc [2005] ICR 1117, a costs-free jurisdiction in considering to award costs must further take into account the nature, the level of severity and the effect of the improper or unreasonable behavior/conduct of the proceedings.  The appellant’s applications for costs to the EAT rely on the ground, or major ground, of the unreasonable conduct of the proceedings by those other parties of the Respondents under the rule 34A and those principles.
Unreasonable conduct of those other parties is valid ground for appellant’s costs applications

83. Under the restriction from rule 34A of the EAT Rules and the principles in Salinas v Bear Sterns International Holdings Inc [2005] ICR 1117 and Burton v British Railways Board [1983] I.C.R. 544, it is not sufficient for the appellant to use the misconceived defence by the respondent as the ground of his costs applications to the EAT solely.  It is still weak to use the unreasonable conduct of the proceedings made by the representative of the college as the only additional ground.  Under such situation, it is crucial to use the unreasonable conduct of the proceedings made by those other parties as major ground, as the appellant has done, to support the costs application to the EAT, which has much strengthened the costs applications. 
84. Under the principle from Salinas v Bear Sterns International Holdings Inc [2005] ICR 1117, the Judge of the costs free jurisdiction during the exercise of his discretion on costs must give regard to the nature, gravity and effect of the unreasonable conduct as relevant factors.  
--- Those actions made by those other parties during proceedings are unreasonable and/or unlawful conduct in nature
85. The nature of the unreasonable conduct of the proceedings made by those other parties may include the following.  
(1)
First of all, those other parties have collected and made up those lines of materials either against the appellant personally or against his research work during the proceedings and raised other information of the case, which are undisclosed to and uncontested by the other side, as their secret weapons for making the unreasonable conduct of the proceedings including the at least the following.

(a) There are three lines of the so-called appellant’s personal details against him personally:

(i)
those collected and further made up those few bad guys from the school before the termination;

(ii)
those further collected and made up during the proceedings by Ms. Groark, including so-called Ms. Groark’s evidence, on the basis of the personal details from those few bad guys of the school;

(iii)
those further collected and made up during the proceedings by the party of the school also on the basis of the personal details from those few bad guys of the school.

(b) The line of evidence collected and made up during the proceedings by Professor Waksman against the appellant’s previous research work;
(c) The line of evidence against the appellant’s research work at Birkbeck in the hands of the party of the school, which were collected and made up by those few bad guys either before the termination or during the proceedings and use by the party of the school during the proceedings;
(d) Other information of the case, such as the issues that should have been raised through the college’s legal representative at the hearings before the tribunal and the appellant (or his lawyers) under proper directions and rules of the courts and the law.


Those other parties and the college have repeatedly refused to disclose these lines of evidence to the appellant though they are not any sort of confidential information of the college that cannot be disclosed.  Importantly, they are either fabricated under misconduct, unlawfully obtained against the European Convention or improperly interpreted by ignoring its background and specific conditions, and so they have very low credibility or are not valid for use under the proceedings.  Further improper, unreasonable and dishonest use of them also violated the court’s directions and rules as well as the law (this will be argued below in the issue of the disclosure).
(2)
Unlawful monitor of the appellant’s daily activity against the article 8 of the European Convention as well as communication of relevant lawyers and even courts in purpose of acquiring the targeting information of their unreasonable conduct.  

(a) As early as the appellant just started his employment at the college in November 2002, those few bad guys of the school, in purpose of making their actions against the appellant at his residences and against his research work at the college, started to improperly monitor his telephone calls through relevant employees of the college switchboard and the phone companies, his use of computer through relevant employees of the services providers and the Internetcafes, his incoming and outgoing posts through the employee of the postal services and Royal mail, his activities at home through Landlords, the letting agents, housemates and residential neighbours.

(b) During the proceedings, Ms. Groark started, by abuse of his position and professional privilege and in purpose against the appellant’s legal cases, not only to adapt all those means used by those few bad guys but also to develop more and much further, such as unlawfully to gain the devices to monitor his mobile after improperly acquired its ID number, to illegally set up her own system provided by the public security surveillance services of transportation, street and other public spaces, to gain information through security personnel and/or other relevant staff of the services in relation to the appellant’s daily activities, to gain access computer remotely within certain distance, even to gain the way to monitor his financial activities of using his debt card and Barclaycard under help by some employees of Barclays bank she influenced, and recently to acquire the more advance spy device to gain image through walls and sound within certain distance.  Ms. Groark also further provided some of these means to others to act against the appellant and his cases.  The party of the school also gained these improper means in making their unreasonable conduct of the proceedings.

(c) Those other parties, by using the similar means, have further monitored the lawyers who were helping the appellant’s legal cases and whom the appellant was seeking for help, such as the appellant's communications with the Islington Law Centre in June/July 2003, with the Counsel of Ms. Venturino when she was representing the appellant at the hearing of 20 January 2006, and with Beveans most recently when they intended to represent him for the current appeal at the Court of Appeal. 

(d) Those other parties have even monitored the court’s activities of telephone and fax communication and/or the relevant court staff they influenced, especially the listing information of the Judge and or the tribunal members who had been assigned to the specific hearing or proceedings.  The best examples for this were that the party of the school acquired the information of the appeal tribunal for the preliminary hearing of 24 November 2004 at the EAT and they made action toward the academic member of that tribunal, and that gained the information of the Chairman and the other lay members of the ET’s rehearing tribunal in July 2005 and then they made actions directly toward the Chairman’s old friend (the EAT's Registrar) and the minority lay member of the tribunal, as having been addressed more details in the Statement of Case [16-48].

(3)
Interference with and block of the appellant’s obtaining legal help and representation during the proceedings.  Ms. Groark-led action to block the appellant’s representation at the ET hearing on 28 August 2003 was an early example.  The continuous actions made by the parties of the school with the undisclosed evidence against the appellant toward the appellant’s lawyers and potential lawyers until most recently are major examples.  It was such actions of those other parties that have forced the appellant to study the English law relevant to his employment case and another related county court case through taking advices from lawyers and by himself and gain his experiences in conducting proceedings as a litigant in person but a lawful litigant in person under s28(2)(d) of the Courts and Legal Services Act 1990.

(4)
Mislead the court and the other party of the case to the proceedings.  The best example for this was to improperly rely on that fabricated email dated 22 January 2003 and change the ground of the termination by Mrs. Groark and Professor Waksman in defending the appellant’s race claim at the ET hearing on 28 August 2003, which forced the appellant to make another new claim under public interest disclosure against the respondent.  A quite similar case can be found in Arrow Nominees Inc v Blackledge [2000] C.P. Rep. 59 where the Court of Appeal allowed the appeal on the basis that the respondent’s production of fraudulent documents led to a substantial risk of injustice, had been such that he should have been deprived of the right to pursue his case, and made it impossible for the parties to be placed on an equal footing, that it had added significantly to the costs of the proceedings, and that it had occupied a great deal of the court’s time to the detriment of other litigants. 

(5)
Outside the run of normal litigation.  Those other parties did not present the evidence and the issues of the case through the college’s legal representative at the hearing before the tribunal and the appellant (or his lawyers) under proper procedure.  Instead, they delivered the made-up evidence and those issues secretly to the Judges and/or members of the tribunals.  For example, Ms. Groark taking in charge of the defence for the college and attended all the hearings at the ET and the EAT as required to the respondent but many of the issues against the appellant’s claims that she did not raised at the hearings either by herself as witness or through the college’s legal representative were delivered by the party of Ms. Groark to the Judge/Chairman or the tribunals outside the hearings inappropriately, such as those recorded in the Judgment and its Reasons from the ET’s rehearing [B165.9-10], which were refuted by the appellant in his relevant Notice of Appeal [B171.8(2)], and from the ET’s remedy hearing and etc.  Besides, the actions made toward the tribunal at the ET’s full hearing on 2 October 2003, toward the appeal tribunal of the preliminary hearing during the appellant’s first appeal of this breach of contract case at the EAT in late 2004 and early 2005, toward the Chairman through the EAT Registrar and the minority lay member of the ET’s rehearing tribunal in July 2005, toward Chairman Clark when her finalizing the Judgment from the remedy hearing at ET in April 2006, and toward the solicitor firm and the Council representing the appellant at the ET’s costs hearing on 6 October 2006. Connaught Restaurants Ltd v Indoor Leisure Ltd [1992] CILL 798 is considered. 
(6)
Targeting the appellant’s abilities of dealing with his employment case and the resolution of the case with the following examples.

(a) The party of Ms. Groark stole the appellant’s US green card in November 2003 and further had it destroyed [A70] to prevent him from going back to the US to resume his career after the end of the case.

(b) Just before the appellant won his breach of contract case at the EAT, the party of Ms Groark made plot against the letting agent's help on the appellant's residence and so forced him to become homeless in the October 2005 [B178, B179].

(c) The efforts by those other parties to strip off the appellant’s immigration status in UK.  They stole the appellant’s UK residence permit with his passport in November 2005 [A71], influenced staff of the Home Office to steal the appellant’s supporting documents lodged at the Home Office in July/August 2006 [A74, 75] resulting his application for a temporary visa was refused on 22 September 2006 [A72-73], unlawfully delivered the false hearsay evidence either against the appellant personally or against his research work through staff of the Asylum and Immigration Tribunals (AIT) at the Taylor House to the immigration Judge who was dealing with the appellant's case in early December 2006, faxed the hearsay evidence by unauthorized use of the appellant's name to the AIT at the Field House on 19 December 2006 (according to the court records) just before the application for reconsideration and the bundle of documents were sent to the senior immigration Judge at the end of 2006, and putting the hearsay evidence through staff of the Administrative Court they influenced to the Judge Owen to cause another extreme decision without considering the legal points clearly addressed in the appellant’s application at all [B189-191] and end the appellant’s appeal on the matter under CPR 54.33(7) [A76] (according to the appellant’s understanding after he tried to inspect the case files twice at that court). 

(d) Targeting the appellant’s related case at the county court by the party of Ms. Groark to assist the defendants to make unreasonable conduct of the proceedings against the appellant’s claim, in order to cut off his income from his winning the case to support his living expense and his legal expense on this employment case by those other parties.

(e) Those other parties cheated the appellant’s previous supervisors with false information of the termination to have them make comments against the appellant in purpose of their making the unreasonable conduct of the proceedings and affecting his future career and they refused the appellant’s requests for reinstatement after he won the breach of contract case in 2006 [B206-207, B208, B210].  Besides, they also had their false and/or hearsay evidence against the appellant put before the leaders of the UK government and the Chinese Government, had it sent to other institutions in China in relation to the appellant, and even sent it to the relatives of the appellant, which clearly will affect the future beyond the current legal case.

(7)
Criminal or criminal-like actions.  The other parties have made actions to directly target the appellant, such as stealing the Hearing Notice and the hearing bundle sent by the EAT to the appellant before the first EAT hearing of this employment case by the party of those bad guys [32.65], and poisoning his drinking water and foods to make him ill before his winning this breach of contract case at the end of 2005 (Police crime ref. 1933512/05) and just before the hearing of 14 September 2007 [B218-219].  The other important examples of such actions as demonstrated in the appellant’s three affidavits [A56, A69, A77] caused his big losses during the proceedings.


Of course, such actions made by the other parties during the proceedings were unreasonable conduct undoubtedly.

--- Unusual high frequency and intensity of unreasonable conduct by those other parties
86. Frequency of the unreasonable conduct has been unusually high.  It has spanned the entire ET and EAT proceedings of this employment case from the beginning of the proceedings (e.g. Ms. Groark-led campaigns to block the appellant’s representation at the ET hearing of 28 August 2003) until currently, such as poisoning the appellant’s foods and making his ill a couple of days before the hearing of his county court case on 11 September 2007 and the EAT hearing on 14 September 2007 [B218-219], further unreasonable action with the undisclosed hearsay evidence to block the appellant’s obtaining legal helps on his cases, and influenced the manager of the self-storage company to try to force the appellant’s moving out from his current rental space.  It occurred at nearly every major proceedings including all major hearings of this case at the ET and the EAT.  Its intensity reached the peak at the remedy hearing where all of the other parties made the actions repeatedly toward the junior Chairman Clark within several days after the remedy hearing of 21 April 2006 during her finalizing the Judgment. 
--- Severe consequences of unreasonable conduct by those other parties
87. It known that, as the results of the unreasonable conduct by those other parties, the ET made decisions to dismiss all the appellant’s claims of his employment case and damages claim (but with obvious errors of law) and his application for costs at all six different major hearings.  Three of these decisions were even extreme that were made at the full hearing of 2 October 2003, at the rehearing of 15 July 2005 and at the remedy hearing of 21 April 2006.  In all these occasions the causes or major causes have been identified to be the unreasonable conduct of the proceedings made by those other parties.  The stealing of the hearing notice and the hearing bundle from the EAT’s post to the appellant before the first hearing at the EAT related to the dismissals of two appeals based on the race discrimination claim and the claim regarding the public interest disclosure in May 2004.  The surprising reversal turn of the appeal occurred with the appeal tribunal of the preliminary hearing was the result of the unreasonable actions made by the party of the school during the first appeal of this case at the EAT in 2004/2005.  
88. All these events plus the unreasonable refusal of the appellant’s initiatives to settle the case after he won the appeal in 2006 resulted unreasonable protraction of the proceedings and caused no proper resolution of this employment case so far.  The EAT’s Judgment of 16 February 2006 has already recognized such situation: “This appeal against a decision of an Employment Tribunal in London (Central), extended reasons for which were given on 26 July 2005 after a hearing on 15 July 2005, is part of a saga which sadly does little credit to the system.  There have been, on our count, no less than three decisions which have been made with extended reasons by Employment Tribunals arising out of one and the same application, and on no less than five occasions, this being the fifth, the matter has been considered at length judicially in Employment Appeal Tribunal” [B191.1].  Besides, those criminal or criminal-like actions by the other parties, such as those described in his three affidavits [A56, A69, A77], added to consequences of these situations, have caused huge losses of the appellant and so have much more increased his costs incurred by during the proceedings. 
--- Such unreasonable conduct by those other parties can even justify indemnity costs
89. Therefore, the unreasonable conduct of the proceedings made by the other parties not only satisfies the requirements under rule 34A of the EAT Rules and under the principle from Salinas v Bear Sterns International Holdings Inc [2005] ICR 1117 for awarding costs on the standard basis, but also well marches the circumstances under which an indemnity costs should be awarded, as reviewed in Connaught Restaurants Ltd v Indoor Leisure Ltd [1992] CILL 798 and further described in Reid Minty v Taylor [2001] EWCA Civ 1723.  A closer example to the current case is found in Cooper v P&O Stena Line Ltd [1999] 1 Lloyd’s Rep. 734 where the High Court awarded indemnity costs to a worker injured at the work place against his employer on the basis that the employer’s defence during the proceedings was wholly false, the true state of affairs being within that party's own knowledge or at least capable of ascertainment if properly investigated, resulting in significantly prolonged proceedings and commensurately increased costs. 

90. Such indemnity costs shall be awarded under the indemnity principle proposed in Harold v Smith (1860) 5 H. & N. 381:

“’Costs’ as between party and party are given by the law as an indemnity to the person entitled to them; they are not imposed as a punishment on the party who pays them nor given as a bonus to the party who receives them.   Therefore if the extent of the damnification can be found out, the extent to which costs ought to be allowed is also ascertained.”

This indemnity principle is further explained in John Mallory Garbutt v Edwards [2005] EWCA Civ 1206: “the principle is this, -- find out the damnification, and then you find out the costs which should be allowed” on the indemnity basis.  In this sense, proportionality that must be applied in the assessment of costs on the standard basis under CPR 44.5(1)(a) would not be a concern here.  The damnification of the current case are listed in the schedule of costs before the EAT [A36], the major parts of it are approved in three affidavits [A56, A69, A77].

Evidence used by those other parties in their unreasonable conduct is hearsay evidence and should be disclosed under rules and law

91. Several lines of evidence in those other parties’ hands as the weapon of their unreasonable conduct of the proceedings, no matter it is those “personal details” against the appellant personally or it is the others against his research work and the complaint he made on malpractice to the employer, have not been provided formally in Witness Statements in proceedings and were not given orally and cross-examined during proceedings, either, and so they are hearsay evidence under CPR 33.1.

92. Those lines of hearsay evidence have very poor credibility because it seems that those other parties who made them have been afraid to disclose them to the appellant under his requests in 2003 [B83] and in 2007 [B217] and even under the court order before the ET rehearing in 2005 [B161.1].  If those lines of hearsay evidence cannot be disclosed to the innocent and injured party under this determined case and cannot stand for challenge by the other side as the claimant, a lawful litigant in person under s 28(2)(d) of the Courts and Legal Services Act 1990 and a highly educated person who knows the backgrounds and the conditions of those lines of the hearsay evidence, they must be false, at least they must have crucial problems in them.  In fact, Professor Waksman made those false allegations in the termination letter and in his emails to Ms. Groark in purpose of the termination, Ms. Groark and Professor Waksman made the false content of the email of 22 January 2003 in defence on the race claim at the hearing of 28 August 2003.  It was known that Bateman made up the undisclosed evidence against the appellant’s research work that the school as well as Ms Groark relied on in the termination.  These facts would confirm the poor credibility of those lines of hearsay evidence in the hands of those other parties.

93. Importantly, either of those lines of hearsay evidence were put before the relevant staff of the court services at the ET by Ms Groark and before the Regional Chairman by the parties of the school in 2003, and were submitted orally to the Chairman of the ET [B128] under the order of the EAT dated 20 May 2004 [B120], but they were not served on the appellant at the meantime under the ET's directions of 9 June 2003 specific to this case.  Those “personal details” against the appellant personally was put before the Registrar of the EAT by Ms Groark in 2004 and the other line of hearsay evidence was put before the appeal tribunal for the preliminary hearings of 24 November 2004 through the academic member of the tribunal after that hearing by the parties of the school but they were not served on the appellant under s8.1 of the 2004 Practice Direction, either.  Those lines of hearsay evidence were put before Chairman Clark after the remedy hearing when she was finalizing the Judgment of the remedy hearing in 2006 by those other parties but they were again not served on the appellant.  Such failures of the other parties to serve on the appellant those lines of hearsay evidence repeatedly that they relied on during those proceedings violated CPR 33.2 and s 2(1)(a) of the Civil Evidence Act 1995. 

94. Further, their failures to disclose the hearsay evidence that they relied on during the proceedings under the appellant’s requests [B83, B217] violated CPR 33.2(4)(b).  Their failure to disclose it under the ET’s order [B161.1] violated CPR 31.6 regarding standard disclosure.  The influence by Ms. Groark on the EAT Registrar to refuse the appellant’s requests for inspection of the hearsay evidence submitted unreasonably to the EAT in later 2004 [B131-B134] failed to comply with s 5.3.3 of the EAT Practice Direction. 

95. Such improper use of the hearsay evidence have severely affected the outcomes of the relevant proceedings, which is the major factor to cause unreasonable protraction of the proceedings and no proper resolution of this case so far.  Especially, those lines of hearsay evidence are still used currently by those other parties in similar actions toward the Judge of another appellant's related case at the county court and the potential lawyers that the appellant seeks for representation of his cases. 

96. In addition, the improper use of the hearsay evidence in unreasonable actions by those other parties has been beyond the boundary of the proceedings as addressed in above issue, such as in unreasonable conduct against the appellant’s county court case and his immigration case, and even targeting other respects of his future career and life.  

97. Thus, in order to reach a proper ending of this case and to avoid and decrease further effect of those lines of hearsay evidence of those other parties, it is necessary and important for the court to help on this matter and order the respondents to disclose those lines of hearsay evidence, including (1 and 2) two lines of hearsay evidence against the appellant’s research work made up by Professor Waksman as well as in the hands of the party of the school; and (3, 4, and 5) those so-called appellant’s “personal details” collected and made up by those few bad guys from the school, by Ms. Groark and by the party of the school.  (6) It should be stressed that, when disclosure of the hearsay evidence containing the comments they collected from others, their communications to those other people in purpose of collecting evidence against the appellant should also be disclosed at the same time.  (7) At meantime, it is also necessary to have the appellant’s research records that contain the evidence of the malpractice against his protein purification experiments disclosed from the lab of Professor Waksman because that evidence of the research records is important to challenge some of those lines of the hearsay evidence of the other parties.  Disclosure of them would be the only way to clarify, resolve and further prevent the problems arisen from the improper use of the hearsay evidence by those other parties or anyone else.

Brooke J of Court of Appeal erred by dismissing appellant’s application for disclosure previously

98. During the appellant’s previous appeal on damages of this case at the Court of Appeal (Reference: A2/2007/0253), the Rt. Hon. Sir Henry Brooke refused to consider the application for disclosure dated 9 March 2007 [10-13] by an order dated 29 May 2007 with the reasons provided with the order: “The application for an order for specific disclosure is misconceived, both because it should have been made to the ET four years ago and because has no relevance to the limited issue that now survives, which relates to the assessment of damages.”  It was plain from these two reasons that Brooke J did not read the appellant’s application for disclosure, his Skeleton Argument and his Statement of Case lodged to the court, or at least did not read them carefully enough, because he seemed unknown about the reason why that application for disclosure would be made at that time and why it was important to the assessment of damages.  
99. Those documents to be disclosed contain the hearsay evidence that were made by those other parties during the proceedings and improperly used in their unreasonable conduct of the proceedings.  Also, because they made and used the hearsay evidence underhandedly, the appellant had not understood its nature and details until he was making that appeal regarding damages to the Court of Appeal in early 2007.  The appellant made a request to the respondent for disclosure of the documents in relation to the respondent’s making the decision of the termination on 19 June 2003 (four years ago) [B68] but the respondent disclosed only part of them in their hands at that time by the hearing of 28 August 2003.  The ET made an order dated 9 June 2005: “It is ordered that the Respondent will supply to the Claimant by 23 June 2005 evidence of the Claimant’s incompetence” [B161.1] but the respondent still failed to disclose the hearsay evidence in their hands.  Due to the intensified unreasonable conduct made by those other parties with the undisclosed hearsay evidence after the appellant won the case in early 2006 affecting the ET's awarding damages and costs of this case, the appellant made another formal request to the respondents for disclosure on 21 February 2007 [B217] but the respondents ignored it, again.  
100. That appeal at the Court of Appeal was generated originally from the extreme decision from the ET’s remedy hearing of 21 April 2006.  It was the unreasonable actions made by those other parties toward the Chairman of the remedy hearing with those lines of hearsay evidence caused that extreme decision and the Chairman’s action to add those other parties into the respondent’s camp of the respondents of this employment case.  Therefore, the unlawful use of those lines of hearsay evidence by those other parties had been relevant to the assessment of damages, and disclosure of them was relevant to that appeal.
101. Without knowing or understanding of all of these facts, it was no surprise to see Brooke J’s decision regarding the disclosure: the application for the disclosure “refused as being totally without merit”, and so it ended the rout for further appeal based on the assessment of damages.  Brooke J, by making that extreme decision, erred from exercise of his discretion on evidence.  
102. A question raised from it would be how a senior Judge at the higher court could make such extreme and irresponsible decision.  It is known that those other parties also used the hearsay evidence against the appellant to influence staff at the Court of Appeal at that time.  According to what those other parties had done before, it would be no surprise that and, according to the extreme decision of Brooke J, it would be reasonable to believe that the hearsay evidence against the appellant was also put before Brooke J when he was dealing with that appeal through the court staff unlawfully.
HHJ Pugsley Erred from Exercise of EAT Discretion in Awarding Costs at All 

103. The Judgment of HHJ Pugsley from the hearing of 14 September 2007 and promulgated on 11 December 2007 [49-57] provides the reasons to support his decision to dismiss the appellant’s appeal from the EAT Registrar’s decision dated 11 July 2007.  That appeal is summarised by the Judgment: “Appeal from Registrar’s order refusing leave to make an order for costs out of time” [51].  The Judge further concludes in his Judgment: “There is no basis, in my view, to say that the Registrar erred in exercising her discretion or made any error of law in construction of Rule 34(4)” [57.17].

104. Thus, the grounds of this current appeal from HHJ Pugsley’s decision, in accordance with his Judgment, would be that the Judge erred similarly as the EAT Registrar did:-

(1) 
in holding that the appellant’s costs applications to the EAT were out of time under rule 34(4) of EAT Rules; and/or

(2) 
in refusal to exercise of his discretion regarding costs at all

HHJ Pugsley erred under rule 34(4) of EAT Rules
105. Although it may not be wrong to determine in the Judgment: “On 11 December 2006 the Appellant commenced a further appeal against the same Respondents.  During the course of that appeal he made an application for costs from his previous appeal” [55.12], it was incorrect to identify that the appellant’s costs applications only “concerning an EAT hearing over a year before” [15].  Such identification was echoed by the question from HHJ Pugsley to the appellant at the hearing about the assertion speculated by the EAT Registrar in the Reasons of her decision dated 11 July 2007: “The appellant appears to assert that the determination of his case on the 20th January 2006 did not actually terminate proceedings in the EAT” [A17] as also recited in the Judgment [55.13].  However, the appellant has never made that assertion at all, either expressly or impliedly, in his costs applications, his application for disclosure, and all his other submissions to the EAT in relation to his costs applications [A19-20, A23-26, A28-32].  Such incorrectly defining the action by the Judge, similar to the EAT Registrar, misled him to conclude that the appellant’s costs applications to the EAT were out of time.
106. Although it was correct to say in the EAT Registrar’s Reasons “each determination of the Employment Appeal Tribunal is final” and “Nor does the order of Judge Serota revive proceedings in the previous appeal” [A17] as also recited in the Judgment [55.13], there is no reference of law at all to support that the EAT cannot deal with a costs application relevant to the case during later proceedings of the same case.  A relevant matter that the Judge, also the EAT Registrar, refused to seriously take into account was that the appellant’s costs applications to the EAT were not only made concerning all proceedings of the case but also were made during last proceedings of the same case.  As such, no matter what the outcome of last proceedings was, such costs applications must be in time under rule 34(4) of the EAT Rules.
107. Three references to the cases that the EAT Registrar cited in her Reasons [A17-18], as also cited by HHJ Pugsley in his Judgment [55.12, 56.14], to defend their decision all regarded the out of time Notice of Appeal but not the costs application or an interim application.  In fact, the time requirement by the EAT to file the Notice of Appeal under rule 3 of the EAT Rules is much more stringent than that for the costs application under rule 34(4) and s19.2 of the EAT Practice Direction as well as that for an interim application (no specific time requirement under either the EAT Rules or the Practice Direction).  It seems that the Registrar, as well as the Judge, dealt with the appellant’s costs applications and the application for disclosure as an appeal actually.  Although the time requirement for filing an appeal under rule 3 may be similar to that under last part of s19.2 of the Practice Direction and last part of rule 34(4), the appellant’s costs applications that were dealt with at the end of the hearing on 30 April 2007, which was also at the end of last EAT proceedings, were also in time under either last part of s19.2 of the Practice Direction or last part of rule 34(4). 
108. No doubt, the conclusion by HHJ Pugsley, similar to that by the EAT Registrar, that the appellant’s costs applications were out of time erred under rule 34(4).
109. It seems that what the Judge in the Judgment as well as the Registrar in her Reasons really challenged is: “the Appellant did not make any application for costs in respect of the hearing of 20 January 2006 within the time limit” [55.12].  The Judge further questioned in his Judgment about the reasons why the appellant failed to do so, such as “the events or reasons he gives for not making an application for costs, namely that he had no confidence to make a costs application under Rule 34(a), that he had not received advice from any lawyer who worked with him at that time, and his priority being to resume his career and his proposal to want to settle the case, do not provide any justification for there being a failure to apply for an order for costs at the EAT hearing” [56.16]. 
110. In accordance with rule 34A and the principles in Salinas v Bear Sterns International Holdings Inc [2005] ICR 1117 and Burton v British Railways Board [1983] I.C.R. 544, the ground of a cost application at a costs-free jurisdiction on the fact of the winning the case, as what happened to the appellant at the hearing on 20 January 2006, may not be sufficient to justify awarding costs, and the ground on the improper or unreasonable behavior or conduct of the proceedings, which must also reached a necessary level, is also required normally for awarding costs at a costs-free jurisdiction.  In the current case, Birkbeck College itself as the sole respondent of this case from the commencement until the remedy hearing of April 2006 has not made such level of the improper or unreasonable behavior/conduct of the proceedings. 
111. The representative of Birkbeck College conducted the proceedings also unreasonably at few occasions, such as the respondent failed to make its Answer to the appellant’s amended Notice of Appeal at the EAT in early 2005 without reason, failed to attend the full hearing at the EAT on 8 April 2005 [A38.6], and failed to serve its Skeleton Argument on the appellant under the specific directions of the EAT for the hearing of 20 January 2006 [A38.5(3)].  But such unreasonable conduct of the proceedings was actually made under Ms. Groark’s instruction and did not really cause protraction of the proceedings, affect the outcome of the proceedings, or increased the costs incurred by the appellant.  Thus, it would be very weak to use it as ground of a costs application to the EAT under the principles.  Even during the appellant’s exploring the unreasonable conduct made by those other parties, some other unreasonable conduct of the proceedings made by the legal representative of the college were also confirmed, such as his submissions containing fresh evidence under the invitation from the EAT Registrar on 9 September 2004 were not served on the appellant under s8.1 of the EAT Practice Direction, and etc.  But it was done also under the instruction from the party of the school and would be forgivable to the representative of the college who is a lay representative and so might not have even dealt with appeal before and he did not repeat such mistake later. 
112. Although the appellant had known by the hearing of 20 January 2006 that there was serious underhanded unreasonable conduct of proceedings against his case, it was made by the parties other than the college who had not been added into the respondent’s camp until 13 May 2006.  The Langstaff’s appeal tribunal at the hearing of 20 January 2006 also expressed that they did not believe the college would make those serious unreasonable conduct [B205.37] (which will addressed further in the following section).  Under such situation, the appellant could not make a solid ground for a costs application to the EAT at the hearing of 20 January 2006 solely on the ground of the college’s misconceived defense plus few problems, known at that time, made by the college’s representative during the proceedings.  This was the reason why he had no confidence to make a costs application and why the Council Ms. Venturino could not advise him for such costs application at that hearing.
113. The real reasons why the appellant had not made his costs application to the EAT with a solid ground of the unreasonable conduct by those other parties during the proceedings until the April 2007 are the following:
(1)
It has not become legitimate for him to use such ground until 13 May 2007 when Chairman Clark added those other parties into the respondent's camp of this case in response to their improper actions toward the Chairman while she was finalizing her Judgment from the remedy hearing. 

(2)
The appellant had not had sufficient understanding of the nature and details of the unreasonable conduct made by those other parties until late 2006 and early 2007 when those other parties intensified their unreasonable conduct against proper awarding damages of this case during the appeal at the EAT and following proceedings at the Court of Appeal, against awarding costs at the ET and against his immigration case. 

(3)
The dismissal of the appellant’s costs application at the ET’s costs hearing of 6 October 2006 allowed the appellant to make an appeal to the EAT, which gave him a chance to make the costs application during last EAT proceedings properly under rule 34(4). 

114. Nevertheless, the failure to make a costs application during the previous proceedings in early 2006, no matter what reasons were, should not become a obstacle to making a valid costs application later during last proceedings under rules 34(4) and 34A.
HHJ Pugsley erred in refusal to exercise of his discretion regarding costs
115. HHJ Pugsley in his Judgment further challenged the merit of the appellant’s costs applications to the EAT: “I cannot conceive that this is a case where any order for costs would have been made had any application been made” [57.18] as part of the reason to dismiss the appeal.  The Judge raised several points to support such proposition.
116. First, the Judge argued in his Judgment: “I have to say in view of that part of the judgment of Langstaff J [B205.37; 52.3] to which I have referred, it is almost impossible to see that the Tribunal would in any event have ordered costs given the restrictive nature of the appeal” [57.17].  The relevant statement in that part of HHJ Langstaff’s Judgment was: “It should not be thought that we have made any determination whatsoever upon the Appellant’s claims, amongst other things, to have been ‘the victim of a campaign against him, part of which in bad faith was his dismissal’” [B205.37].  This statement came from an argument made in the appellant’s Skeleton Argument used at that hearing of 20 January 2006: “Unfortunately, the Respondent not only failed to respond those opportunities properly to resolve the case but also further launched campaigns in improper or even illegal ways to interfere the Appellant’s conducting his legal cases, which caused his case has prolonged for a much longer time than it should have been.” 
117. That “campaigns” mentioned in the Judgment and in the appellant’s Skeleton Argument were unreasonable conduct of the proceedings actually, such as blocking of the appellant’s seeking for legal representation before the ET’s hearing on 28 August 2003 (which had been well known in early 2006).  Because they did such unreasonable conduct underhandedly and have refused to disclose their made-up evidence to the appellant that they used in their unreasonable conduct, the nature and details of their unreasonable conduct of the proceedings had not been understood well until recently.  The so-called “campaigns” against the appellant’s case was the facts.  The problem or misunderstanding of the appellant regarding such unreasonable conduct of the proceedings in that Skeleton, as the appeal tribunal pointed out in the Judgment in early 2006, was that it was not made by Birkbeck College but was made by the other parties whom Chairman Clark added into the respondent’s camp of this case several months later.
118. Another well-known and important unreasonable conduct of the proceedings in relation to this case was the cause of that extreme decision of the ET’s full hearing on 2 October 2003.  But it was not covered by that “campaigns” mentioned by the appellant in that Skeleton Argument in early 2006 because it was also well-known that it was not directly in relation to the respondent at that time (the college) but it was made by Mrs. Burns.  The question that had remained for long time was why and how she could make it toward that hearing.  Of course, the question has been answered right now.
119. Thus, that statement in the HHJ Langstaff’s Judgment confirmed that the appellant did not have sufficient ground to make a costs application against Birkbeck College, the sole respondent, at the hearing of 20 January 2006.  But nothing here would challenge the ground with the unreasonable conduct made by those other parties of the respondents in the appellant’s later costs applications.
120. Secondly, HHJ Pugsley in his Judgment raised a real merit issue: “The appellant’s appeal was allowed on a limited basis” by HHJ Langstaff’s appeal tribunal at the hearing of 20 January 2006 [52.2].  The appeal tribunal chaired by HHJ Langstaff at that hearing determined a major issue, i.e. entitlement issue and liability, that the college did not have the entitlement to terminate the appellant’s contract of employment, as it did, and so was liable for damages.  This was the precise claim made by the appellant in his ET1 form dated 24 April 2003 where he claimed “False allegation” and “Failing to comply with the Probationary Procedure of the college” in relation to the termination [B76-77] as well as the major point raised by the respondent in ET3 that the termination was based on the appellant’s incapability [B80].  The ruling of that appeal at that hearing not only supported the appellant’s claim that the termination was made unlawfully under the Probationary Procedure (which requires judgment of irredeemable incapability for the termination) but also rejected the respondent’s ground of the termination, incapability [B202.30].  Although the appeal tribunal also determined the principles for the measurement of damages that would reflect “on a limited basis” in comparison to the claims made for damages in the schedule of loss used at the ET in 2003, the appellant won his substantial claim or the core matter of the case.
121. Among those previous claims in the schedule of loss that were dismissed later, the only important one was the claim for the 5-year term.  According to the relevant term in the contract, the post “is tenable under the terms of a fixed-term contract for a period of up 5 years commencing from a date to be mutually agreed” [B23], and such agreement made between the respondent and the appellant [B36] as well as how the respondent dealt with the termination, on the ground of incapability [B79-80] with the four weeks notice [B67] that were required for termination during normal contractual period [B25, B31] but not under the Probationary Procedure (irredeemably incapable and a month notice [B29]), such claim is arguable under legal terms.  On the other hand, the EAT has rejected that respondents’ ground of the termination, incapability, [B202.30] and, according to the appellant’s background and records of his previous education and postdoctoral work, there could not be any incapability in relation to his research work.  Even after the probation period, it would be hard to believe that the respondent could gain any ground for the termination.  Stocznia Gdanska v Latvian [2002] 2 Lloyd’s Rep 436 applies.

122. In fact, the appeal tribunal chaired by HHJ Prophet at the EAT’s preliminary hearing on 24 November 2004 (during the appellant's first appeal to the EAT) allowed this claim among others that were argued by his Council at that hearting [B135.3], and it was amended into the amended Notice of Appeal dated 3 January 2005 under the order from that hearing [B141.5].  It was the unreasonable conduct toward that appeal tribunal made by the party of the school around that preliminary hearing that caused the dismissal of this claim and other minor claims. 
123. In relation to this second point, the Judge in his Judgment further challenged the appellant’s claims for damages though it is not really relevant to the current matter of costs.  The Judgment stated: “the Claimant was making a number of claims which were either out of time or successfully defended” [54.9].  In fact, the appellant made only two claims for damages at the remedy hearing at the ET on 21 April 2006: three-month notice and claim for loss of postdoctoral training within that three months period, both of which did not have out of time problem definitely.  Both claims were made under the principles set up by the appeal tribunal for the remission regarding the measurement of the damages, such as “the Appellant is entitled to be paid damages on the footing of three months’ notice” [B205.36] and “It would follow that compensation for any losses occurring during that period should be awarded as damages for the breach of contract” [B192.5].  It was other reasons, mainly the unreasonable conduct of the proceedings by those other parties, that caused the loss of the claim for loss of postdoctoral training [B220-223].  
124. Nevertheless, no matter what outcome regarding the measurement of damages of the case was, it could not change the entitlement and liability that the EAT determined.  Further, no matter what level of the appellant’s winning his case was, it would not diminish the ground of the costs applications to the EAT significantly that was mainly based on the unreasonable conduct by those other parties.
125. Thirdly, HHJ Pugsley in his Judgment also challenged: “The Tribunal refused to award any costs” incurred by the appellant under ET proceedings [54.8], and used it at the hearing as comparison to his costs applications to the EAT.  The Judge ignored an important difference of the grounds between the costs application to the ET and the costs applications to the EAT.  The costs application to the ET was dated 25 May 2006 [A81-88] just after those other parties were added into the respondent’s camp of the case [B209].  But the appellant, at that time, could not understand the significance of that event, and, most importantly, he had not understood the nature and details of the unreasonable conduct of the proceedings made by those other parties.  He made that costs application to the ET mainly on the ground of the respondent’s misconceived defence and with a special reason that the ET awarded costs against him at the hearing of 2 October 2003 but by mistake [B114].  Such ground could not well match the circumstances required under the rule 34A of the EAT Rules and the principles in Salinas v Bear Sterns International Holdings Inc [2005] ICR 1117. 
126. Thus, it would be no surprise that the EAT could dismiss the appeal based on the costs in light of its weak ground.  However, actually in the Order and Reasons dated 1 November 2006, the ET did not dismissed the appellant’s costs application on the basis of the ground of the application at all [A94.11], rather on the problem, as pointed out in the current Judgment, “the costs that the Claimant was claiming were matters that really pertained to the Employment Appeal Tribunal” [54.9].  Langstaff J also expressed the same view according to the current Judgment [53.5].  
127. Besides, some of the arguments in support of such dismissal in the current Judgment might not be correct.  For example, the statement, “The Employment Tribunal in its decision was entitled to have regard to the fact that two Employment Tribunals had separately rejected the claim” [54.9], may not be a homonymous view with the previous EAT’s determination of two ET’s decisions, such as “The Tribunal's reasoning was later, and with, we respectfully think, proper force described as ‘woeful’ in this Tribunal by Rimer J giving judgment on the preliminary hearing in this present appeal” [B192.4] and “it is plain to us that this Tribunal was in error of law.  It addressed the question it was asked but come to a conclusion on a false basis and by a false process of reasoning” in the Judgment of HHJ Langstaff’s tribunal [B201.26].
128. Finally, in term of merit in relation to the costs application, its ground would be most relevant.  None of above three challenges in the Judgment got on this point, and they are not really relevant to the merit of the costs applications at all.  The ground, or major ground, of the appellant’s costs application came from the unreasonable conduct of the proceedings by those other parties who were added into the respondent’s camp of the case in the ET’s Judgment from the remedy hearing in May 2006.  HHJ Pugsley never addressed it in his Judgment, and once it nearly got the edge but circled around from the issue, “Nor does it matter, if I may say so, as the Appellant now claims, that there were other parties added in the case in the ET’s judgment” [57.17].  In fact, the Judge at that hearing never allowed the appellant to argument about the major ground of his costs applications, the unreasonable conduct of the proceedings by those other parties that was major events leading to the action, and even to mention it.  But this is the precise matter that the Judge should have taken into account when dealing with the merit of the costs applications.
129. In conclusion, HHJ Pugsley did not take into account the matters, or the major matters, leading to the appellant’s costs application to the EAT.  The Judge, by dismissing the appellant’s appeal from the EAT Registrar’s order regarding the costs applications (that were properly made under rules 34A and 34(4) of the EAT Rules) but without providing any proper ground to do so, erred from exercise of his discretion in awarding costs at all.  Toniello v Top Deck Ski [1998] LSG 23 considered. 
CONCLUSION

130. Mow that HHJ Pugsley erred in his decision to dismiss the appellant’s appeal at the EAT regarding the appellant’s costs applications to the EAT, and now that the Judge failed to challenge the merit of the costs applications in his Judgment, this current appeal from the HHJ Pugsley’s decision deserves to have permission to proceed at the appeal court in order for the costs application to be considered.

131. The essential materials that those other parties of the respondents have relied on in their repeated unreasonable conduct of the proceedings, which has caused unreasonable protraction of the proceedings and prevented a proper resolution of this employment case, are the undisclosed and uncontested hearsay evidence against the appellant personally and his research work including the one fabricated, inappropriately interpreted, unlawfully obtained and improperly put before the court (and the Judge) without following the procedure of the civil proceedings.  Now that such hearsay evidence has caused unjust decisions regarding the previous appeal based on damages and the immigration case [B224-225], and now that those other parties still used them underhandedly against the current appeal, it should be disclosed to and challenged by the appellant before the decision of this appeal will be made.
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