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STATEMENT OF CASE

1. This employment case is a breach of contract case commenced at the Employment Tribunals (ET) at Central London on 24 April 2003 [B73-77] and came from unlawful termination of the appellant’s contract of employment on 7 February 2003 at the mid point of his 6-month probation period at School of Crystallography, Birkbeck College [B11.9].  Birkbeck College did not have any “judgment of irredeemably incapable” at all during the termination and the ET’s proceedings in 2003 for the termination as the Probationary Procedure of the college required (pursuant to clause 20.7.3) [B14.16].  The college showed no good evidence, either, during the entire proceedings under the relevant procedural rules of court, in order to justify their official ground of “incapability” used for the termination, as set up in the ET3 form [B72.2], but that was required for the termination by the contract during the contractual period beyond the probation [B12.11, B14.15].
2. This breach of contract case at the Employment Tribunals is a relative small claim capped at £25,000, and it is also well documented.  Yet, it had not been properly determined for entitlement and liability of the termination until 2 years and 9 months of the proceedings during the appellant’s appeal to the Employment Appeal Tribunal (EAT) at second time in 2005/2006.  The EAT’s major ruling at the full appeal hearing on 20 January 2006 is that “the college was in breach” regarding the termination because the employer did not fulfill the proper contractual reason for the termination and even its official ground (incapability) was ungrounded, as evidenced by the EAT’s order dated 20 January 2006 [B24], its Judgment dated 16 February 2006 [B6-23] and an amendment of the order dated 8 March 2006 [B24a].  The ruling of the EAT is also a decision, in place of the previous ET’s decisions, that “the appellant is entitled to damages”, a sum that should be agreed by two parties first and otherwise it should be determined by the ET, as “assessed on the basis of 3 months notice” [B24] and including “compensation for any losses occurring during that period” “as damages for the breach of contract” [B10.5].
3. It has been over a year since the final determination of this breach of contract case by the EAT.  There was no appeal against this final ruling from the Respondent.  But there has been still no any proper resolution of this employment case yet.  Not only had Birkbeck College refused the appellant’s request for reinstatement without giving any reason [B3, B4-5] but also the ET awarded the damages disputably at the other end (less than one month pay, £1981.57) [B2] and refused to award out-of-pocket costs during the ET’s proceedings as proposed by the appellant (about £2500) and at the separate costs hearing.  As such, not only the huge losses incurred by the appellant from the termination during passed 4 years (well over £100,000 not including loss of wages) have no hope to be recovered (even a reasonable part), the appellant’s over a year homeless status and the current debt over £12,000 have no sign to be resolved, but also the appellant is facing no condition that can allow him to look for other opportunity in order to get out of the currently troubled situation due to his current immigration status in UK arising from the termination and other circumstances engineered against a proper ending of this case.
4. In order to understand such unusual situations in relation to this employment case, it would be useful to briefly know the history of the case, which has been understood gradually and better and better along the exploring of the case deeper and further.
Appellant Coming UK in Purpose of Completion of Postdoctoral Education in Crystallography

5. After graduation from the college and several-year academic work in a university in China, the appellant went to USA from 1987 to pursue for his graduate studies in order to establish his scientific career.  He obtained his doctoral degree in molecular biology and biochemistry in 1996 and worked as a postdoctoral trainee in two top labs of the fields thereafter [B83-85].  Such training intensified his skills in doing researches in the fields, which is evidenced by his 7 publications in the fields, 2 first-author ones from his Ph.D. studies and the 5 others from his postdoctoral education (in 4 of the 5 publications he was also the first author) (please see copies and reprints at the end of the bundle).  As such, he would publish one paper each year during his passed postdoctoral education and two papers each year in average in latest postdoctoral training.  Besides, during his graduate studies and subsequent postdoctoral training, he continued to perform at top level in each place where he studied and worked, which are evidenced partly by numerous awards he obtained during those periods.  In light of the top biological studies are going into a structural age and the crystallographic technique remains a major technique in resolving the 3-dimensional structure of a macromolecule, he decided to extend his postdoctoral training further into crystallography in order to gain him a competitive position for current and future research in the fields.  For this purpose, he took one-year training in crystallography during his work in Department of Biophysics at Boston University in USA where he gained comprehensive knowledge and techniques of crystallography and then came to the School of Crystallography, Birkbeck College in UK in November 2002 in purpose of completion of his postdoctoral training in crystallography, the last part of his high education.  The School of Crystallography at the college, according to the appellant’s knowledge, is the only such school in the world, and this was an important reason why he chose it over other opportunities in USA for his crystallographic studies.  

6. Professor Waksman was the appellant’s supervisor at Birkbeck College who is a crystallographer specializing in structural studies of bacterial proteins and moved to Birkbeck College from Washington University in USA in 2002.  Upon the appellant’s application for such training in crystallography to Professor Waksman, the college offered him a contract of employment on 29 August 2002 to work in a position as Postdoctoral Research Assistant in a term up to 5 years under an external research grant awarded to Professor Waksman.  Before he accepted the offer, Professor Waksman estimated a period of 3 years before he could complete his crystallographic training in his lab.  The appellant expected even a shorter time (1-2 years) on basis of his relevant research experiences and his previous training in crystallography at Boston University.  At meantime Professor Waksman also promised the appellant that he was allowed, besides to do the project provided from the lab, to spend 20-25% of his time in the lab to work on his own project (a more competitive one: structural studies of a key human tumor suppressor protein p300).  The appellant accepted the contract on 5 September 2002 [20], agreed mutually with Professor Waksman and the college the date of 1 November 2002 to take up the post under the contract, quit his job from Boston University from the beginning of October 2002, came to London UK on 7 November 2002 and started his work at Birkbeck College on the same day.

7. After the appellant started his work at Birkbeck College, Professor Waksman changed his main research project to another more difficult one in the view of protein expression and purification because the proteins to be studied in the new project were complex of 2 unstable proteins (VirE1 and VirE2) without any easy approach available to purify them at that time.  Such difficulty in the protein purification had been evidenced by the work of this project by another previous postdoctoral researcher (Dr. Savides) in the lab, who obtained a protocol to purify the protein complex but which were not able to produce any crystals as described in his protocol.  The appellant accepted this project because he was the only person who had more experience in protein purification in the lab.  He started to work on it from 18 November 2002 as soon as the expression construct arrived at the lab.  His initial work on this project before the holiday season (about a month or so) included the paper work under the health and safety regulation, storage of the cloned construct, protein expression assays of 2 protein clones in small and then large scales and preparation of the following purification of the protein complex.  After the New Year, during the final month of his employment at Birkbeck College, he made series tests and optimized purification procedure of the protein complex from that previous protocol.  By using his modified protocol, he purified out much better protein complex, from which the promising crystals were produced successfully in merely several days at the first trial.  Such work the appellant had done within a period of about 2 months laid down a framework for another paper centering the purification of the protein complex in purpose of crystallographic research.  The importance of this probable paper is based on the facts that the crystallographic techniques have been much more simplified by the development of computer programs, and so the quality of a crystallographic research this day largely relies on the quality of the crystal used for the diffraction and the quality of the crystal depends on the quality of the protein used to produce the crystal.  On 5 February 2003 in the lab, Professor Waksman and many other colleagues from the school witnessed and praised the crystals produced from the protein complex the appellant purified.  Such work the appellant had done at the college was detailed in his Witness Statement used at the ET in 2003.

8. Besides the appellant’s experience, the time he had spent on his work during his employment at Birkbeck, for example he did not missed any working days and he had worked on all Saturdays, many Sundays and some other holidays, secured him to archive such progress of his work.  Further, it would not be possible without many direct and indirect helps from his supervisor Professor Waksman, his colleagues in the laboratory and the school (especially, the lab manager, school computer technician Dave, and many from Franklin laboratory), other academic departments of Birkbeck he contacted, staff in the school's main office, staff in the college Personnel Department, and other personnel in the college in relation to his employment and probationer's training (especially the health and safety officers from the college Dr. Jim Pitts and from the school Steles), as well as helps from many others in Department of Molecular Biology and Biochemistry at the University College London (such as offering facilities, reagents, technique and administrative assistance).
Termination of Appellant’s Employment at by Birkbeck College

9. Yet, the appellant’s contract of employment at the college was terminated on 7 February 2003 by surprise.  Clearly, most of the allegations against the appellant as listed in the termination notice letter dated 7 February 2003 were false, which were refuted by the appellant in his Witness Statement used at the ET in 2003, and the college’s official ground of the termination, incapability as claimed in the ET3 form dated 21 May 2003, has not been supported by any good evidence that the college used during the proceedings at the ET and the EAT and as the appellant has known so far.  After 4 years legal battle of this employment case and other related cases, the real reasons for the termination have surfaced and become clearer and clearer, including series of problems that the appellant encountered unexpectedly both at work and at his residences prior to the termination.

Initial problems at Appellant’s first rented flat in London

10. Upon arriving in London, although the appellant had not known anyone, he received a lot of helps to settle down in the lab and in London and start up his research work, including Professor Waksman’s offer of temporary living in hotel, college Personnel staff’s assistance for his registration, residence hunting and opening a bank account, and helps by Barbara and Nick from the school main office for offering reference letters and ordering facilities and reagents, etc.  The appellant rented a flat in central London not far from the lab so he can conduct his research work easily.  Surprisingly, a couple of staff in the School of Crystallography (e.g. a postdoctoral worker from Professor Waksman’s lab (Laurent Terradot) and the school computer manager engineered, through the staff of the flat letting agent, unlawful harassment against the appellant at that flat, including gaining entry into the flat while he was out at work, damaging the washing machine, cutting off the heat inside the flat during a cold day and stealing a chain of his spare keys for the computer, file cabinet, suitcases and other personal locks.  Such actions were unlawful as trespass and assaults against the appellant under law of tort and unlawful eviction under section 27 of the Housing Act 1998 of UK.  Although they never told the appellant the reason why they did so, there was an excuse spread at the school that the appellant had not got married on the basis of some incorrect information they received somewhere else, so-called the appellant’s “personal details” for personal attack against the appellant.  Those appellant’s “personal details” were made up by a senior researcher from the same lab of the appellant at the Boston University after he reported that senior researcher’s scientific misconduct to the department under his supervisor’s firm request [B99, B100-101].  They were sent to Laurent by that senior researcher after he inappropriately intercepted email exchanges between Laurent and the appellant when the appellant asked Laurent for help about his temporary living in London.  On the basis of those “personal details” without confirming whether they was correct or not, their unlawful actions against the appellant on his flat were race discrimination clearly.

11. Facing such problems, the appellant exercised his civil rights to use a legal help against the unlawful actions occurred at that flat in order to recover the deposit and damages from the letting agent after being forced to move out.  Because of this, those few bad guys of the school tried to influence and made pressure on Professor Waksman, for example regarding his request for the special redesign work inside the office room for his lab staff in November/December 2002, in order to punish the appellant.

Following actions from Dr. Bateman against Appellant’s research

12. Under such situation, another senior researcher, Dr. Orval Bateman joined in the force and further made academic malpractice against appellant’s bacterial/cell culture experiments, in taking advantage of his sharing the same lab room with Professor Waksman’s, for several times during the period of November and December 2002, as described in the appellant’s complaint report to the school [B81-82] and the appellant’s statement regarding the observation of the problem in culture experiments on 7/8 December 2002.  At meantime, Dr. Bateman also went to the appellant’s flat at Park Lane during the day of 7 December 2002 through the porter who was on duty at that time and turned off the heat in the flat on that clod day.  

13. The appellant first observed the complete inhibition of the bacterial culture on 27 November 2002, and he made a repeat culture with a different bacterial inoculum immediately and the same inhibition occurred again in the following day.  Then, he ordered the same antibiotics (ampcilium; the school should have the record of this second order in late November 2002) again, made the new and same culture medium, and prepared the new colonies of the same bacteria in relation to VirE1, VirE2 and p300.  The appellant made tests to the inhibiting culture medium, the previously ordered antibiotics and the bacterial cultural inocula used in the inhibited culture with series of controls by using those newly ordered antibiotics, newly made medium and newly prepared bacterial colonies.  The results of the tests clearly showed that the problem neither come from the earlier ordered antibiotics nor the bacteria but it came from the medium that had been changed from normal to inhibiting to the bacteria.  Such situation was confirmed by another observation by the appellant on another inhibition of his bacterial culture experiment in the weekend of 7/8 December 2002 [B102], which let him believed that his culture experiments were tempered indeed.  The appellant showed the problems to Professor Waksman during their weekly meeting on 2 December 2002 and also the results of the tests in another meeting in the following week (9 December 2002).  He followed Professor Waksman’s instruction to make another test with a different bacterium in order to confirm the cause of the problem [252.10-253.15].  From the results of this later test, Professor Waksman also understood the problem: “... It rarely other people's fault and when it is, then it is often a benign oversight or a problem in the lab policy that can be easily rectified.  It is almost never a deliberate attempt at sabotaging...” as stated in his letter to the appellant on 17 December 2006.

14. On the other hand Dr. Bateman went to the Head of the school (Professor Moss), who was also the mentor of the junior boss of Dr. Bateman.  By taking advantage of such relationship, Dr. Bateman claimed that the appellant’s culture broke the health and safety rules and he tried to stop it.  The appellant had followed all instructions from the safety officers of the school and the college and so did not break any rule.  In contrast, putting the toxic chemicals into the culture medium during the malpractice itself was violation of the health and safety rules, which Dr. Bateman as a chemical major should understand.  Further, after the appellant moved out of that trouble flat, Dr. Bateman, through the landlord (a minority man), got into the appellant’s second rented flat in London while he was working in the lab and searched his personal belongings including information in his personal computer in order to find “evidence” in relation to the information of those so-called “personal details” or others.  Dr. Bateman’s action at mean time caused the appellant’s conflict with the landlord (who also lived in the same property) and moving out again from his second rented flat in only two weeks (before the Christmas 2002).  Dr. Bateman must have shown Professor Moss the “evidence” he collected unlawfully from the appellant’s private residence but Professor Moss as a scientist and the Head of the School must have rejected it because it must have been too bad to be used against the appellant formally but the event itself was still used as a reason against his work as indicated by the statement in his email to Ms. Groark on 8 January 2003: “Wuchao has had some problems with moving to London that may have affected his work.” 

Appellant’s complaint and School’s intention to terminate his contract of employment
15. Facing such continuous and severe problems both at work and at home and the situation that Professor Waksman could not do anything about them even though it was also damage of his own research project, the appellant reported the problems to Professor Moss orally at first and then in writing, under Professor Moss’ request, after the New Year [B81-82] in hope that the school could help to resolve the problems.  By surprise, the school did not do so as expected, rather, in a meeting with the appellant, Professor Moss questioned whether it came from the failure of the appellant’s experiments and whether it was due to a fault in the experimental procedure.  Culture of bacteria in a commercial medium is the simplest experiment in the lab and high school students can do it well.  The incidence the appellant met was unexpected and very unusual under the same procedure with the same materials and facilities that had been proven no problem for many times since he started work at Birkbeck on 7 November 2002.  Upon observing the incidence, the appellant had confirmed the problem first by a simple test and then in the following tests there were proper controls that had shown that the problem was not due to any problem in bacteria, antibiotics and any other gradients used as well as the experimental procedure.   But Professor Moss stood very firm and would not accept the appellant’s complaint.  Instead, he tried to ask the appellant to admit that those complained malpractices came from his own experimental failures.  Of course, the appellant refused to do so.  It was followed that Professor Waksman had the questioned culture medium tested one month after the incidence and announced that there was nothing wrong with the medium.  From this, both Professor Moss and Professor Waksman made the allegation about what the appellant had refused to admit, i.e. the complained malpractice came from the appellant’s own experimental failures, and this was where the school’s intention to terminate came from.

16. Clearly, this allegation was incorrect because Professor Waksman had known about the malpractice and it should be no much doubt, especially for the scientists, to understand that the test was invalid regarding that conclusion.  Not only could it not confirm what happened in the incidence over a month before but also it could not tell what caused the complained incidence at all.  It could tell from here that their intention to terminate did not come from the results of this experiment.  In fact, it came from the appellant’s complaint against Dr. Bateman as a member of Professor Moss’s group.  It was pretty clear that Professor Moss knew what had happened regarding the culture incidences at that time better than the appellant had but he was reluctant to properly resolve the problem.  Instead, he must have believed that the termination of the appellant’s employment would be better way for him and for his group and at meantime also pleased Dr. Bateman.  

17. There was a Public Interest Disclosure Policy of Birkbeck College that was made under the Public Interest Disclosure 1998 of UK.  This policy applies to every members in the college and was listed in the College Handbook, and so it was part of the appellant’s contract as a condition of employment.  The policy describes: “If an individual makes an allegation in good faith, which is not confirmed by subsequent investigation, no action will be taken against that individual.”  As explained by the 1998 Act, such good faith includes that the complaint is made directly to the employer.  Thus, any punishment on the appellant on the basis of his complaint directly made to the Professor Waksman and the school would be in breach of such condition of the employment at the college and to the UK law.

18. Before Christmas, a postdoctoral researcher named Sebastien came to visit Professor Waksman.  After talking with Sebastien, the appellant became known that he came from Professor Waksman’s brother’s lab in France and was looking for a job urgently.  According to Dr. Yeo, Professor Waksman did not allow Sebastien to stay in his lab initially probably due to his limited budget plan at that time when he had already accepted several other new postdoctoral researchers to his lab from after the New Year.  However, after the appellant made that complaint to the school and Professor Waksman knew Professor Moss’s intention to terminate the appellant’s employment, Professor Waksman allowed Sebastien to stay and planned to use Sebastien to replace the appellant.  As such, in purpose to terminate the appellant’s employment, both Professor Waksman and Professor Moss reported the appellant’s complaint through emails to Ms. Groark on 7 and 8 January 2003.

19. However, such false allegation against the appellant’s complaint also could not match any of the contractual reasons set up by his contract: “gross misconduct” during first 3 months of 6-month probation period [B13.11], “irredeemably incapable” during last 3 months of the probation period [B15.16], or “incapability” during the normal contractual period (after the probation period) [B15.17].  Ms. Groark as the college Personnel Manager who bound the appellant’s contract of employment should know such contractual terms undoubtedly.  Indeed, in her reply to both emails from Professor Moss and Professor Waksman, Ms. Groark did not accept their termination proposal but relied on the Probationary Procedure of the college because the appellant’s employment was still within his first 3 months of his probation period, which required gross misconduct for the termination by the procedure.  But Ms Groark advised nothing to the Professor Waksman and the school about the college’s Public Interest Disclosure Policy and related law that bans such kind of punishment at all on the basis of a complaint made in good faith which was more relevant to the termination proposal of the school.

Another termination proposal from Professor Waksman on 27 January 2003

20. Dr. Bateman was unhappy about the appellant’s direct complaint to Professor Moss and about Ms. Groark’s reply to the School’s termination proposal on the basis of the appellant’s complaint, especially knowing that the appellant had geared up speed in his protein purification work after the New Year.  Dr. Bateman influenced another postdoctoral worker (only another expert in protein purification in the school at that time) to make malpractice against the appellant’s protein purification experiments.  This malpractice was identified later as putting certain proteinase(s) into the purification system after the appellant’s careful observations and tests, as recorded in his various research records in the lab (the college, under the appellant’s requests, gave him the copies of his purification notes and some of the purification data but did not include any chromatogram and gel record regarding this matter) and also as described in his amended Notice of Appeal at the EAT dated 3 January 2005, to which the college made no Answer after the EAT required the college to resist the appeal twice in early 2005.  Dr. Bateman further collected some of analysis data of such damaged purification and put it in comparison with the similar analysis data from that expert in a normal situation.  He thought such was good evidence showing the appellant’s “incapability” in addition to the false allegations against the appellant’s complaint.  Dr. Bateman showed it to Professor Moss who also thought that such made-up evidence against the appellant’s research work could be used for a renewed termination effort by the school against the appellant.  As such, as Professor Waksman described in his email to Ms. Groark on 27 January 2003, the school also thought: “dismissal is the best way to go.” 
21. Professor Waksman, on the other hand, in order to archive his plan to replace the appellant with Sebastien, made other false allegations against the appellant’s work performance in his email to Ms Groark on 7 January 2002 regarding the appellant’s work progress at the holiday season and again in another email on 27 January 2007 against the appellant’s modification/optimization of protein purification protocol from that previously failed protocol, which had been discussed in Appellant’s amended Notice of Appeal used at the EAT dated 3 January 2005 [B122.19].  

22. Another example of such incorrect allegation was an informal event regarding the interpretation on two raw electrophoresis gel data, one from first round purification of the Appellant's protein complex that was about 90% pure with few trace of other contaminants and the other from Laurent of Professor Waksman’s lab with only single visible band without any other trace contaminant.  Professor Waksman concluded the latter purification with better technique.  The crucial problem in relation to the latter purification had been known that the protein of that single band had been proven not the expected one.  Although that single band seemed pure, it is one of the common problems that a new researcher may meet.  What happened here was that the apparently pure single band was wrongly purified, a very stable and dominant structural protein that was compatible with the purification method used.  Especially, when normal purification technique had not been handled well, all other unstable proteins had been degraded but that stable structural protein was not affected much.  As the result, only a single band could be seen.  There is nothing good in either the result of the purification or the technique used in such purification.  However, the Appellant's purification did have a lot of room to further improve but the protein complex to be purified and as shown on the gel was real, and later promising crystallization results from such purified protein complex further suggested this result.  It is quite usual that a few of contaminants could be traced out in a raw gel data when purification of a protein with normal chromatography without an affinity approach as the Appellant's purification did, especially when his proteins to be purified was unstable and a complex of two proteins.

23. There was also so called “Ms. Groark evidence” obtained after Professor Waksman and the school sent her Appellant’s complaint report alleging that it came from Appellant’s own experimental failures.  It was said to be the investigation of the appellant’s disputed experiments during protein purification under clause 20.6.2 of the Probationary Procedure [B52.14-17].  But another major part of the clause 20.6.2 “indicate how an improvement is to be made” to the probationer had never been done.  It seemed that “Ms. Groark evidence” came from only single event, and so it was unable to prove any incapability no matter it was correct or not.  In fact, Ms. Groark has never allowed the appellant to know it either during the termination, the appellant’s rebuttal to the termination at the college or the entire proceedings of the case though she did submit it to the court improperly to influence the court (Judge Burton of the EAT did not accept her such influence and mentioned it to the appellant at the first hearing at the EAT).  If such “evidence” could not stand a challenge by the person alleged either formally during the proceedings or informally at any other occasion, it would not differ from the false allegation, and, at least, it is still one-sided story.

24. Under such situation, Professor Waksman asked the appellant to leave his lab voluntarily on 22 January 2003.  The appellant made his response with a proposal to allow him to finish his postdoctoral training in his lab in a half or one year.  On the same day Professor Waksman sent the appellant an email, as he described to the appellant, regarding his action though the appellant thought the problem had been resolved, went back to the lab continuing his protein purification, and so had not read that email until several months later during the proceedings at the court [B63].  Professor Waksman knew that the appellant did not open that email he sent.  The reason that Professor Waksman explained in front of the appellant on that day was: “you are in your probation period”, which was quite different from that described in that email: “Your constant suspicion is poisoning the atmosphere in the lab: this cannot continue.”  Thus, it was reasonable to doubt that the original content of that email might be altered later when the college tried to use it at the preliminary hearing of 28 August 2003.  

25. The reason described in that email was the alleged complaint about the problems in the research work that might be the reason for the renewed termination proposal from the school.  However, although the appellant had showed Professor Waksman all his experimental data including both positives and negatives but he had not made any more complaint other than the one he made earlier to the school.  Also, there were other clear reasons at that time for Professor Waksman to dislike the appellant and want to get rid of him: (1) Professor Waksman had already planed to replace the appellant with Sabstien and he did not have any more funding to support one more worker in his lab; (2) the appellant had being made effort under legal help in order to resolve the problems from the unlawful harassment at his privately rented flat, which Laurent of Professor Waksman’s lab (another French) was involved in, and Professor Waksman made his warning or threatening to the appellant in earlier January 2003 (this will be further addressed below).  No matter which way, the reason used was contrary either to the Public Interest Disclosure Policy of the college and the relevant UK law or the appellant’s contract and the relevant law from Race Relations Act 1967 against race discrimination in education and employment.  It is not very difficult to understand that the content of that email must have been cooked up later by Professor Waksman and Ms Groark in purpose against the appellant’s race discrimination claim at the ET.

26. Professor Waksman asked the appellant to leave his lab voluntarily again on 27 January 2003.  Because Professor Waksman did not give any proper reason again, as the appellant requested, to justify the action, the appellant refused it.  Then, Professor Waksman made his final termination proposal to Ms. Groark in another email on 27 January 2003.

Final termination triggered by discrimination without compliance with contract

27. The further termination proposal was made on the basis of the false or incorrect evidence against the appellant’s work performance from the school (Dr. Bateman) and Professor Waksman as well as “Ms Groark’s evidence”.  Such information and materials might be considered as problems despite they were false or might be incorrect.  However, the Probationary Procedure allowed mistakes of a probationer: “Mistakes will probably be made during the probation period; this is to be expected and line managers should allow for this” as stated in clause 20.4.4.  The actual research work that the appellant had done in Professor Waksman’s lab during the 3-month employment, at least the protein purification data as the appellant showed before Professors Waksman and Moss and Ms Groark during the meeting on the day of the termination on 7 February 2003, showed clearly that there was no “incapability” at all as alleged by the college in the ET3 form: “the Respondent concluded that the Applicant was incapable of carrying out the duties of the post for which he had been employment” [B72.2].  No matter which ground that might be used to justify the termination, it could not match any of the contractual reasons required by the appellant’s contract at all.  If Professors Waksman and Moss as scientists might not know this, Ms Groark as the College Personnel Manager who bound the contract should know it.  It was other factors that directly triggered Ms Groark to make the final decision to terminate representing the college who was the only one with the legal right to terminate the appellant’s contract of employment.

28. After the New Year of 2003, more postdoctoral workers came to Professor Waksman’s lab.  Professor Waksman asked the new postdoctoral workers, before starting their bench work, to work a project of primary and secondary protein structure analysis similar to the one that the appellant published in Oncogene in 2002.  Unfortunately, they could not get the result to match what the appellant did.  Before they could ask the appellant for help on the matter, those few bad guys including Laurent jumped in to offer those appellant’s keys that they stole from the appellant’s previous flat and to direct the breaking into appellant’s third flat in London and the searching his personal belongings and information in his personal computer and storage CDs in January 2003 in order to find out how the appellant worked out that project.  At meantime, they, as the same as Dr. Bateman, also tried to look for other “evidence” against the appellant.

29. According to Appellant’s knowledge, the “evidence” that they might be interested in might include the followings: (1) The information regarding the problems that the appellant encountered previously, which had nothing relevant to Appellant’s work at Birkbeck College and the background of which they did not know; (2) the records of the appellant’s first practice by himself to learn the real crystallography, which might not be perfect but had nothing relevant to the Appellant’s work at the college and which also was the reason why he came the School of Crystallography to learn more crystallography; and (3) his previous personal experiences and his political experiences in China from his own biographic records, which belonged to his private business and evidenced a different social origin of the Appellant.  The relevant issue regarding the political matter, if any, should have been that he has chosen sciences but not politics since then for his career and his life.  This is the reason why he had gone to USA for his higher education since1987 and came to UK to finish last part of his postdoctoral education.  Besides, there was nothing that could really prove those so-called appellant’s “personal details” without any fabrication as they did and further relied on for personal attack against the appellant and for unlawful actions against his tenancy at his flat and against his research work.  

30. On the other hand, the appellant showed his determination against the unlawful harassment occurred at his first rented flat in London and warned, through his lawyer in a letter to the letting agent on 16 January 2003, to return the deposit in order to avoid “county court proceedings” [B80].  Under such situation, Laurent of Professor Waksman’s lab in front of the appellant in the lab expressed that he would like to pay the appellant for the deposit due to the unlawful harassment he made at that flat.  It was Dr. Bateman who told to Laurent: "do not pay right now" because he had already known that the school had made decision to propose to Ms. Groark again for the termination of the appellant’s employment on the basis of the false evidence from him and from Professor Waksman.  Under Dr. Bateman’s influence, Laurent and other few bad guys in the school showed those false information of the appellant’s “personal details” to Ms. Groark, used them to justify their unlawful actions made at the appellant’s private flat, and asked Ms. Groark for help against the appellant’s legal action toward the problems.

31. Ms. Groark took the same view of those false information/materials as those few bad guys and further supported them.  There was no much doubt that Ms Groark contacted the letting company and supported their refusal to settle the case as the appellant’s solicitor proposed.  There was no much difference in nature between the allegations that Professor Waksman and the school proposed to her in the early January and the late January 2003, and it was such false “personal details” against the appellant and Ms. Groark’s stand on the matter that became the major trigger for the final decision for the termination.  The big problem here was that Ms Groark listened to one-sided story but she did not find out how much information she received from those few bad guys was correct, and even did not confirmed it from the person being alleged.

32. In fact, the appellant had never got a chance to meet Ms Groark, as believed it should have been, until the meeting on the day of the termination (7/02/03), but he still did not know she was Ms Groark on that meeting because she introduced herself to him: “I am Ros Brayfield, Director of Human Resources. If you want to appeal, you should appeal to Ms Groark.”  On the other hand, the appellant had never blamed anyone else to Ms Groark either directly or indirectly.  If her investigation were regarding the complaint the appellant made to the school, it was too late to test the complained problem at that time.  Ms Groark must have got the information from those few bad guys of the school.  The problem was that she made the action before clarifying what had happened precisely and before even meeting the person who was excused.  This is not the way to deal with either scientific experiments or administrative job at a college at all.  

33. However, in responding to the appellant’s question about the reason for the termination in the meeting on the day of the termination, Ms. Groark did not refer her answer to any of those allegations listed in the termination notice letter nor the results of her action (the investigation of appellant’s research work).  Instead, she threatened with only single matter “to call police and storm your flat” indicating that what her relying, at least mainly, on in the termination was the incorrect or incorrectly interpreted information those few bad guys collected from the appellant’s private residences.  As such, discrimination on the basis of the appellant’s race, Nationality or social origin must have been one of the major grounds on which the termination of the appellant’s employment at Birkbeck College was made.  Indeed, the appellant was the only Chinese in the lab of Professor Waksman and was the only Chinese postdoctoral researcher in the whole School of Crystallography during his employment at the college.  Therefore, such termination was in breach of an implied term that prohibits any race discrimination in a normal employment and/or education under the Race Relations Act 1967.

34. Later, the appellant heard that the appellant’s employment was terminated because he had not got married, which could reflect such termination ground but it was merely an excuse to the unlawful termination action.  In fact, they still used this excuse later to refuse a proper resolution of this employment/education case by the college.  Nevertheless, such excuse itself was a confusing argument.  It has not been heard that an unmarried scientist or researcher would be problem with his/her unmarried status working in a scientific field. In fact, many productive scholars, especially scientists, have been so devoted to their professional career that they never got married, such as one of the world's best known and most studied philosophers Plato of ancient Greece, the founder of modern western philosophy and the father of modern mathematics Rene Descartes of France, and the most important European philosopher of modern time Immanuel Kant of Germany.  A near example was Dr. Hye-Jeong Yeo of South Korea who was a senior postdoctoral researcher in Professor Waksman’s lab, unmarried and completed the postdoctoral education at the time when the appellant’s employment was terminated.  

35. Historically, marriage is understood as “life-long” relationships of male-female individuals designed to produce children in order to survive the human society while religious view of marriage emphasizes its moral nature including on the basis of love of the individuals.  In modern time, it emphasizes the legitimacy of sexual relations in marriage that has the dual nature of a binding legal contract plus moral promise.  Therefore, marriage is both individual and social phenomena.  Concerns about one's marriage from family, friends and colleagues are quite usual and may benefit the concerned individual.  However, from moral and legitimate points of view, it would be improper and unlawful to use one's marriage as a condition of either employment or education.  In the term of Western philosophy, according to Ferdinard Mount, “demands [regarding marriage] are clear and consistent: subsistence, private and liberty.”  In American’s straight words to explain, marriage or personal relationship is one’s private life and it is “none of any other’s business”.  The view of such matter may be somewhat different in accordance with the Far Eastern philosophy that may emphasize the role of the family.  But, in a state of society, none of them can be above the law.  Even the Premier Minister of Britain needs advocate that a pledge of tax break excluding unmarried taxpayers would be unfair.

36. Thus, that excuse in relation to the appellant’s marriage used by the dismissing officers to justify their termination action and later further refusal of a proper resolution of this employment and education problem was wrong on the basis of morality and legitimacy.  It could not be justified, either, by the nature of the termination in breach of contract and contrary to the relevant law.  Ms. Groark must have realized such termination’s problems in accordance with the appellant’s contract of employment, the college’s regulation and the law, and so she dealt with the termination process unusually before the termination.  (1) The Dean of the Faculty had not been informed of the matter as the Probationary Procedure required; (2) Ms Groark had not told it to her line manager, the Director of the Personnel Department; and even (3) she had not met the appellant regarding the termination at all as it should have been normally.  Ms Groark would make the termination as bad as such probably because she mistakenly thought that the appellant would run away after the termination and then everything would go away.  This might be the reason why she decided to offer the appellant £1,000 travel benefit at the termination.

Mishandling termination case by Birkbeck administration led to legal proceedings

37. At the end of the meeting regarding the termination with Ms. Groark, Professors Waksman and Moss on the day of the termination, under the appellant’s firm request, the Dean of Faculty came and joined in.  Having seen the appellant’s major experimental data of protein purification including the dried electrophoresis gels of proteins eluted from major chromatographic processes and the chromatograms, the Dean expressed his concern about whether the Probationary Procedure had been followed and questioned the termination.  The Dean asked Ms. Groark’s opinion on the termination, and then discussed the matter with the dismissing officers in a close meeting without the appellant’s presence.  Of course, in their meeting, the dismissing officers would explain the reasons for their action, which would be mainly two: (1) those false and incorrect allegations made from Dr. Bateman and Professor Waksman and centered with the appellant’s complaint to the school; and (2) the false information of those appellant’s “personal details” and those collected from his residences.  The Dean should know from the appellant’s experimental data that there had been no contractual ground for the termination during the probation period (i.e. incapable to do the job and even further irredeemably so) no matter those allegations and other information were correct or not.  When the appellant met the Dean last time, the Dean expressed: “If I take in charge of this case, I will let you go back to work.”  No doubt the Dean’s view on the matter, different from the dismissing officers, was on the basis of the information from both sides and was complied with the contract of employment, at least the Probationary Procedure.  At least by this time, the dismissing offices from the school and the college should understand the termination they made was in breach of the contractual term in the Probationary Procedure but they still persisted on their mistake and further acted against the appellant’s efforts to resolve the employment problem informally within the college and formally at the court of law.

38. After the termination, the appellant made a rebuttal to the termination within the college immediately and also made a request to meet the Master (the Head of the college administration) in order to help for a resolution of the employment problem informally.  The secretaries of Master’s Office showed their sympathy to the appellant’s employment problem and helped forwarded his papers to the Master.  At meantime, the dismissing officers of the school went to persuade the Master with those fabricated information and materials against the appellant’s research work (which Professor Waksman and Dr. Bateman made up and Professor Moss had known either from the beginning of the case or at least from the meeting with the appellant on the day of the termination).  The dismissing officers also directed those few bad guys from the school to persuade the Master with the false information they had collected against the appellant personally.  Even though, it was still surprised that the appellant’s request was refused silently.  What the appellant heard from the Master Office was that the appellant “does not have a case”.  Clearly, the Master had been played with by the dismissing officers from the school.  Such result of his effort to go to the Master Office for help let him wonder whether the Master as the head of the Birkbeck administration had the necessary ability of dealing with the matter of education and employment surely within his job capacity.  No matter the information from the persuaders was correct or wrong, it would be unsafe to make a judgment without knowing different respects of the matter from the other side.  The fact that the Dean’s opinion on the matter, which was on the basis of the appellant’s original research data, opinions from each sides and the contract, was repressed suggested that the college administration took the incorrect view on the matter solely from those persons who had persuaded the Master.  

39. Then, Ms. Groark, acting the college, sent out the termination confirmation letter immediately [69], and the Personnel Department, as Ms. Groark did regarding the termination, made the same conclusion in the meeting with the appellant on 25 February 2003 that the college might not have to follow the Probationary Procedure to terminate the appellant’s employment.  Thus, it ended the appellant’s rebuttal against the termination at the college.

40. The materials and information that they had at that time to persuade the Master were the same ones as they could use to show the Dean.  From the different results of two persuasions, it could tell that the termination was not only not made in accordance with the appellant’s contract of employment, the college's regulation and policies as well as the law, but also it was not relied on his entire work performance rather on those false allegations and other improper information originally from those few bad guys.  Another problem here was that the college administration listened only to such one-sided stories and believed them, but without allowing a contest to them by the other side and even an opportunity for the appellant to present his own case.  Clearly, the college administration failed to deal with the termination case logically and to fulfill their normative responsibilities in the administrative function.

41. Such handling of the appellant’s employment case by the Birkbeck administration, after the termination by the dismissing officers with discrimination on ground of either the appellant’s race, Nationality or social origin, must have come with similar discrimination as one of the factors toward the appellant no matter on which precise ground.  At least it resulted in such discrimination.  
42. Discrimination on the ground of race can be traced thousands of years ago.  The slave trade prior to the eighteenth century, for example, promoted such discrimination, which relied largely on cultural and religious differences rather than physical ones.  Thus, such problem or injustice is on the ground of race but associated dominantly with differences in culture (or social origin), religious, Nationality and/or etc.  The invisible hand of the market place recognized by Adam Smith in his famous book (The Wealth of Nations) in the eighteenth century also serves a positive force to prevent such discrimination, especially under current global market environment.  For example, market competition forces the employer to hire on the basis of talent or merit of the employees rather than their race or other properties.

43. Tragedy of two world wars in twentieth century promoted the movement of human rights resulting in the Universal Declaration of Human Rights proclaimed by the general assembly of the United Nations on 10 December 1948, and then followed by the Convention for the Protection of Human Rights and Fundamental Freedoms declared by the European Union on 4 November 1950.  It is a contemporary event that the practical ethics that concerns issues regarding discrimination academically became a fully separated sub discipline in philosophy.  Such event was driven by demand in the classroom for the careful discussion of the relevant issues attracting to students in order to bolster falling enrollments.  Its social background was the scene of heated debates in popular culture and college campus about racial and sexual discrimination, the war in Vietnam, abortion and the degradation of nature in 1960s and other relevant issues thereafter.  It was also under such environment that the Race Relations Act emerged in 1976 in UK.

44. As a type of injustice, discrimination in relation to race is “a moral defect in individuals and a distortion of the social order” and “therefore must be recognized as serious individual and social vice” as pointed out by Naomi Zack [in The Oxford Handbook of Practical Ethics, edited by Hugh LaFollette, 2003, Oxford University Press, pp246].  In order to effectively deal with and cure such individual and social problem or injustice, although the market mechanism has been a positive force to prevent it through its the invisible hand, such market mechanism is far from satisfactory without relevant public and civil policies.  "Racism and widespread ignorance concerning the scientific facts about race and racial difference overlap.  There are no simple remedies, although it is clear that legal restrictions and prescriptions, education, psychological and moral persuasion, and changes in racial identities will continue to make up the mosaic of social justice concerning race", as also pointed out by Naomi Zack in the same book [pp263].  Legal remedy and educational remedy are two important and relevant to the current case here.  Clearly, the handling of the appellant’s employment/education case by the Birkbeck administration as an educator was contrary to such well-known social and administrative responsibility.

45. The effect of such mishandling of this employment case by the college’s administration was profound.  It not only prevented this case from a resolution within the college informally, ignored another initiative proposed to the college from the Citizen’s Advice Bureau (CAB) at Brent in late March 2003 for another opportunity for an informal resolution of this employment case [B78-79] so leading to the legal battle at the court of law, but also encouraged the dismissing officers and other few bad guys of the college to continue their discrimination against the appellant’s legal case through making the improper actions against proper resolution of the case, even after the EAT’s final ruling of this employment case in early 2006.  Although the legal remedy of this case is necessary but it might not be sufficient.  Importantly, the college administration, as an educator and employer, failed to fulfill its share of social responsibility, at least toward the appellant, a victim of the unlawful termination and an employee to be educated.  

Failures to Resolve This Employment Case by Employment Tribunals in 2003

46. Under the situation that the college had not made any response to the CAB’s initiative to resolve the termination case informally, the CAB advised the appellant to file a formal complaint for breach of contract at the ET on 24 April 2003 [B73-77] under section 3 of the Industrial Tribunal Act 1996 before the deadline of 6 May 2003 because of the college’s lack of “judgment of irredeemably incapable” as required by the Probationary Procedure for the termination, and, at meantime, the CAB believed that race discrimination might be involved in the termination and so further advised the appellant to seek for a legal help on the matter.

Dismissed race discrimination complaint by unreasonable determination of prejudice issue

47. By that time the only reason for the termination as the appellant knew was those 8 allegations listed in the termination notice letter [B11.9] but 7 of them were false as detailed in the appellant’s Witness Statement at the ET in 2003 [B103.5-B106.11].  Because of this reason, various Law Centers advised the appellant for his race discrimination complaint in May and June 2003 [B70, B69].  The first adviser (a trainee solicitor) at the Islington Law Center ignored other influence and allowed the appellant to understand his race discrimination claim, and, following such advice, the appellant initially filed an application to the ET for leave to amend his existing complaint with a new race complaint on 27 May 2003 but it was about 3 weeks late.  The appellant had not known that he should file and had not filed another new Originating Application for race discrimination under section 54 of the Race Relations Act 1976 until 14 July 2003 [B66], after he took advice at London Discrimination Unit, but it was about 2 months plus one week late [B64-65].  Thus, the ET listed a preliminary hearing originally fixed on 4 August 2003 to deal with the out of time issue in relation to the appellant’s race discrimination claim.

48. Two following events further confirmed that the appellant’s race discrimination complaint had the legs.  After the appellant lodged a race discrimination claim at the ET correctly, and the ET informed parties to deal with the new race claim as a preliminary matter at the hearing initially fixed on 4 August 2003.   Under such pressure, Professor Waksman suddenly “collapsed and was rushed to hospital” as described by the legal representative of the college in the letter of 29 July 2003, and the college used it as an excuse to ask for postponement of the hearing though Professor Waksman has never attended any hearing during the entire proceedings of this employment case.  Thus, the ET changed that hearing to a direction hearing.

49. The appellant sent the Race Relations Questionnaire dated 17 July 2003 to the college under s65 of the Race Relations Act 1976.  Ms. Groark acting the college made the answer to the questionnaire on 29 July 2003.  But, in her reply, she did not answer two standard questions provided by the Act.  She answered only the first one of the 9 questions directly that the appellant provided in the questionnaire by showing that another Chinese postdoctoral worker would join in Professor Waksman’s lab in several months.  But that Chinese follow left Professor Waksman’s lab in another several months unusually.  Ms. Groark answered all others questions regarding the termination evasively or equivocally.   In accordance with the Act, an inference to unlawful discrimination can be drawn from no reply or evasive/equivocal reply to such questionnaire.  In addition to this, the original questionnaire was sent to the legal representative of the college through recorded delivery first but the college’s legal representative told the appellant that he had not received it and the post office told the appellant later that it had been lost.  Then, the appellant handed in a modified version of the questionnaire to the college directly.  The questionnaire that Ms. Groark used to make her answer was the lost original version suggesting that it was she who had that post stolen under recorded delivery.

50. The ET, at the direction hearing on 4 August 2003, consolidated two Originating Applications for breach of contract and for race discrimination, and arranged and gave directions for a preliminary hearing on 28 August 2003 to consider whether the ET could entertain the late race discrimination claim.  At the preliminary hearing, the tribunal refused to extend time to the claim and so it was dismissed.  There were several factors causing such result:-

(1) The dismissing officers from the school and the college as well as those few bad guys of the school took advantage of their social accessibility and abused their privilege as the College Officials to act abusively against the appellant’s legal cases by using those false and uncontested information and materials including so-called appellant’s “personal details” against appellant as weapon in purpose of concealing their wrong doing in relation to the termination.

(a)
They illegally acquired various spyware including monitor of imagine, sound and computer in near distance as well as tracking mobile communication; inappropriately influenced either the landlord or neighbors of the appellant’s residence to monitor his every activities at home by using those spyware.  When the appellant went out, they inappropriately influenced relevant personnel to monitor his every move through public surveillance systems in streets and in relation to transportation and other public places.  They also illegally tap his landline phone communication through staff of the telephone company, monitor his using computer/Internet services through the employee of various computer/Internet services, and illegally stole passwords of his online email and financial accounts.  They, through these means, knew in detail how he conducted his employment case.

(b) Either of them directly influenced legal advisor who had been scheduled to give the appellant legal advice at Camden Community Law Center on 21 May 2003 causing the appellant’s losing first opportunity to receive a legal advice on his employment case.  Then, those few bad guys from the school influenced the lawyer of the Islington Law Center (Ms. Anna Corrigan) who was advising the appellant for his employment case around June 2003 causing her no longer interested in his race claim.  On the other hand, Ms Groark directly influenced the Director of the Law Center causing the Center’s refusal to represent the appellant at the ET’s hearing to deal with his race discrimination claim [B67].  

(c) When the appellant looked for representation from other places, the school directed the boss of Dr. Bateman to invite the advisor (a Birkbeck graduate and classmate of the boss of Bateman) from Race Discrimination Unit (who had been assigned to advise the appellant) for dinner before the appellant’s appointment at the Unit.  At the appointment, that advisor told the appellant such story and inclined to give advice to the appellant with the reason of conflict of interest.  But such event could not stop the Unit to help for the appellant’s case.  Then, Ms Groark directed the Islington Law Center to contact the Unit and other places where the appellant was seeking for representation to block his attempt to obtain a representation.  As such, the appellant had to attend the hearing in person when he had no knowledge of law and no experience in what would happen at the hearing, especially a litigant in person would have higher chance to lose a discrimination claim than those who were represented.

(2) According to the ET’s directions before the hearing and the legal advice to the appellant before the hearing, he prepared only for dealing with the out of time issue but not the actual claim.  On the other hand, the college prepared for dealing with the whole employment case but Ms. Groark, against the ET’s directions, had not allowed to release the documents (many of them were new and the most important) they relied on until the day of the hearing (the time records for the fax of those document from Birkbeck College to the First Assist would be one proof [B63]), thus causing the appellant’s unprepared to deal with their issues, especially those with inaccurate and false information, at the hearing.

(3) The actual delay was not long (3 weeks or 2 months plus 1 week) “in relation to the time limit of three months provided by statute” as the ET tested [N28.13].  The reason for the delay was clear that the appellant had not understood his race claim until after he received the legal advice at the Law Centers since late May 2003.  The appellant filed his race claim at the ET as soon as he gained the knowledge from the legal advice.  Although the appellant’s rebuttal at the college and the CAB’s effort in order to bring an informal resolution of the case spent time (or might cause the delay as the ET’s decision argued), they were reasonable and proper approaches in dealing with this employment case.  However, under request from the industrial member of the tribunal, the tribunal further considered prejudice issue, for which the tribunal had to get into the actual claim but the appellant did not prepare for it especially due to the college’s failure to provide the relevant documents until the day of the hearing.

(4) Such situations further caused that the tribunal failed to determinate the prejudice issue and eventually the final decision correctly.  In dealing with the prejudice issue, the tribunal considered two specific matters in accordance with the Respondent’s documents, but the information from the documents regarding one matter was incorrect and the tribunal determined the other matter unreasonably.

(a)
The college’s claim that the appellant was dismissed similarly at Boston University and the Oregon Health Sciences University (OHSU) in USA on basis of a personal email from USA after the termination of the appellant’s employment at Birkbeck.  Such was recognized by the tribunal in its Decision and Extended Reasons: “the Applicant’s engagement came to an end in those institutions had similarities to the problems that the Respondent alleged that the Applicant sustained whilst working at Birkbeck.”  There had been no such similar dismissal in either of two places in USA [33] or in any other place except at Birkbeck College.  The end of the appellant’s employment at OHSU was not clearly documented that was the basis where the informal and inaccurate information in that email came from.  After the end of the appellant’s postdoctoral training grant in mid 2000, the appellant called the payroll department of OHSU to stop his payment offered by his supervisor there (Professor Goodman) from his research grants with the reason that he was planning to leave OHSU for other position.  After such request was granted, the appellant received a form from a relevant department of the university to deal with his medical insurance after the termination of his payment (of course, also including his position and the medical insurance coverage at OHSU).  That form contained the word “termination” indicating such status but it differed essentially from the “dismissal” or “the employment was terminated similarly” (referring to the one at Birkbeck College) as falsely alleged by Birkbeck College.  Nevertheless, that form was lost from the appellant’s residence after unlawful searching his personal belongings by others in 2003.  That email from USA has been addressed in detail in the appellant’s amended Notice of Appeal dated 3 January 2005.

(b)
The tribunal also considered Ms. Groark’s reply to the race relation questionnaire.  The tribunal’s comments on it were: “there was a Race Relations Act 1976 questionnaire served.  It was answered within two weeks or thereabouts and the Respondent appears on the face of it, subject to anything that might be submitted later, to have answered it fully and there is probably little assistance to be gained by the Applicant in relation to that.”  But Ms. Groark or any others acting for the college neither answered the questionnaire “fully” nor made any amendment later.

Such determination of the prejudice issue by the tribunal played a crucial role in their decision to refuse an extension of time: “We acknowledge that this is a fine balance.”
Thus, the appellant’s actual race discrimination claim could never be determined at the ET.

Dismissed complaint of unfair dismissal in relation to public interest disclosure with obverse error of law

51. At the preliminary hearing on 28 August 2003, in order to defend that the termination was not on the basis of the appellant’s race, the college released those email exchanges among the dismissing officers in January 2003.  It suggested from those emails that the termination relied on those false allegations about the appellant’s work performance that were centered by his complaint to the school on the malpractice as the major issue.  The content of the email from Professor Waksman to the appellant dated 22 January 2003 might be fabricated by Professor Waksman and Ms. Groark in purpose against the appellant’s race discrimination claim dealt with by the ET at the hearing of 28 August 2003 [B63] but their rising the rock now hit their own feet.  That fabricated email along with others (such as the email from Professor Waksman to Ms Groark on 7 January 2003 and Ms. Groark’s evidence) showed that they (besides the school) also used the ground of the appellant’s complaint to the school in the termination of his employment.  It could tell from using such evidence in defense on the race claim that Ms. Groark even did not know the college’s Public Interest Disclosing Policy and relevant law, which regard employment matter and she should have known as the college personnel manager for her job.

52. With the college’s evidence that they released at the hearing of 28 August 2003, the appellant sought for legal advice on the matter after the hearing, and the Rae & Co Solicitors advised the appellant on 16 September 2003: "you had another complaint of unfair dismissal in relation to public interest disclosure" and allowed him to know the Public Interest Disclosure Act 1998 (that is incorporated into the Employment Rights Act 1996) and to understand his claim.  Subsequently, the appellant filed his third Originating Application for unfair dismissal regarding public interest disclosure at the ET on 22 September 2003 under section 103A of the Employment Rights Act 1996, and it was about 4 and half months late.
53. The reason for the delay was that the college had not provided its correct and precise reason for the termination until 28 August 2003.  Although the termination notice letter provided that the appellant’s complaint to the school on the malpractice was one of the 8 allegations made by the dismissing officer, it could not allow others to believe that his complaint was a major reason used by the college during the termination, which is required for bringing such complaint at the ET under s103A of the Employment Rights Act 1996.  The appellant had not known and believed such major reason until he saw those email exchanges released by the college on 28 August 2003.

54. The ET considered whether to extend time to this claim at another preliminary hearing on 17 December 2003 and adapted the simple test only on the reason for the delay under s111 of the Employment Rights Act 1996 in determination of the out of time issue.  The tribunal claimed surprisingly that the CAB and the Islington Law Centre, when advising the appellant in March and May to July 2003, had either the termination notice letter or the appellant’s complaint report to the school in their possessions, and so they should have advised him for such claim.  By using this reason, the tribunal refused to extend time and so dismissed the claim.  However, although the Law Center might be aware of the appellant’s claim based on public interest disclosure due to the influence from the dismissing officers and those few bad guys of the college, neither the termination notice letter nor the appellant’s complaint report provided the information that the college used the appellant’s complaint as the principle reason for the termination, as required by s103A of the 1996 Act to bring a claim at the ET.  The complaint report was made before the termination [B81-82].  The allegation in relation to the complaint was provided in the termination notice letter as number 7 of total 8 allegations but it provided no information whether it was considered more important than the others [B59.6].  Thus, the tribunal’s reasoning behind its decision was contrary to such statutory law clearly so as to err in law.  There was circumstantial evidence that a legal professional influenced by the dismissing officers tried to influence the Chairman before hearing regarding that reason that the ET used for their decision.

55. Because of that documentation regarding the termination provided by the college during the proceedings, the ET believed that the appellant’s complaint made at the college during his employment was the official and major reason for the termination.  The tribunal also recognized that the arguments on the matter between two parties was whether the appellant made his complaint in good faith, or, as an ultimate argument, whether those complained incidences came from the appellant’s own experimental failures, as Professor Moss and Professor Waksman claimed in their emails to Ms. Groark on 7/8 January 2003.  For this reason, the ET allowed a debate specifically on the matter at the rehearing on 15 July 2005, which was the only issue the tribunal allowed parties to deal with at that hearing.  During the debate, the college did not have any solid evidence to support the allegation that the complained incidences were the appellant’s own experimental failures but, on the other hand, the college failed to challenge the appellant’s evidence successfully that supported the view that his complaint was made in good faith and belonged to a "protected disclosure" under s43A, 43B and 43C of the 1996 Act and a protected complaint in accordance with the Public Interest Disclosure Policy of the college.  According to the results of this debate regarding the appellant’s complaint made at the college during his employment there, the appellant’s claim in relation to public interest disclosure has been determined actually though the decision of the tribunal from the rehearing was not based on those results.  Thus, it would be able to say logically that the appellant’s right to have such claim has been prejudiced severely as the result of the ET’s preliminary hearing on 17 December 2003 to dismiss the claim in relation to public interest disclosure.  Nevertheless, such results of the debate at rehearing laid a solid foundation for the EAT to determine the breach of contract claim finally in early 2006.

First extreme decision on breach of contract complaint

56. The appellant’s breach of contract claim is thought a relatively small claim in comparison with two other out of time claims filed at the ET.  This breach of contract claim is well evidenced with finely defined law.  Under advice from the Law Centers, the appellant had prepared a good Witness Statement [B103-112] and the bundle for the hearing, as recognized by the Judgment from the EAT’s full hearing on 8 April 2005 during the appellant’s first appeal to the EAT: “he had, in his witness statement, set out detailed reasons why he refuted the basis upon which Birkbeck had chosen to dismiss him. The Employment Tribunal makes no mention of this at all; and we are completely in the dark as to why it is that the Employment Tribunal accepted the evidence in the documents and rejected Dr Yuan’s evidence.”  On the other hand, at the hearing, the college did not make a good defense, which was also recognized by the same Judgment: “the case was presented on behalf of Birkbeck at the Employment Tribunal was unimpressive.”  Although the college still used those false allegations in the termination notice letter and those email exchanges of the dismissing officers at the hearing, the final Judgment of the EAT dated 16 February 2006 during the appellant’s second appeal to the EAT recorded: “the industrial member of this Tribunal points out that each of the seven matters specifically referred to in the letter is better categorized as a complaint about conduct than it is about capability” [B18.25].  In fact, the college terminated the appellant’s contract during his probation period but without providing any “judgment of irredeemable incapable” at all as the Probationary Procedure requires for the termination of the probationer’s employment.  Thus, this breach of contract case should have been resolved at the first full hearing on the basis of the evidence and arguments from both parties before the tribunal.

57. However, the decisions of the Tribunal regarding breach of contract from the full hearing on 2 October 2003 assumed that the Respondent was entitled to terminate the appellant’s employment and so rejected all of the appellant’s specific claims for compensation:
(a)
Loss of 2-day notice period (4-week notice v a month’s notice);

(b)
Loss of 3-month probation period;

(c)
Loss of up to 5-year contractual period;

(d)
Loss of work permit;

(e)
Loss of opportunity to publish research and damage to reputation; and

(f)
Loss due to breach of mutual trust (respect) [B57.2].

Further, the ET even made a costs order against him on the basis that his breach of contract claim was misconceived [B62.25-27].  Such decisions of the Tribunal were criticised by the EAT in its Judgment from the full hearing on 8 April 2005: “There is no attempt made by the Employment Tribunal, as the President noted, to consider whether Birkbeck had grounds for treating Dr Yuan as being judged ‘irredeemably incapable’. They do not, in terms, find in this Decision that Birkbeck had so judged him, and was justified in so doing.”  The EAT further concluded regarding the ET’s decisions in its final Judgment dated 16 February 2006: “little difficulty in determining that, whether on its original or elucidated reasoning, the Tribunal had, or had displayed, no proper basis for coming to the conclusion which it did” [B9.4].

58. After the final submissions from both parties and before the parties left the courtroom for the tribunal to make the final decision, the Chairman showed her satisfaction and confidence.  In contrast, after two parties got back to the courtroom, everyone was surprised about the junior Chairman’s reluctant, difficult and painful mood and gestures in announcing the final decisions.  It seemed that the decisions of the hearing the Chairman announced were not made by her, especially because such decisions were so extreme and far from what happened earlier at the hearing and the expectations from both sides.  

59. What happened was that Ms. Groark who made the final decision of the termination in breach of the implied term under the Race Relations Act 1967, after the race claim was dismissed by the ET, wanted to end this employment case.  Ms Groark introduced those means she used for her unreasonable actions against the appellant and his case to Ms. Corrigan of the Islington Law Centre, as Ms Groark claimed, in purpose to help him to win his employment case.  Later, those appellant’s personal keys stolen by those few bad guys from his first rented flat in London were also passed to Ms. Corrigan.  Consequently, Ms. Corrigan allowed those means acquired from Ms Groark, which were further developed by her to better monitor the appellant, to be fallen into a group of bad guys outside Birkbeck College for control and use against the appellant and his legal cases.  Of course, there has been nothing here that could really help the progress of the appellant's legal cases.  In fact, their actions have brought nothing positive to the appellant’s legal cases and even there has been no proper response to many efforts from the appellant to contact Ms Corrigan in relation to his legal cases during passed four years until the appellant lost every proper means to directly contact Ms. Corrigan regarding his legal cases.  Instead, the consequences of such actions under encouraged by Ms. Groark have severely affected the appellant’s private life, caused him to be attacked by crimes causing his personal and financial losses, unnecessarily exposed his legal case to others, and especially interfered with his seeking for legal representation for his legal cases.  Clearly, they were unreasonable actions against the appellant during the proceedings under Ms. Groark’s plot.

60. On the other hand, after the appellant filed his third complaint regarding the Public Interest Disclosure at the ET, the dismissing officers from the school who decided the termination mainly on the ground of the appellant’s complaint would not happy and did not want to end this employment case there.  Thus, Professor Waksman, under the direction from the school, went to Mary Ward Legal Centre for help by using those false materials against the appellant’s research work and the false information of so-called his “personal details” against him personally.  Their purpose was to conceal their wrong doing in their termination of the appellant’s employment on the ground of his complaint on the academic malpractice conducted by Dr. Bateman and others by using that excuse as the reason that the appellant had not got married and another excuse as another reason that their termination was based on the alleged appellant’s “misconduct” in accordance with those fabricated materials against him.  

61. Although Ms Alison Burns of the Legal Centre might not know whether those information and materials shown to her by the dismissing officers were fabricated or not, she, as a senior solicitor, must know which was illegal or unlawful or not in relation to conduct under proceedings.  However, she did not advise Professor Waksman and the school for a better defence on the appellant’s case under proper procedural rules of the court.  Instead, she had the appellant’s personal belongings in his private residence searched again through one of his housemates when he was out but, again, nothing really useful was found.  Then, by taking advantage of her close relationship to the Employment Tribunals in Central London and the mentor relationship to the junior Chairman, she made the decisions the Chairman announced at the hearing and forced the Chairman to accept it.  Later, she further threatened the appellant, through a legal advisor who advised him at the Centre on his claim regarding public interest disclosure, to withdraw the claim or to get the same feat as he got to his breach of contract claim.  

62. The decisions of the ET from the full hearing of 2 October 2003 dashed hope from both parties to end the legal battle at that early stage.  Such decisions of the ET on breach of contract have profoundly affected the proper resolution of this employment case later.  Among 3 claims that the appellant brought to the ET, the breach of contract claim is a relatively small claim and would not give the tribunal the power to order reinstatement but two other race discrimination claim and the claim regarding public interest disclosure do.  Reinstatement would be crucial factor for a proper resolution of this employment case because the appellant’s employment at the college was also his postdoctoral education (last part of his high education) and there is very slim opportunity for the appellant to find a similar desirable position in UK since crystallography in which his training was could only be offered from very limited number of labs.
63. The ET’s extreme decisions for breach of contract case would let others to assume that the college had their entitlement for the termination, as recognized by the Judgment of HHJ Burton of the EAT dated 9 June 2004: “Employment Tribunal apparently assumed, without giving reasons, that Respondent was entitled to terminate employment on grounds of irredeemable incapability pursuant to a clause entitling them to do so.”  Such assumption would make the ET legitimate to dismiss two other out of time claims, which was precisely what happened at the first EAT’s Rule 3(10) hearing on 19 May 2004 where HHJ Burton heard the appellant’s appeals based on all 3 claims and refused the appeals regarding two out of time claims with the actual reasons: either “just and equitable” as the ET dismissed the race discrimination claim or “tribunal not perverse” even if it made incorrect decision regarding the public interest disclosure claim.  Logically, although this breach of contract claim is a small claim, a proper resolution of it would apparently help for a proper determination of the other out of time claims.
During First Appeals to Employment Appeal Tribunal from Decisions of Employment Tribunals

HHJ Burton dealt with 3 appeals at first Rule 3(10) hearing at EAT on 19 May 2004

64. The appellant made appeal to the EAT from all three decisions of the ET, each based on a different complaint, by the early 2004.  At the first Rule 3(10) hearing on 19 May 2004, HHJ Burton (President of the EAT) heard all three appeals from the appellant.  If say that the appellant attended the hearing at the ET regarding his race discrimination claim without prepared for dealing with the prejudice issue so causing the dismissal of the claim and that the ET made the extreme decisions for the breach of contract claim and made obverse error of law in the decision regarding the public interest disclosure claim, it should not have been very difficult to win the appeal at the EAT especially for breach of contract and the public interest disclosure claims, which were well evidenced and with better defined law.

65. The staff of the EAT helped the appellant, because it was the first time for him to bring an appeal to the EAT, to prepare the basic bundles of the appellant’s appeals for the first Rule 3(10) hearing under the EAT’s practice directions and expected the appellant to follow the examples of the guideline to provide other evidential documents into the bundle including his contract of employment, his race relation questionnaire and the college’s reply, his complaint report, and relevant others, as having been lodged to the EAT with each Notice of Appeal.  The EAT sent the appellant the hearing notice and three bundles of the hearing in mid-April 2004 but the appellant did not receive them.  It was found later that one of his housemates who was contacted by Ms. Groark took that EAT’s package after the delivery.  Indeed, such situation caused that the appellant had not known the date of the first Rule 3(10) hearing until a couple of days before it when he went to the EAT inquired about his appeals.  By that time it was too late for the appellant to have a reasonable time to fix the problems and he did not know how to deal with the situation properly at that time, especially when he was facing the appeals at the court at the first time of his life. 

66. Ms Groark submitted those false information and materials against the appellant’s work (that had not used at the ET and had not disclosed to the appellant under his request) to the Registrar of the EAT but they were not served on the appellant and the appellant’s later requests to the Registrar for inspection of documents were refused.  However, those of Ms Groark’s documents were presented to HHJ Burton who mentioned this to the appellant at the hearing.  In contrast, besides those EAT’s documents of this case, nearly none of the other documents that the appellant had submitted to the EAT were put before HHJ Burton (such situation was also confirmed by HHJ Burton at the hearing as well as in his Judgment), including the appellant’s contract of employment, relevant portion of the College Handbook, the appellant’s complaint report to the school and other evidence of the appellant’s research work at the college (the lists of the documents lodged at the EAT were at the end of the Notices of Appeal).  Such practices under the involvement of Ms Groark as well as the lack of proper preparation for the hearing by the appellant as the consequence of stealing the EAT’s package sent to him for the hearing under instruction from either parties of the dismissing officers caused that HHJ Burton could not understand the appellant’s cases in relation to three appeals.  Thus, HHJ Burton relied mainly on those Decisions and Extended Reasons from the ET, especially the assumption that the Respondent was entitled to terminate.  As the result, HHJ Burton dismissed the appeals based on two out of time claims unfortunately.

67. Nevertheless, HHJ Burton read clause 20.7.3 of the Probationary Procedure as recited in the ET’s Decision and Extended Reasons for breach of contract.  Subsequently, he helped the appellant to identify the error of law in the decision of the ET and ordered to stay the appeal for breach of contract by asking the ET to provide the reason for its decision: “the Employment Tribunal be asked whether it concluded that the Respondent was entitled to terminate the employment of the Appellant pursuant to clause 20.7.3, on the basis that the Appellant was irredeemably incapable, and if so what its reasons were for such a conclusion” [B56].

Further appeal regarding public interest disclosure to Court of Appeal

68. It has been clear that the assumption of the ET from the full hearing for breach of contract was incorrect and the EAT’s dismissing two appeals for two out of time claims, especially for the one regarding public interest disclosure, were made at the first Rule 3(10) hearing with lack of throughout consideration.  Otherwise, different decisions might have been made for the appeals for two out of time claims if they had been dealt with after the entitlement issue was resolved at the second Rule 3(10) hearing on 27 July 2004.  In fact, the appellant had suffered from prejudice severely due to the dismissal of two out of time claims at the ET and the refusal of his relevant appeals by the EAT, which has been clearly evidenced by current no proper resolution of this employment case after the EAT’s final ruling in early 2006.  For such reasons, the appellant made a further appeal from the EAT’s decision to the Court of Appeal at that time.  In comparison with the race claim, the claim regarding public interest disclosure was much better evidenced with better defined law and the ET made obverse error of law in its decision, even HHJ Burton could not ignored it completely at the first Rule 3(10) hearing: “It is right to say that the Tribunal does not expressly address the consequence of the documents in the bundle of 28 August” and “the tribunal might have reached a different decision does not suggest that the tribunal was perverse, or arguably perverse, which is the conclusion that I would have to reach” on the basis of wrong assumption of the ET for breach of contract.
69. On the basis of these, the appellant made further appeal to the Court of Appeal from the matter only in relation to the public interest disclosure claim because either one of two out of time claims could allow a proper resolution of his employment case regarding that the tribunal would have the power to order reinstatement if it succeeds.  It was the first time for the appellant to bring an appeal to the Court of Appeal but he did lodge the Appellant’s notice and the bundle successfully and became familiar with the procedure of an appeal there under the helps from the staff of the civil office at the Court of Appeal and from the CAB at the RCJ.  The Judge Lord Gibson of the Court of Appeal refused permission to the appellant’s appeal on a hearing of 6 July 2004 by surprise to the appellant.  Of course, his conducting at the hearing in person and his lack of experience might play roles in such result.

70. Besides, there were several important mistakes in the Judgment of the hearing, which might reflect the misunderstanding of the appellant’s case by the Judge, and examples of them are in the followings.

(1) “He had taken legal advice from one firm of solicitors on 12th September 2003.  They had not advised him about a public interest disclosure claim, but another firm of solicitors whom he visited on 16th September informed him of the possibility of such a claim and he then presented his application.”  It was plain from here that the firms did not believe or were not sure about the appellant’s public interest disclosure claim but it was contrary to the facts.  Such incorrect information must have come from the ET’s Decision and Extended Reasons, which differed from what the Appellant provided to the ET.  The fact was that the firm he visited on the 12th September did advise him from his papers that he had another claim but did not tell him what it was; and the firm he visited on the 16th September did advise him and allowed him to understand his public interest disclosure claim but not merely possibility.

(2) “the appeals came before Burton J.  He rejected the appeals based on discrimination and breach of contract.”  The fact was that HHJ Burton had rejected the appeal based on discrimination under that special situation described above but he had stayed (but not dismissed) the appeal based on breach of contract because of the error of law in the ET’s decision.  Later, at the 2nd Rule 3(10) hearing on 27 July 2004, HHJ Burton allowed the appeal based on breach of contract to proceed in accordance with all major evidence from both sides and the appellant’s argument centering the entitlement issue.

(3) The appellant’s appeal was based on the fact that the ET erred in law but the Judgment recorded the unusual question from the Judge at the hearing: “Dr. Yuan does not begin to answer the points taken by the judge as to why the ET did not err in its conclusion” but did not mention the appellant's response by describing why the ET erred in its conclusion at the hearing.

71. Importantly, Lord Gibson, similar to HHJ Burton of the EAT, did not address the most relevant question whether those two documents (the complaint report and the termination notice letter that were in the possession of the CAB and the Islington Law Centre when they advised the appellant) provide the information that the college used the appellant's complaint as the principle reason for the termination, the answer of which would determine whether either of the CAB, the Islington Law Centre or anyone else could know the appellant's claim from two documents, whether two documents were sufficient for the appellant to bring the claim, and whether the ET's reasoning of their decision was right under s103A of the Employment Rights Act 1996 or whether the ET's decision erred in law.

72. Instead, Lord Gibson argued in the Judgment: “If one looks at the contents of the e-mail as I have described them, it is plain that Dr. Yuan must have been perfectly well aware of what it was that was causing Dr. Waksman to take a very poor view of him”, i.e. the complaint he made at the college; and “Dr. Yuan had attended the various meetings that are referred to between him and Dr. Waksman and between him, Dr. Waksman and Professor Moss, and so he would have known what concerns they were expressing to him", i.e. also the complaint that the appellant made at the college.  However, the appellant had not read that email of 22 January 2003 from Professor Waksman until 28 August 2003 and those mentioned meetings did not have the dismissal as an issue, and so the appellant would not know the principle reason for the termination from them.  Even if the appellant read that email earlier and made speculation of the relation between the dismissal and those meetings, he might have known, by 6 May 2003, the possibility, or the probability for the best, that his complaint might be used as the principle reason for the termination.  But he still did not have the evidence on his hands showing that the termination used his complaint as the principle reason indeed in order for him to make that claim to the ET.

73. In addition, Lord Gibson, similar to HHJ Burton, also tried to conclude in the Judgment that the appellant did not made the complaint in good faith, which even had not been raised by the ET, such as: “Dr. Waksman was urging Dr. Yuan to look for another job because he, Dr. Waksman, was simply not prepared to accept the accusations which Dr. Yuan was leveling about the failure of his experiments, and that failure was the subject matter of the disclosure report.”  But their conclusion was based on those false allegations from Professor Waksman and the school but without providing any good evidence to the court and the appellant under procedural rules during the previous proceedings at both ET and EAT.  In contrast, the Judgment did not mention the appellant’s relevant counter-evidence provided in the bundle including the appellant's comments on the test made by Professor Waksman.  The results of the debates between two parties at the rehearing on 15 July 2005 have proven that such conclusion was wrong.

HHJ Burton allowed appeal on breach of contract to proceed at 2nd Rule 3(10) hearing in July 2004

74. HHJ Burton of the EAT at the Rule 3(10) hearing of 19 May 2004 ordered the Employment Tribunal to provide the reason for its decision of the appellant’s breach of contract case and directed: “the Employment Tribunal should feel free to request written submissions from the parties” [B56].  Then, the ET directed the parties on 3 June 2004: “In accordance with the order of the Employment Appeal Tribunal dated 19th May 2004 the parties are requested to make written submissions that they wish to make to the Employment Tribunal on the matter of whether the Respondent was entitled to terminate the employment of Dr. Yuan pursuant to clause 20.7.3 on the basis that Dr. Yuan was irredeemably incapable” [B55].  As early as 11 June 2004, the Respondent made written submissions and made claim against the appellant: "it was soon discovered that he was seriously incompetent to such an extent that the Respondent could justify summary dismissal at common law" [B51.4] and "As a result they had no alternative but to dismiss him pursuant to clause 20.7.3 on the basis that the Appellant was irredeemably incapable" [B54.26] as well as disclosed that there is so-called “Ms. Groark’s evidence” [B52.14].  But such written submissions did not provide specific evidence to support the claims of “summary dismissal” and “irredeemably incapable” and did not have details of the “Ms Groark’s evidence”.  However, according to a statement in the ET’s letter of 1 December 2004 in response to the appellant’s request for inspection of the Respondent’s submissions, there was a record of “the Chairman’s notes of the Respondent’s oral submissions” supposedly to provide details to support its written submissions [B48].  But this record has never been disclosed to the appellant either by the ET or by the Respondent as it should be in accordance with the Directions of the ET to this case dated 9 June 2003.  Subsequently, the ET made its Further Reasons dated 19 July 2004 on the basis of the Respondent’s written and oral submissions concluding that the appellant was irredeemably incapable but without giving good evidence to support such claim.

75. In respect to the breach of contract matter, after the first Rule 3(10) hearing, the EAT had consistently determined to allow the appellant’s appeal without much difficulty pursuant to clause 20.7.3 of the Probationary Procedure.  Of course, it was hard for the college to claim the appellant’s irredeemable incapability and, indeed, there had been no such judgment from the college during the termination and the proceedings at the ET at all.  Thus, the appellant was entitled for notice of 3 months (his lost last 3 months in his 6-month probation period).  Although another month notice is required by clause 20.8.3(b) of the Probationary Procedure for the termination at the end of the probation period, it could be covered by the pay in lieu that the college had paid at the termination.
76. After the ET provided Further Reason under the order of HHJ Burton made at the first Rule 3(10) hearing, the EAT restore the appellant’s appeal for breach of contract and ordered the second Rule 3(10) hearing.  At the second Rule 3(10) hearing on 27 July 2004, HHJ Burton, by seeing the appellant’s evidence and arguments that made very clear that there had been no incapability and/or irredeemably so at all, did not accepted the Further Reasons and gave permission to the appeal without any restriction [B46-47].  It was very clear to the EAT from that time that the college did not have its entitlement for the termination at all not only because there has been no judgment of irredeemable incapability by the college but also because the college’s official ground incapability for the termination (that was mainly on the basis of the appellant’s complaint made to the school on malpractice against the appellant’s research) was not made in good faith.  Thus, the appeal based on the public interest disclosure claim should have not rushed to be dismissed at the first Rule 3(10) hearing.  Under such situation, HHJ Burton at the end of the hearing made an offer to the appellant for legal representation at the following hearing under ELAAS and told to the appellant that the Council would help to find out how much money could be extracted from the papers.

Allowed all issues argued by appellant’s Council at preliminary hearing on 24 November 2004

77. After the EAT allowed his appeal application, the appellant tried to amend his Notice of Appeal focused on the entitlement issue and also on other issues raised by the ET in its Further Reasons.  Then, the appellant made an application to the Registrar of the EAT for amending the Notice of Appeal on 30 August 2004.  The EAT served the appellant’s application and a copy of Notice of Appeal amended under the EAT’s instruction on the Respondent on 9 September 2004 [B45].  At meantime, the EAT invited the Respondent to make written representations on the appellant’s application for amending the Notice of Appeal: “The Appellant’s application to amend the Notice of Appeal will be considered by the Registrar who will normally determine the application after inviting and considering written representations from each side.”  Such submissions by the Respondent affected the Registrar’s determination of the appellant’s application by herself according to the EAT’s letter of 19 October 2004, which informed the appellant: “Your application to amend the Notice of Appeal should be raised as a preliminary point at the forthcoming hearing”.

78. Under such situation, the appellant made a request to the EAT on 25 October 2004 for inspection of "the Respondent's submission and relevant documents" [B44].  In response, the EAT sent the appellant "the enclosed documents" on 26 October 2004 [B43], which was confirmed further by the appellant with the EAT through telephone on the same day.  But the appellant had never received the expected copies of the Respondent's submissions made in October 2004 because they were stolen by one of the appellant’s housemates under Ms. Groark’s instruction.  The several subsequent requests to the EAT for the inspection by the appellant were refused as evidenced with a letter from the EAT dated 6 December 2004: “any further application(s) to view the documents will be placed on the file and you may not receive a response” [B42].  It is believed that such subsequent refusal came from Mr. Groark’s influence, which became a silent bomb threatening the appellant’s appeal.

79. It is believed that the Respondent's submissions in October 2004, similar to their oral submissions made to the ET in June 2004, provided the details of “Ms Groark’s evidence,” the materials used to support the allegations of “misconduct” and “irredeemably incapable” against the appellant’s research work and/or other materials/information of so-called appellant’s “personal details,” which had never been disclosed to the appellant and used during the proceedings under proper procedural rule of courts (so they were uncontested).  Under s8.1 of the Practice Directions of the EAT, such new “evidence” in the Respondent’s submissions of October 2004 should have been served on the appellant. 

80. At the preliminary hearing on 24 November 2004, the Council under ELAAS represented the appellant and argued his appeal before the appeal tribunal, and the appeal tribunal allowed all grounds argued by the Council covering most claims of the breach of contract case that were dismissed by the ET previously.  The appeal tribunal at the preliminary hearing also gave the appellant permission to amending his Notice of Appeal dated 16 February 2004 on the issues raised by the Council at the hearing.  By surprise, the written order of the preliminary hearing did not mention such permission, and the EAT served the original Notice of Appeal dated 16 February 2004 on the Respondent.

81. Subsequently, the Respondent made its Answer dated 9 December 2004 to such older version of the Notice of Appeal.  Such Answer of the Respondent was virtually as same as the Respondent’s written submissions to the ET dated 11 June 2004 [B49-54] making allegations of “gross misconduct” and “irredeemably incapable” against the appellant and disclosing “Ms Groark’s evidence” but again providing no specific evidence and details.

82. At meantime the appellant’s Council asked the EAT to amend the order from the preliminary hearing regarding the permission of the appeal tribunal to the appellant for amending the Notice of Appeal.  Subsequently, the EAT amended its order dated 14 December 2004 to allow the appellant to amend the Notice of Appeal “in accordance with the matters raised at the hearing” [B40-41].  The appellant then amended his Notice of Appeal further and addressing all major issues raised by the respondent in its Answer dated 9 December 2004, and lodged it to the EAT on 3 January 2005 [B113-127].  The EAT served this version of the appellant’s amended Notice of Appeal on the Respondent on 7 January 2005 [B39] and again on 21 March 2005 and requested to the Respondent to make its Answer in a limited time.  But the Respondent failed to make its Answer at all on both occasions [B38].  Under such situation, it seemed that the EAT could definitely make a final determination on the breach of contract case and led a proper resolution of the appellant’s employment case without problem.

Affected appeal by Respondent’s uncontested materials unreasonably delivered to appeal tribunal

83. However, the actual situation behind the scene around that time was not so simple.  After the EAT allowed the appellant’s appeal application at the second Rule 3(10) hearing on 27 July 2004, the dismissing officers from the school brought to Ms Burns with the new or old but false, undisclosed and uncontested materials against the appellant’s research work in order to support the claim of “irredeemably incapable” against the appellant and to justify even their claim for “summary dismissal”.  According to the appellant regarding his work done at Birkbeck, such evidence against the appellant’s research work must be fabricated or inappropriately interpreted, or say made-up.  Under the help from Ms. Burns, they used it to influence the academic member of the appeal tribunal of HHJ Prophet before the preliminary hearing secretly.  That academic member of the appeal tribunal did not present those false materials on the table and did not raise the issues on the basis of those false materials during the hearing and even during the tribunal’s making the decision without party before announcing it at the end of the hearing.  But, only after the hearing completed and the appellant and his Council as well as the other lay member of the tribunal left, that academic member of the tribunal walked back and put those false materials secretly received from the party of the dismissing officers from the school before HHJ Prophet.  It seemed that HHJ Prophet believed it but without any acknowledgment of the matter to the appellant.  It was such unreasonable action from the dismissing officers of the school that changed the view of HHJ Prophet on the appellant’s breach of contract case, and he might become believed that the ET’s assumption in its Decision and Extended Reasons and the conclusion of the Further Reasons might be correct.  As such, it seemed that the previous dismissal of the appeal for the public interest disclosure claim by the EAT might not have been wrong, and the college might be entitled to terminate after the probation period.  On the basis of these, HHJ Prophet finalized the Judgment from the first preliminary hearing of 24 November 2004 stating that all issues argued at the preliminary hearing by the appellant’s Council were dismissed save only one issue: “whether the employer was entitled to dismiss Dr Yuan on one month notice” [B35]. 
84. However, such Judgment was contrary to the decision of the appeal tribunal and the Judgment announced during the preliminary hearing and also contrary to the order of that preliminary hearing that was amended under the request from the appellant’s Council and served on the parties by the EAT on 14 December 2004.  The Registrar had not allowed to release that Judgment when the Judgment was produced, the Notice of Appeal was amended pursuant to the amended order, and it was served on the Respondent in early January 2005, but until 15 February 2005 when the Respondent had failed to make its Answer to resist such amended appeal.  Even more surprised, the Registrar arranged another preliminary hearing on 16 March 2005, by saying to let the tribunal of HHJ Prophet to evaluate the amended Notice of Appeal again.  At meantime, those false information and materials inappropriately submitted to the Registrar were put before the tribunal with the amended Notice of Appeal bit without informing of it to the appellant.  The purpose of such irregularity was not to evaluate the amended Notice of Appeal but to give the tribunal a chance to change the order.  In addition, Ms Burn made plot to influence the appellant’s Council with those false materials before the second preliminary hearing.  The tribunal should know without any doubt that those materials on their hand originally from the dismissing officers from the school and from the college were still uncontested hearsay evidence and should not be relied on in ruling of a civil case.  The problem was that neither the tribunal nor the Registrar allowed the appellant to inspect and challenge those materials of evidence from the dismissing officers but relied on them silently to make the order from that hearing similar to their Judgment.  They must have known the problem, and so, at the hearing, the tribunal did not mention anything about the evidence from the dismissing officers and the amended Notice of Appeal but relied on that out of date Judgment of HHJ Burton from the first Rule 3(10) hearing (limiting the issues of appeal to the termination notice issue only because the ET failed to provide reason for the decision), but did not rely on the relevant and up-dated order from the second Rule 3(10) hearing (asked the tribunal to evaluate appeal without restriction when the entitlement issue of the case had been clarified), to justify the limitation set up in the new order (the note of judgment prepared by the appellant’s Counsel from that hearing was evidence).

85. Clearly, the order from the second preliminary hearing confirming the conclusion made in the Judgment of 15 February 2005 against their earlier ruling as announced at the end of the first preliminary hearing on 24 November 2004 and the amended order of the preliminary hearing promulgated on 14 December 2004 [B40-41] and against the relevant order of HHJ Burton from the second Rule 3(10) hearing, thus reversing the course of the appeal.  Such ruling at the second preliminary hearing was quite surprised especially under the situation that the Respondent failed to make its Answer to the appellant’s amended Notice of Appeal dated 3 January 2005.  Such reverse turn of the appeal was caused by the false or inappropriately interpreted but uncontested evidence that were unlawfully delivered to the Registrar and the appeal tribunal from the dismissing officers.

86. Under such restriction made by the appeal tribunal at the 2nd preliminary hearing, the EAT at the full hearing on 8 April 2005 allowed the appeal and remitted the breach of contract case back to the ET for a rehearing but with limitation of only one issue, 1 or 3 months notice.  According to the appellant’s contract of employment, even the issue of 1 or 3 months notice was incorrect, and it should be 1 or 4-month notice, i.e. the lost last 3 months of the probation period and another month notice for the termination at the end of the probation period under clause 20.8.3(b) of the Probationary Procedure.

Further appeal from EAT’s orders in early 2005 to Court of Appeal

87. For these reasons, the appellant made further appeal to the Court of Appeal from the orders of the EAT’s second preliminary hearing and full hearing.  The Judge Lord Keene heard the appellant’s appeal applications at a hearing on 5 May 2005 and refused them.  He explained in his Judgment: “Dr. Yuan seeks permission to appeal against those two decisions just referred to of 16 March 2005 and 8 April 2005.  He cannot do so in respect of the latter decision because he won that appeal.  His real complaint is that he wanted the EAT to consider and deal with the other issues he had originally raised in his notice of appeal” and “in so far as those other claims went beyond the extent of his losses flowing from the alleged breach of contract… they patently had no prospect of success.”  But the Court of Appeal did not look into the specific aspects of this employment case and overlooked the appellant’s evidence and his arguments regarding the matter.

88. One argument here is that, under contractual law, to the rule that damages are only for the notice period, there is a general condition to it that is: “at the end of the notice period the employers could have dismissed lawfully” (Michael Jefferson [2000] Principles of Employment Law. Carvendish Publishing Ltd, pp233).  However, such condition cannot match that of this current breach of contract case because the college’s official ground “incapability” required for the termination after the probation period, i.e. during the normal contractual period, has not been supported by any good evidence and was rejected by the EAT in its judgment dated 16 February 2006 actually.  Thus, the Respondent did not have its entitlement to the termination as it did and it would not able to gain the entitlement at the end of and after the probationary period.

89. There is another argument.  Normally, the probation period is ahead of the contractual period without overlapping each other.  But, for the appellant’s contract of employment at Birkbeck College, there was a specific but controversial term, as stated expressly in the appointment letter: "it is tenable under the terms of a fixed term contract for a period of up 5 years commencing from a date to be mutually agreed."  Under the help by personnel staff of the college, Professor Waksman and the appellant did agree such date as 1 November 2002, and it delayed to 6 November 2002 due to the delay of his UK visa.  The controversial interpretations of this term is that the appellant’s contractual period also started as his probation period did on 6 November 2002, i.e. two periods overlapped each other.  Importantly, such interpretation was further confirmed by the college in the termination by using the 4-week notice and the ground of incapability that were required for termination during contractual period but not for his probation period (a month’s notice and ground of irredeemably incapable).  If the employer who made the contract wants it to perform in the way as expressly stated in the contract and, at meantime, the employee does not have a different argument with it, it probably should be in that way.

90. However, the view of the Court of Appeal was based on the Respondent’s ground of the appellant’s “incapability” that was believed by the EAT at that time according to those false or inappropriately interpreted materials and/or information on their hands.  The statement of “those other claims went beyond the extent of his losses” not only is not true regarding the alleged breach of contract but also surely is not true to the termination of the appellant’s employment grounded by race discrimination and public interest disclosure.  The real concern here is that the rulings of the appellant’s appeals based on the public interest disclosure in 2004 and on the breach of contract in 2005 at both the EAT and the Court of Appeal were on the basis of the appellant’s incapability, and so it was not so accurate at least, which has affected a proper resolution of this employment case so far.  During that appeal, the Court of Appeal even did not correct the mistake of the EAT’s “1 or 3 months notice” issue under the appellant’s criticism in his Skeleton Argument of the appeal that “the tribunal mechanically took the issue identified by Judge Burton” from the Judgment dated 9 June 2004.

Another Extreme Decision on Breach of Contract at ET’s Rehearing on 15 July 2005

91. Nevertheless, the good consequence and the importance of the remission by the EAT were (1) the ET allowed the college formally to reproduce its evidence again [B31.1] in order to support either its claimed ground of the termination or other ground of a lawful termination at the rehearing, but the college failed to do so (with no new evidence), and (2) the rehearing tribunal allowed a debate at the rehearing on the most essential issue raised by the dismissing officers during the termination and supporting the college’s ground of the termination centred by appellant’s complaint to the school.  The results of such debate proved that the college’s evidence could not support its claim on the allegation that it came from “the Appellant’s own experimental failures,” and, in contrast, the appellant’s evidence and arguments on the view that the complaint was made in good faith were not challenged successfully by the college, either.  The bottom line was that the college have never brought any good evidence showing the appellant’s incapability or further irredeemably so, or even a mistake in his research at Birkbeck.  The EAT recognised such situation in its final Judgment dated 16 February 2006: “We note that although the letter makes detailed complaints about the approach and behavior of the Appellant, the one thing it does not say is that he was incapable, and irredeemably so, of performing as a post-doctoral research assistant” [B20.30].
92. On the basis of the evidence and arguments from both sides and the result of the debate at the rehearing on 15 July 2005, it had become very clear: the college did not have any entitlement to terminate and so was in breach of contract.  The ET should not have had much problem to resolve this breach of contract case on the basis of the results from the rehearing.  Instead, the ET concluded unreasonably in its Judgment and Reasons from the rehearing: “The letter of dismissal says in terms, although not specifically, that the reason for dismissal is claimant’s irredeemable incapability.  This is set out in particular in paragraph (7). … the professor’s conclusion must have been that the claimant could not improve, i.e. that the claimant was irredeemably incapable” [B28.18], and thus decided: “The Respondent was entitled to determine the claimant’s contract of employment on one month’s as opposed to three months’ notice” [B28.19].  Such expression of the ET was criticised by the EAT in his judgment dated 16 February 2006: “The judgment [of irredeemable incapability that has to be made is that of the employer.  It has, as Rimer J pointed out, no doubt to a judgment made in good faith.  It may also have to be a judgment based upon reasonable grounds or at least be one which cannot be said to be unreasonable in the circumstances” [B16.20] and “It is obvious that the letter says nothing as to irredeemable incapability.  The specific reference to paragraph 7 is unhelpful” [B17.23].
93. Ms Groark attended the rehearing as the witness of the Respondent but she nearly did not give new and relevant evidence as the ET requested in its order from the direction hearing, almost did not answer the appellant’s question, and did not ask any question to the appellant at the rehearing.  However, the Judgment and Reasons of the ET from the rehearing states: “Ms Groark sat in on some of these [meetings] at the professor’s invitation.  She told us that the claimant ‘was not open to other explanations’ as to why his experiments may have failed. ‘He would not respond except to return to his original statement’" [B27.13].  The appellant have not known that such “evidence” was true and given by anyone orally or in any documents of evidence at that hearing or any other circumstance.  In fact, the appellant had never got a chance to meet Ms Groark, as he believed it should have been, until the meeting on the day of the termination (7/02/03), but he still did not know she was Ms Groark on that meeting because she introduced herself to him “I am Ros Brayfield, Director of Human Resources. If you want to appeal, you should appeal to Ms Groark.”  The tribunal must have got that “evidence” from other occasions without the presence of the appellant.  Thus, Ms Groark might provide incorrect information to the rehearing tribunal either directly or indirectly but inappropriately.  In fact, when the Chairman walked into the court room attending the hearing, the first sentence she spoke to the parties was: “I have talked with my old friend from the EAT” regarding this case.  It must have been such old friend of the ET’s Chairman at the EAT who had those false materials submitted inappropriately by Ms Groark and through that academic member of the preliminary hearing tribunal by the dismissing officers from the school.  It was no doubt from the extreme decision of the tribunal at the rehearing (especially contrary to the result of the debate between the parties at the rehearing) that those false materials had been provided by the parties of the dismissing officers to the tribunal of the ET’s rehearing either through that old friend of the ET’s Chairman at the EAT or through a member of the rehearing tribunal.  Such irregularities in relation to the dismissing officers from the college and the school with those false materials and information against the appellant personally and/or his research work were the cause of the extreme decision of the rehearing tribunal.  
Final Determination of This Breach of Contract Case by EAT during Appellant’s Second Appeal

94. The appellant made another appeal dated 5 August 2005 to the EAT at the second time from the decision of the ET’s rehearing in order to seek for a proper resolution of this employment case.  The appellant, by taking advantage of the results of the debate at the rehearing in favor to his case, made such appeal on a broader ground rather than just within the limitation, “1 or 3 months notice”.  HHJ Rimer of the EAT allowed the appellant’s appeal application at a Rule 3(10) hearing on 24 November 2005, and then a full appeal tribunal presided by Judge Langstaff heard the appeal on 20 January 2006 where the final ruling of this breach of contract case was made [B6-23, B24, B24a].

95. On the basis of those results of the debate at the rehearing, there was little difficulty for the EAT to make a final determination of this breach of contract case, as determined by the EAT on 20 January 2006: “it is plain to us that this Tribunal was in error of law.  It has addressed that question it was asked but come to a conclusion on a false basis and by a false process of reasoning” [B19.26]; and “the probationer may not be dismissed for any other reason [e.g. incapability under clause 56.1 or others] than those set in 20.7.3 beyond the specific matters we have already addressed” [B15.18] and “we cannot attribute to the dismissing officer the view which he [and she] would be required to have if the contractual power to dismiss was to be properly exercised” [B21.31].  Further, the EAT rejected the college’s ground of “incapability” straightly: “Indeed, incapability would perhaps be difficult to establish, given Mr. McKetty's assertion to us, which we have no reason to doubt, that the Appellant was a brilliant academic Capability in that sense, therefore, was something which he undoubtedly had” [B20.30].

96. On the basis of this, the EAT determined: “this would be a case in which one month’s notice not having been established, the employee could have been dismissed only upon three month’s notice being given, that being the other choice” [B22.35] and “It is for this reasons that we shall allow this appeal” [B23.36].  Thus, it is plain, the EAT’s determination suggested that the college was in breach of contract, specifically clause 20.7.3 of the Probationary Procedure, in the termination of the appellant’s contract of employment.

97. The EAT also commented in its Judgment: “we have been invited by Mr McKetty to remit this case yet again to the Tribunal for determination…We have the choice of remitting this matter to another Tribunal to try again to make a decision, if it is one month or three.  We cannot order any other issue to be tried, since trial of that single issue was the decision of this Tribunal earlier, and it has not been appealed and therefore implicitly is to be taken as accepted by the parties (whatever our views of the proper origin of the three month period might be)” [B21.32].  It should stress here that the appellant did make appeal from that EAT’s order to the Court of Appeal but not successfully because the appeal permission was refused.  Finally, the EAT allowed the appellant’s appeal and made a provision to replace the decision of the ET: “the Appellant is entitled to be paid damages on the footing of three months’ notice” [B23.36].

98. Subsequently, the EAT made the order that was promulgated on 24 January 2006 and further amended on 8 March 2006: "the Appellant is entitled to damages assessed on the basis of 3 months notice," and "The parties attempt to agree what that sum should be" and further "In default of agreement within 28 days of the seal date of this order, the matter be remitted to an Employment Tribunal for determination as to what that sum should be" [B24, B24a].

Battle on Damages at ET and Following Appeals

Appellant’s requests to Birkbeck for reinstatement

99. It had been over four years after the termination leaving the appellant out of the track of his postdoctoral training and his scientific career when he finally won his legal battle under the EAT’s crucial ruling at the end of the appeal of this case to the EAT at the second time in early 2006 that the respondent did not have the entitlement to terminate his contract of employment.  The most concern to the appellant was his career and to resume it in order for him to finish his postdoctoral training in crystallography (last part of his high education).  Thus, the appellant did not try to agree with the respondent about that sum of damages on the basis of 3-month notice as the EAT’s order directed and to make an application to the EAT for costs.  Instead, he took advantage of that opportunity from the EAT’s ruling of this employment case to make a formal request to Birkbeck College for reinstatement on 28 February 2006 [B4-5] in order to have an opportunity for the settlement of the case and for resume of his postdoctoral training in crystallography at the college (the purpose of his coming to the UK in November 2002).  The reason for this is simple: the appellant values his scientific career much more, and this breach of contract case, different from two other early claims regarding race discrimination and public interest disclosure, would not give the power to the tribunal to order reinstatement.  The expected result of this appellant’s request was a final resolution of that 3-years old employment case with the college informally because the Respondent also proposed to him for damages of 3-month payment regarding this case.
100. The appellant addressed his letter of the request dated 28 February 2006 to the Master of Birkbeck College (Professor David Latchman) where the appellant received the information that he did not have a case.  At mean time the appellant also sent a copy of letter to the Dean who then expressed to the appellant that he would like to help for the appellant’s request.  According to the appellant’ current knowledge, the Dean told to Ms Groark at that time about the funds he could offer to support the appellant’s request for completion of his postdoctoral training at Birkbeck College.
101. Ms Groark and the dismissing officer from the school, after having made plot to force the appellant becoming homeless, to destroy his decade DNA plasmid collection and to steal his passport and UK visa again in purpose of causing his loss of the ability to handle this employment case and preventing a proper resolution of the case, would not accept the EAT’s ruling that their termination was unlawful.   But they made no appeal against such ruling from the EAT.  Instead, they stood firm against the appellant’s request for reinstatement and informal settlement of the case [B3].  In fact, they still excised their race discrimination against the appellant with that excuse for the termination as a precondition of the resolution that the appellant must get married.  At meantime they claimed fallaciously that the appellant had not won his employment case until he could get compensation under a court order.  Professor Latchman as the Master of Birkbeck did not dealt with this case properly when it was in his hands in February 2003 and again lost his leadership of the administration to resolve this employment within the college when the court had ruled that the college did not have its entitlement to the termination.  
102. As such, the appellant received a letter dated 28 March 2006 from the Personnel Department and signed by Ms. Groark [B3] stating: “the college is not willing to reinstate you” but without providing any reason, and asking him to continue the legal battle at the court.  At the same time, the appellant received another letter also dated 28 March 2006 from the Respondent’s representative regarding the damages.  In this letter, the damages were calculated as £1978.16 and the offer from the Respondent was £2978.16, even much lower than the basis of damages (three-month pay, £7368) determined by the EAT.  Such situation had made the appellant with no choice except for continuing battles on this employment case at the court regarding damages and costs.
103. The request from the appellant to the Master of Birkbeck College for reinstatement after he won this employment case showed his good will to settle the case informally in condition that his scientific career and his education were not compromised.  In contrast, the responses to the appellant’s requests by the Birkbeck administration and the dismissing officers of the college and the school showed their unwillingness to properly resolve this employment case at all, especially lack of their administrative, legal and moral responsibility as an employer and an educator in relation to the unlawful termination of the appellant’s employment three years ago.
Claim for loss of postdoctoral training in crystallography within the notice period

104. Under such situation, the appellant made a new claim, as listed in his schedule of loss, namely “Loss of postdoctoral training in crystallography”, at the remedy hearing at the ET on 21 April 2006.  This claim, as same as the one that the EAT has awarded for “3 months notice”, was under “Losses due to Respondent’s failures to comply with clause 20.7.3 of Probation Procedure” and nothing else.  It is plain that this new claim for loss of training was confined within the lost last 3 months of the appellant’s 6-month probation period that the Probationary Procedure can only govern but not beyond that period.  Such claim was based on the fact that the appellant’s contract of employment fell into the category of the contract for “appointee in training” and had analogy with that of the apprentice, such as those in Wiltshire Police Authority v Wynn [1980] ICR 649 and Oliver v JP Malnick & Co [1983] ICR 708.  This type of contract of employment is not just for wages but also for training, under which "the employee may obtain damages for the further loss,” specifically “the plaintiff was entitled to damages for his loss of earning and of training” “and also for diminution of his future prospect” as authorized in Dunk v George Walker & Son Ltd [1970] 2 QB 163.

105. The crucial dispute regarding such claim was whether it falls into the scope of the remission.  The appeal tribunal presided by Langstaff J did make explanation on this point further in its Judgment dated 16 February 2006 when giving their opinion on the remission order made by previous appeal tribunal presided by HHJ Serota QC in April 2005 during his first appeal: “It is plain that that Tribunal took the view that as a matter of law if it could not be shown that the Appellant's contract of employment could be terminated lawfully by the Respondent on one month's notice when it was, then three months' notice was appropriate period.  It would follow that compensation for any losses occurring during that period should be awarded as damages for breach of contract” [B10.5].  There were two issues in the previous remission order: (1) whether it should be one month's notice or three months' one; and (2) whether there is any other loss during that period due to the breach of contract that should be awarded.  The appeal tribunal presided by Langstaff J was facing the same issues.  The difference was that the tribunal of Langstaff J determined the first issue by themselves and remitted the rest undetermined matter (that sum) for the ET to determine at the remedy hearing, which must include the second issue.  It is clear that the claim for loss of postdoctoral training falls within the scope of the EAT’s remission in accordance with the Judgment of the appeal tribunal.

106. Besides, the appellant’s claim for loss of postdoctoral training in crystallography within the 3-month notice period is also supported by case law as provided by a recent compatible case in Flett v Matheson [2006] ICR 673.  In this case at the Court of Appeal, three Lord Justices Phil, Wall and Lloyd anonymously allowed the appeal and remitted the case on more general grounds for reconsideration of the appellant’s claim for loss of his training for apprenticeship due to dismissal without notice in the light of the finding that Appellant's Modern Apprenticeship could constitute a common law contract of apprenticeship.

ET made third extreme decision regarding damages at remedy hearing on 21 April 2006

107. After the case was remitted back to the ET to assess damages, several irregularities occurred to the appellant during the ET proceedings.  The appellant had not received any information of the Telephone Case Management Discussion at the ET chaired by the Regional Chairman Latham on 13 March 2006 until after that telephone CMD hearing.  The decision of the Chairman from the CMD hearing that a remedy hearing would be hold on 6 April 2006 was issued on 20 March 2006.  The appellant immediately found a Council through the public access approach for representation at the remedy hearing.  Then, a different Notice of Hearing was sent to the appellant by the ET that the hearing on 6 April 2006 would be another telephone CMD hearing.  The respondent was pretty clear that it was a remedy hearing but not another telephone CMD.  The appellant contacted the ET many times before the 6 April, and he was told firmly that it was another telephone CMD and he would not need come to the ET on that day.  Because of such strange situation, the appellant went to the ET on 6 April 2006 and found out that it was really a remedy hearing, but not another telephone CMD, presided by Chairman Carstairs alone.  After knowing the problem, the Chairman granted a postponement of the remedy hearing to the appellant, under the agreement from the respondent, to 21 April 2006.  The problem was that the appellant lost that representation for the remedy hearing. 

108. Another junior Chairman Clark of the ET presided the remedy hearing on 21 April 2006 alone.  After debate at the hearing, it seemed that the relevant issues, at least the one regarding the appellant’s claim for loss of postdoctoral training and the one regarding tax, had been settled in favor to the appellant.  The Chairman did not announce her final decision at the end of the remedy hearing and finalized the Judgment and its Reasons after the hearing.  By surprise, the Judgment of the tribunal revealed another extreme decision to reward for damages at the other end in favor to the Respondent [B2].

109. In the Judgment and Reasons of Chairman Clark, a new point was raised that the appellant’s claim for “loss of postdoctoral training in crystallography” was as the same as the previous claim for “loss of opportunity to publish research and damage to reputation” made in 2003.  The Chairman in the Reasons claimed that the appeal based on such claim was not allowed by the EAT and so it was “outside the scope of the remission.”  It is not difficult to tell that the new claim and the previous one are different significantly.

110. First, the new claim is for loss of the entire half, besides another half of wages, of the appellant’s job at Birkbeck College while the previous claim was only parts of that half, and so they differ by scope.  Although the loss of opportunity to publish research in previous claim seems the important part of the new claim, they differ in nature, too, because opportunity to publish research may not have to be under the postdoctoral training but the postdoctoral training is last part of a high education currently and has specific meaning with target to future career in academic or other research position.  Therefore, loss of postdoctoral training is more important than just loss of opportunity to publish.

111. Secondly, and more importantly in legal point of view, the new claim for loss of training was confined within the lost last 3-month probation period but the previous one was not.  This point is not based on the amount of money claimed actually at different time but is based on the legal basis of the claim.  The previous claim for publication “£16,308” versus the new claim for training “£20,504” came from the above point (that loss of postdoctoral training is considered far more important than loss of opportunity to publish alone) and difficulty to measure the actual loss (of course, the later measurement would be closer to the actual loss).  It should be stressed that the new claim for “£20,504” is due to the loss of the training within that 3 months because it has been found that it worth not less than that amount (please see detailed arguments in the Skeleton prepared at the Court of Appeal).  Nevertheless, the previous claim for “loss of opportunity to publish research and damage to reputation”, as listed in the schedule of loss used at the hearing of 2 October 2003, was after the claim for loss of 5-year contract and did not have any relevant specification.  It is plain that this previous claim was for all the periods lost under the appellant’s contract of employment including the probation period and the other contractual period.  On the other hand, the new claim for loss of postdoctoral training in the schedule of loss at the remedy hearing was specified clearly: “due to Respondent’s failures to comply with clause 20.7.3 of Probationary Procedure” and nothing else.  Under the procedure this new claim for loss of training was confined within the probation period and nothing beyond it, which is the scope of the remission and both parties dealt with at the remedy hearing.

112. In addition, the misleading explanation regarding this point from others, which was vexatiously delivered to Chairman Clark after the remedy hearing when her finalizing the Judgment but without challenge from the other side (the appellant), came from misunderstanding without paying attention to the relevant specification in the appellant’s two schedules of loss used in 2003 and in 2006.

113. The ET also made deduction of the non-referable pay in lieu of notice paid at the termination from damages of the lost last 3-month notice against the appellant’s contract of employment (the clause 20.8.3(b) of the Probationary Procedure).  The ET further made another deduction of tax from damages against the relevant statutory rules (damages should be paid in gross within £30,000 for a loss of office case like current case) and with a flawed reasoning.  Although the Chairman in the Reasons explained the relevant law regarding tax effect on damages correctly, her ultimate conclusion was: "In this case it is agreed that this amounts to £1,812.55 x 3 = £5,437.65," which was three months net wages of the Appellant (after tax amount).  In fact, neither the Respondent nor appellant had agreed with such figure, and the actual events conducted by each party were just the opposite.

Addition of other parties into Respondent’s camp by Chairman Clark

114. Chairman Clark of the ET in her Judgment and Reasons from the remedy hearing of 21 April 2006 added new parties, namely “Others” other than “Birkbeck College”, into the respondent’s camp of this employment case by surprise [B2 v B6].  It has been known that there were various parties who delivered information to the Chairman unreasonably after the remedy hearing when she was finalizing the Judgment.  It is believed that such actions toward the Chairman caused her move because the issue regarding the other parties of the respondent had never been raised before and there was nothing at the remedy hearing that was likely to raise such issue, either.

115. The information delivered to the Chairman must be in relation to this employment case and new or uncontested (i.e. not in the case file at the ET).  The Chairman’s action to add the other parties into the respondent’s camp also suggested that they acted either against the appellant’s case or in support of the respondent’s defence, which was also agreed by the actual result of the remedy hearing as stated in the Judgment and Reasons in much favour to the respondent but it could not match what happened at the remedy hearing actually.

116. It has been known that the unreasonable actions toward Chairman Clark were made by the following three parties.  

(1) 
Ms. Groark said nothing at the remedy hearing but abused her job obligation as the College Personnel Manager to direct staff of the Personnel Department whom she controls and to influence others elsewhere for her own interest rather than the college in the delivery of those so-called appellant’s “personal details” (she relied on during the termination) as well as the incorrect information in relation to the issue of the appellant’s claim for loss of postdoctoral training to the Chairman.  

(2) 
Ms. Burns, representing the dismissing officer from the School of Crystallography, delivered directly and indirectly (through others she influenced) to the Chairman those false materials and information against the appellant personally and his research work at the college, including those fabricated information to support the respondent’s claim for “summary dismissal” against the appellant.  

(3) 
The party of Ms. Corrigan who was influenced and supported by Ms. Groark and represented the interest of Ms. Groark actually also made the action toward the Chairman after the appellant refused their interference with his private affaires, such as his personal posts and financial accounts, though the impact of such action would be much smaller, if there were any, in relation to the outcome of the remedy hearing in comparison with above actions from the parties of Ms. Groark and the dismissing officer from the school. 

117. Thus, the other parties (other than Birkbeck College) that Chairman Clark added into the respondent’s camp in relation to this breach of contract case in her Judgment were two parties of Ms. Groark and the dismissing officer from the school who made those unreasonable actions toward the Chairman and affected the outcome of the remedy hearing.  No doubt, two other parties are social vice who were influenced directly or indirectly by Ms. Groark and the dismissing officer from the school, received those false materials and information against the appellant personally and his research work from two dismissing officers and used them as weapons in their unreasonable conduct during the proceedings, as well as worked for the interest beard also by two dismissing officers either intentionally or as the result of their unreasonable conduct.  However, two other parties have also acted against each others due to their different interests and their disagreement with the responsibilities of the different dismissing officers in the termination and of their unreasonable conduct during the proceedings.

118. There have been two major types of such unreasonable conduct made by two other parties of the respondent during the proceedings of this employment case: (1) “outside the run of normal litigation”; and (2) vexatious block of the appellant’s seeking for legal representation or interference with the conducting of the case by the appellant’s lawyers.  Their unreasonable conduct has intensified since the hearing of 20 January 2006 and lasted currently.  Such unreasonable conduct has caused unreasonable protraction of this simple and well-evidenced breach of contract case over four years and no proper resolution so far.

119. In the first type of the unreasonable conduct, two other parties of the respondent refused to provide the false, undisclosed and uncontested information/materials against the appellant as new evidence under proper procedural rules or directions of the court and did not raise the related issues before the tribunals and the other side at the hearings.  Instead, they delivered them inappropriately and/or unlawfully either to the Judges or to the members of the tribunals when they were dealing with the case.  This is typical “outside the run of normal litigation”.  The good examples for such type of their unreasonable conduct were their actions toward the Chairman or the tribunals of the ET on the hearing of 2 October 2003, around the rehearing of 15 July 2005 and after the remedy hearing of 21 April 2006.  Another example was the action toward the tribunal of the EAT’s preliminary hearings and the Registrar of the EAT in late 2004.  Such actions have severely affected the outcome of the relevant hearings.

120. In the second type of the unreasonable conduct, two other parties of the respondent made actions also with the same false and untested information/materials against the appellant toward his lawyers or potential lawyers in relation to this case.  In order to monitor every moves of the appellant in this purpose, they have inappropriately influenced his housemates and neighbors as well as employee of the relevant services, such as security surveillance services in the street and the transportation systems, computer/Internet services, telephone services, and etc.  Their actions toward the appellant’s lawyers and potential lawyers have blocked the appellant’s obtaining legal representation for the case or interfered with conducting the case by his lawyers.  The good examples of this type were their actions toward the Islington Law Center when the Center was working on his case before the ET’s preliminary hearing of 28 August 2003 (causing his loss of legal representation for that hearing), toward the appellant’s Council Ms. Venturino just before the EAT’s hearing of 20 January 2006 (causing that she spoke nothing at the hearing other than asked for an adjournment), toward the appellant’s potential solicitor from Bolt Burden just after the case was remitted back to the ET for the remedy hearing (that affected the appellant’s loss of that legal representation), and toward the appellant’s solicitor firm when it was preparing for the representation during the ET proceedings regarding costs and his Council just before the costs hearing on 6 October 2007 (that affected the expected outcome of that costs hearing).
121. On the other hand, such situation has forced the appellant to study the relevant law and learn to conduct proceedings by himself.  It is not more difficult for the appellant to learn law than to learn his science major and he has had full time to deal with his legal cases for over past four years.  During this period, he has acquired relevant knowledge of law and gained experiences in dealing with his legal cases.
122. Besides, it was the party of Ms Groark who stole and destroyed the appellant’s US green card and US driver license in November 2003 (Police ref 6319037/03).  After the appellant appealed his employment case to the European Court of Human Rights from August 2004, two other parties of the respondent unlawfully intercepted his posts to the court and changed their contents (including the applications to the court and their accompanying documents) repeatedly and even inserted those false materials and information against the appellant personally and his research work into the postal packages to the court (complaints to Royal Mail with ref: 1-1523479230; complaint to FedEx with ref: 0830011593 and 852397741308; report to the Police with ref: 1927867/05), which causing the court’s determinations that the applications to the court were inadmissible in October 2005 and again in September 2006.  Just before the appellant won his appeal at the EAT, two other parties made plot against the letting agent’s help and to force the appellant to become homeless and destroyed his decade scientific sample collection in October 2005 [A56, A96] as well as stole his passport and UK visa again in November 2005 (Police ref 234834/05) in order to cause him to lose his ability of handling his legal cases.  
123. When the appellant applied to the Home Office for a replaced temporary visa from June 2006, it was the party of the dismissing officer from the school intercepted his recorded post to the Home Office and then influenced staff of the Home Office to remove the EAT’s Judgment of 16 February 2006 and other supporting documents from his application causing the Home Office’s refusal of the application (there were the appellant’s complaint to Home Office dated 25 October 2006 and the response letters from the Home Office dated 24 November 2006 as the evidence).  During the course of the appellant’s appeal from the decision of the Home Office, it was this party again inappropriately put those false materials and information against the appellant before the Immigration Judges who were dealing with his case causing the appellant’s staying in the current immigration problem. 
124. Such unreasonable conduct of two other parties has lasted currently when the EAT dealt with the appellant’s applications for costs and when the appellant is seeking for legal help for his appeal against the EAT’s decision from the hearing of 14 September 2007, and even expended to poison the appellant’s food and make him ill just a couple of days before that hearing at the EAT. 
EAT’s refusal of giving permission to appellant’s appeal from ET’s decision regarding damages

125. For above different reasons, the appellant made appeal to the EAT on 29 May 2006 from the ET’s decision regarding damages made at the remedy hearing.  This initial Notice of Appeal with 3 grounds regarding claim for loss of postdoctoral training, deduction of pay in lieu of notice paid at the termination and deduction of tax.  

126. Elias J of the EAT (President) dealt with this appeal first.  He rejected the appeal under Rule 3(7) of EAT Rules 1993 as notified to the parties in a letter of 9 August 2006 [A40.4].  At meantime Elias J set out clear legal points why he rejected the appeal in the notification:

“1. The Tribunal’s analysis of the damages for training seems to me unimpeachable.  Even if they have jurisdiction to deal with the matter there is no case at all to support any compensation for loss of training during the notice period.  The analogy with apprentices is simply not helpful.

2. As for the pay in lieu, the Tribunal was right to say that it has to be taken into account if it is a payment referable to any period within the notice period.  The Tribunal found that it was.  I can see no complaint about that.

3. As to tax, it is plain that where no tax is payable in hands of the employee then to put him in the same position as if he had been paid, it is only necessary to have regard to net earning.  The Chairman in his comments has indicated how that figure was arrived at. It was based on the documents provided by the appellant.”
127. The appellant used these valuable legal points on each ground of the appeal from Elias J as guidance to rewrite his Notice of Appeal under Rule 3(8) with the same 3 grounds but addressing all of the concerns of Elias J.

(1)
For the ground regarding claim for loss of training, Elias J did not question the ET’s jurisdiction to deal with the damages for loss of training and did not challenge the analogy of the appellant’s employment with apprentices, which formed essential frame of this ground, and so they remained.  Through searching legal database, the appellant found a recent compatible case (Flett v Matheson [2006] ICR 673) with the similar claim for loss of training covering the notice period that was allowed by the Court of Appeal, and so it was used in the new Notice of Appeal as support.

(2)
For the ground regarding the pay in lieu, he replaced the old arguments with the single essential issue as Elias P concerned, whether the pay in lieu paid at the termination is referable with any period within the 3-month notice (i.e. lost last 3 months of his probation period).

(3)
For the ground regarding tax, he focused on the fact that damages of the first £30,000 of a loss-of-office case should be awarded without deduction by tax under the statute.

128. This rewritten Notice of Appeal dated 17 August 2006 was, as believed, put before Elias J again.  Only after Elias J had instructed to proceed, the new Notice of Appeal was referred to Ansell J under rule 3(7) of the EAT Rules 2004.  Ansell J rejected the appeal with the following comments that was all of Ansell J’s comments on the appeal as provided by the notification letter from EAT dated 8 September 2006: “The new Notice of Appeal really adds nothing to the original Notice and the issues raises therein e.g. loss of training; deduction of pat in lieu from damages and tax.  I can add nothing to the President’s earlier rejection under Rule 3(7).”  It is plain that HHJ Ansell did not find out what differences were between the new and the old Notice of Appeal.  Those differences were the precise legal points that HHJ Elias relied on to reject the old Notice of Appeal and the appellant relied on to support his new Notice of Appeal.  The easy way to explain such situation is that HHJ Ansell did not read either of the new or old Notice of Appeal, at least did not read them carefully.  However, HHJ Ansell did tell the truth: “I can add nothing to the President’s earlier rejection under Rule 3(7).”  Besides those legal points raised by HHJ Elias against the old Notice of Appeal, which was addressed in and relied on by the new Notice of Appeal, there was really nothing else in new Notice of Appeal that could be criticized further.  Thus, HHJ Ansell’s conclusion itself that the new Notice of Appeal disclosed no reasonable grounds for bringing the appeal was groundless.  If his only ground of such conclusion was the decision of HHJ Elias on the old Notice of Appeal, it was misleading.

129. Under such situation, the appellant made an application under rule 3(10) for further consideration of his appeal.  Subsequently, McMullen J of the EAT heard the appeal application but refused it on all 3 grounds.  He concluded in his Judgment as the ground of his decision: “I make this point because the Claimant submitted that the test is whether there is an arguable ground. It is not. It must be reasonable arguable with a prospect of success.”  By surprise, McMullen J provided very few, if any, legal argument regarding three grounds in the Notice of Appeal in order to justify its decision no matter on the hearing of 17 January 2007 or in the Judgment promulgated on 6 March 2007.  

130. The Judgment correctly identify the subject of the ET’s remedy hearing as well as in relation to that appeal: “This case is about the measure of damages for wrongful dismissal and the score of an Employment Tribunal to deal with matters on remission from the EAT,” “Claims for breach of contract arising on termination of a contract capped at £25,000 may be brought in an Employment Tribunal under Extension of Jurisdiction Order 1993,” and “The Respondent accepted liability but contested the scope of the damages claim.”  The Judgment also identified the ET’s Chairman’s “powers as being limited by the scope of the remission: see Aparau v Iceland Frozen Foods Ltd plc (No. 2) [2000] IRLR 196 CA.”  

131. The Judgment of HHJ McMullen recited a large length from the Judgment of the appeal tribunal presided by HHJ Langstaff that made that remission including paragraph 1 and paragraphs 8-18.  Unfortunately, it missed two most important points from that 2006 Judgment that were relevant to the subject of the remission: “the Appellant is entitled to be paid damages on the footing of three months' notice.  It may yet be that that issue has to be remitted to a Tribunal for the Tribunal to determine what that sum should be because, of course, the claim is one for damages.  It is not a claim for debt.  If the Appellant, for instance, had remunerative employment in the meantime, or failed to mitigate his loss” [B23.36] and “it would follow that compensation for any losses occurring during that period should be awarded as damages for the breach of contract” [B10.5].  

132. At the remedy hearing on 21 April 2006, the college’s representative declared that the appellant’s mitigation should not be the issue there though the appellant had prepared copies of his numerous job applications made after the termination.  There was also a statement from the appellant that he had not received any benefit or any income since the termination.  The appellant’s claim for loss of postdoctoral training was made under the principle of that remission provided from the Judgment that differed significantly from a previous claim for damage on reputation and loss of opportunity to publish in nature and extent.  The ET’s decision not only refused to consider the compensation for the loss during that three months notice period due to the respondent’s breach of contract and further reduced the three months notice already determined by the EAT to less than one month notice, i.e. £1981.57. 

133. The Judgment of HHJ McMullen recited the conclusion from the ET’s Reasons in full length but did not give any opinions specifically in a point of legal view.  The Judgment recited neither any legal ground from the appellant’s Notice of Appeal nor any legal argument from his Skeleton Argument used at that hearing.  Instead, HHJ McMullen in his Judgment made a summary of the appellant’s case: 
“The claimant made three points, one through his counsel and two himself.  The points are essentially those which were addressed by Langstaff J in his judgment.  First, he contends that the scope of the remission was wider than the Chairman decided.  Secondly, he contends that the Chairman erred in requiring a deduction of the four week notice period from the damages available in the three months notice period.  Thirdly there was an irregularity which affected the amount and the outcome of the case.  He citeda number of authorities, the principle laid down by the House of Lords in British Transport Commission v Gourley [1956] AC 185 and a reference to the £30,000 which is available free of tax.” 

It was from this summarized appellant’s case that HHJ McMullen concluded: “In my judgment there is no reasonable prospect of success in any of these arguments.” 

134. However, such summary of the appellant’s case was obviously incorrect either from the Notice of Appeal dated 17 August 2006, the Skeleton Argument used at the hearing of 17 January 2007 or the oral arguments made by the appellant’s counsel at that hearing.  It was also incorrect to say in the Judgment: the Counsel “advised him that there is no reasonably arguable point,” which HHJ McMullen misunderstood from the appellant.  The appellant’s three legal grounds and arguments of the appeal were derived from the ET’s decision at the remedy hearing in relation to assessment of damages, and none of them was addressed specifically in the Judgment of HHJ Langstaff’s tribunal though two points as recited above were relevant to the subject of the remedy hearing and this appeal.  

135. In the first ground, neither the appellant’s counsel nor the appellant contended: “the scope of remission was wider than the Chairman decided.”  The appellant argued clearly in his Skeleton Argument that what the ET’s decision on the claim for loss of training was wrong because that claim different from the previous claim had never been dealt with nor rejected by the EAT previously as the Chairman believed and used as the reason that she did not have jurisdiction to reopen the matter that had been rejected by the EAT.  The legal basis of the first ground had been set out in the Notice of Appeal, in the Skeleton Argument and in the oral arguments from the appellant’s Counsel.

136. The summary of the second ground by HHJ McMullen might come from the appellant’s original Notice of Appeal but definitely not from the later one that should have been dealt with at that EAT’s hearing.  The second ground of the later Notice of Appeal was set out clearly either in written appeal and Skeleton or in oral arguments made at the hearing, i.e. the deducted pay in lieu notice paid at the termination is not referable to any period of that three-month notice, the appellant’s lost probation period, as already determined damages by the EAT.  
137. In the third ground of the later Notice of Appeal, the appellant considered two authorities: British Transport Commission v Gourley [1956]AC 185 and Parsons v BNM Laboratories Ltd [1964]1 QB 95.  In the earlier Notice of Appeal dated 29 May 2006, only one authority British Transport Commission v Gourley [1956]AC 185 was used for the third ground but was used incorrectly as summarized in HHJ McMullen’s Judgment.  However, the new Notice of Appeal regarding the focusing issue that the first £30,000 of damages of a loss-of-office case should not be taxed used two authorities and other relevant statutes correctly.  
138. It seems from the Judgment that HHJ McMullen’s conclusion of no reasonable prospect of success in the appellant’s appeal came from his incorrect summary of the appellant’s appeal case.  Thus, HHJ McMullen relied on incorrect ground or reasoning to reach his final decision. 
139. For this reason, the appellant further made appeal to the Court of Appeal on 8 February 2007 from the EAT’s refusal.  The appellant’s case regarding this appeal has been argued in details in his Skeleton Argument prepared for the appellant’s Notice.  Besides, the appellant also made an application to the court for disclosure by the Respondent of the evidence uncontested but used in their unreasonable conduct during the proceedings.

Decision of Court of Appeal on Appeal regarding Damages

140. The Judge Rt. Hon. Sir Henry Brooke of the Court of Appeal made an order on 18 May 2007 to refuse the application for appeal as he commented “being totally without merit” [A69] so as without giving the appellant a chance for his request for reconsideration of the decision at a hearing under CPR 52.3(4A).  The reason of the decision as Sir Brooke J explained in the order promulgated on 29 May 2007 were: “Three experienced judges in the EAT have all ruled that there is no merit in the appeal from the ET” and “I am not surprised to see that on 17th January 2007 counsel shared this view.”  

141. But these reasons were not legal arguments, and Sir Brooke J did not give comments on those different rulings specifically and on the appellant’s arguments relevant to those rulings under this appeal to the Court of Appeal.  Importantly, the Judge did not address any relevant legal issue under this appeal as set out clearly in the Appellant’s Notice [A48-56] and its Skeleton Argument.  Instead, such reasons sounded bullying and trying to let himself participate in playing “wolfs come” but without any substance in law to support the decision.

142. Sir Brooke J also refused the appellant’s application for disclosure as concluded that the application was misconceived.  His reasons of the conclusion was: “it should have been made to the ET four years ago” and “it has no relevance to the limited issue that now survives, which relates to the assessment of damages.”  In fact, the documents to be disclosed under the application were those used by the parties of the Respondent with their unreasonable conduct during assessment of damages and the determination of costs at the ET in 2006 and during the subsequent appeals.  Therefore, the application for disclosure was so relevant to such proceedings regarding damages and costs could not be made four years ago when proceedings were initiated at the ET.  Such lack of knowledge by Sir Brooke J suggested that he had not read the appellant’s Statement of Case and other relevant documents in the appeal bundle.  It seemed that such decisions regarding the appeal and the application were made by Sir Brooke J irresponsibly.

143. The worst thing was that Sir Brooke J not only refused the permission to this appeal to the Court of Appeal by himself but also, on the basis of his conclusion: “these applications are totally without merit,” it blocked the appellant’s chance to request for a reconsideration at an oral hearing where he could be legally represented.  Therefore, “This decision is final” as informed at the end of the order [A69], and all domestic remedy for this appeal has been exhausted in accordance with a new rule of CPR 52.3(4A).

Causes of No Proper Resolution of This Employment Case

144. The most severe type of the unreasonable conduct by two other parties of the respondent has been their actions directly to the judge or the tribunal who is dealing with the case, such as their actions at the ET’s full hearing on 2 October 2003, toward the preliminary appeal tribunal during the appellant’s appeal at the EAT in 2004, at another ET’s rehearing in July 2005, and toward Chairman Clark at the remedy hearing in April 2006.  Of this type of the unreasonable conduct, the one occurred on 2 October 2003 was the most important event to protract proceedings, otherwise this employment case could ended at that hearing completely.  The unreasonable conduct occurred during appeal at the EAT in 2004 was the most important event to effect the proper resolution of this employment case through three different employment cases and even through the current breach of contract claim.

145. The actions by two other parties of the respondent toward the appellant’s lawyers or the potential lawyers in purpose of affecting his legal representation during the proceedings were also similar factors to cause protraction of this employment case and no resolution so far.  Such actions not only unreasonable (no reason for a party to make such contact to the other side lawyers) but also vexatious (their purposes are to force the appellant to conduct his cases as a litigant in person and forced his lawyers to accept their view of the case through a secrete and/or inappropriate way).  The event occurred at Islington Law Center around June 2003 and the consequent blocking of the appellant’s obtaining from other places a legal representation at the hearing of 28 August 2003 where the ET dealt with the out of time issue in relation to the appellant’s race discrimination claim was the most important one to affect the proper resolution of this employment case.  The major reasons to cause such effect of their unreasonable action were that the appellant had lacked the knowledge of relevant law and had had no experience to conduct a legal case at the proceedings by that time as well as that a representation has better advantage in deal with a discrimination claim in accordance with statistics.  The most important events of their unreasonable actions to affect his lawyers’ conducting his legal cases were their actions toward his Council Ms Venturino before the full appeal hearing at the EAT in January 2006 and toward his solicitor firm and his Council before the costs hearing at the ET in October 2006.

146. Further, the unreasonable conduct of two other parties of the respondent should also include their repeated refusal by far to disclose those false information and materials used in above actions under several requests from the court [B31.1] and the appellant [B1, B68].  This event has made it possible for two other parties to make the unreasonable actions continuously and such situation has lasted currently.

147. In addition, other important unreasonable conduct of the respondents in affecting the proceedings of this employment case and other related cases disruptively and vexatiously include the follows.  

(1)
The respondent failed to follow the directions of the ET regarding the case and had not released the documents their relied on at the hearing of 28 August 2003 to the ET and the appellant until the day of the hearing, which caused the appellant unprepared to deal with those documents and the issues arisen from them at that hearing.  This event was another important factor to cause the dismissal of his race discrimination claim by the ET at that hearing, and so it affected a proper resolution of this employment severely.  

(2)
The event to steal the notice of the first Rule 3(10) hearing (on 19 May 2004) and the hearing bundle sent by the EAT to the appellant through post in mid-April 2004, which caused the appellant failed to get a reasonable preparation for that hearing.  This event resulted in the dismissal of two appeals regarding the race discrimination and the public interest disclosure claims because the appellant could not allow HHJ Burton to understand the entitlement issue of the case at least.  

148. It is clear that such unreasonable conduct by the other parties of the respondent is the major factor to cause the protraction of this well evidenced employment case over 4 years and no any proper resolution so far.  However, they are not decisive factors to result in such sequences because effect of an event on the case relies on the fact that the event have to be translated to the outcome of the proceedings, e.g. the decision made by the Judge or the tribunal, which has been the decisive factor to cause such consequences of this employment case.  

149. There have been many Judges and the tribunals who dealt with this employment case at either the ET, the EAT or the Court of Appeal.  Of them, the most impressive ones were HHJ Burton at the Rule 3(10) hearings during the appellant’s first appeal at the EAT in 2004, the appeal tribunal of Langstaff J at the hearing of 20 January 2006 during his second appeal at the EAT, and Elias J during his appeal at the EAT regarding damages in late 2006 though their decisions on the case might not be all positive.  The important thing was that that they read the documents from either side carefully to understand the case and dealt with the case fairly under the law to provide clear legal reasoning behind their decisions.  

150. Thus, two other parties of the Respondent, when making their unreasonable actions during the proceedings, must have been selectively in deciding their targets of the actions, e.g. the junior Chairmen and the lay members of the tribunal who are venerable or whom they can reach and influence directly, because the Judge or the tribunal has to bear the responsibility of the affected decision made by themselves.  Those Judges and the tribunals must have known without much doubt that those information and issues were delivered to them by two other parties of the Respondent unlawfully contrary to the procedural rule of the court, and they should have not relied on such information and issues in making their decisions on this civil case either expressly or impliedly without informing the other party and allowing a contest by the other party.

151. On the other hand, some Judges, without any influence by the unreasonable conduct of two other parties of the Respondent, dealt with this case irresponsibly.  The good examples for this are the Judge Rt. Hon. Sir Henry Brooke of the Court of Appeal and Ansell J of the EAT who, when dealing with this case, did not read, or did not read carefully at least, the documents and arguments of the appellant, made the decision irresponsibly on the basis of previous out of date results of decisions and/or wrong decisions of other Judges or the tribunals but without considering the particulars of the decisions and without even understanding the relevant issues of the case, and so they failed to provide any legal reasoning behind their decisions, which clearly amounting to errors of law.

152. One excuse for such wrong and irresponsible decisions regarding this employment case has been that the appellant was a litigant in person or was not legally represented.  But, in various occasions when either such wrong or irresponsible decision was made, the appellant was legally represented.  This employment case is civil proceedings but not a criminal case.  Such excuse might be reasonable only at the early stage of the proceedings of this employment case when the appellant had not known much relevant law and had not had enough experience.  Even if it were the case, there would be no excuse to justify that the judge or the tribunal can make a decision with error of law.  In fact, the appellant, when dealing with damages at the ET in 2006 and the following appeals at the EAT and the Court of Appeal in 2007, made reasonably good preparations for the proceedings, provided the detailed statement of the case, and set out clear issues and the legal arguments he relied on in accordance with relevant law.  During the periods of those proceedings, he complied with all required procedural rules, directions and relevant orders of the courts.  No law could and would justify those irresponsible decisions with obverse errors of law in relation to a civil case conducted by such well-prepared and lawful litigant under s28(2)(d) of the Courts and Legal Services Act 1990.
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is to [page.paragraph] in the appeal bundle. 

This statement of case is true and to the best of my knowledge
Signature______________________________
Date__________________________
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