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Lyman W. Yuan, Ph.D.
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London NW1 5PH





Who will say as follows:-





1.	I obtained my doctoral degree in Molecular Biology and Biochemistry in USA and came to London to work for my postdoctoral training in crystallography (a field of biophysics) at the sole crystallographic school of the world at Birkbeck College, University of London.  My supervisor Professor Waksman offered me one-week stay in hotel in order for me to find a residence by myself after arriving at London as I preferred.  Because this would be my last postdoctoral training before looking for an academic position and I wanted to finish it as quickly as possible, I planed to share with other professionals in a flat or a house in Central London close to the laboratory.  After arriving at London on 7 November 2002, I settled in a single room in Arran Hotel, 2 blocks from the laboratory that was reserved under help from another postdoctoral trainee in the laboratory (Laurent), and started to work at school as well as to look for a residential place immediately.  








Contractual Monthly Periodic Tenancy Agreement





2.	From Barbara of the school main office and Laurent, I got a Loot paper and found a housing advert that referred to a flat in W1 of the Central London.  An agent (Alex) of the Defendant showed the flat to me on 9 November 2002.  It is a nice flat with high ceiling and a few of but proper furniture in a building with porter service and in nice location.  It has two bedrooms and one living room as well as, separately, a ketch, a bathroom and a shower but not a three-bedroom flat as advertised.  Alex explained that such kind of flat in Central London would be proper for three professionals to share with one of them in the living room.  He promised that the long sofa in the living room would be moved out and a bed and a wardrobe would be moved in.  In such condition, I expressed my intention to rent this flat, and thus we made an appointment in the office of the Defendant on 11 November 2002.





3.	I met several agents in the Defendant's office on 11 November 2002.  They showed me their intention to let me move out in six months because, as one of the agents said, the rent of that flat would be much higher during summer period.  Besides, we did not agree anything about six-month fixed term in the Tenancy Agreement.  Although I was not familiar with the UK's landlord and tenant law at that time, my 15 years renting history during my high education in USA (from 25 June 1987 to 6 November 2002) allowed me to know perfectly well what the fixed term tenancy would be.  The situation regarding this tenancy, as I understood, was reflected precisely in the written Tenancy Agreement as we signed on that day with the Defendant representing the Landlord.





4.	Such situation was also acknowledged reluctantly but plainly by the Defendant's own lawyers when addressing its claim for six month fixed term: "The written Agreement which was subsequently drawn up and enshrined nevertheless did not expressly set out the term" in para 2 of the Defense, and also without a rectification of the agreement "by the insertion of the words 'six months' as the fixed period," "the document creates a monthly periodic tenancy" in the letter dated 11 February 2003.  Thus, the tenancy under our Tenancy Agreement was set up as a contractual monthly periodic tenancy in accordance with latest Housing Act.





5.	Also, I have examined the records of the porter's logbook in that building.  After my moving out of the flat, the Defendant showed that flat to others actively in the rest of the December 2002, and tenants moved into the flat in early January of 2003.  Therefore, the Defendant has no such claim at all on both legal and reasonable bases.








Defendant created conditions that prevented us from signing Inventory Agreement





6.	After we signed the Tenancy Agreement and I also paid the deposit to the Defendant on 11 November 2002, another agent of the Defendant (Fusal) and I came back to the flat in order to work out the Inventory Agreement, it was surprised that the flat became full of furniture and other items, and many of them looked shabby, such as rutted pots, burned and broken iron board, broken lamps and TV, and damaged cleaner, etc.  Under such situation, I demanded to restore the condition of the flat as it was shown to me on the 9 November before I could sign the Inventory Agreement.  Thus, Fusal brought me back to the office and I was lucky to meet the Director of the Defendant shortly.





7.	During the meeting, the Director asked me about my plan in London and my financial support.  He then expressed his satisfaction and we reached a gentleman agreement immediately.  The agreement made it clear in the incoming weekend (16 November 2002) to move out the furniture and items that I did not need.  The Director further confirmed in the agreement Alex' initiative to convert the living room of the flat into a bedroom and promised to allow a bed and a wardrobe moved into it.





8.	With such gentleman agreement, I paid the first month rent to the Defendant on the next day (12 November 2002), and the Defendant allowed me to move into the flat in the following day (13 November 2002) without agreeing the Inventory.





9.	The Defendant on the 16 November moved out the dinning table and its four accompanying chairs (that were the best furniture in the flat) and a few of others from the living room.  The most of those furniture and items that the Defendant dumped into the flat after it was shown to me were still in the flat.  When I talked this with its agents, they still kept in good faith and explained that there were no more vehicles available on that day and promised to move out the long sofa on the incoming Monday and all other unwanted furniture and items within the following week.





10.	I moved the long sofa out of the flat and kept it in the building under the permission from the porter in Monday morning before I went to the school.  When I was back in the evening, the sofa was still there.  The porter told me that the Golden Eagle called in during the day time and it could not moved out the sofa on that day.  Thus, under the porter's direction, I moved the sofa back to the flat.  Finally, the Defendant took the sofa away later during that week but none of any other unwanted furniture and item had been moved out of the flat until the end of my tenancy there.





11.	The Defendant described incorrectly in para 4 of its Defence as well as in its letter dated 6 December 2002 regarding that gentleman agreement and how it was dealt with later by each party.  Although there was no written record on them, the fact was that the Defendant dumped many of shabby furniture and items into the flat that let me felt miserable and prevented me from appreciating it comfortably and finding other flat mates.  As the result, the Inventory had never been agreed at all due to the condition of the flat in accordance with the Tenancy Agreement and that gentleman agreement during my entire tenancy there.








Unlawful harassment conducted or supported by Defendant





12.	In accordance with provisions of Protection from Eviction Act 1977 section 1(3) and (3A), it would be "unlawful harassment" if either the landlord, its agent or any other individual "act likely to interfere with the peace or comfort of the residential occupier" and "the conduct is likely to cause the residential occupier to give up the occupation of the whole or part of the premises."  





Dumping shabby furniture and items





13.	After showing me the flat, our signing the Tenancy Agreement and my paying the deposit, the Defendant dumped a lot of furniture into the flat with many of them in poor conditions and further failed to accomplish that gentleman agreement to restore the condition of the flat.  Thus, the Defendant amounted to interference with my peace and comfort to live there.  Further, such situation of the flat also made me impossible to find flat mates at that time, and thus a question had been brought up whether I was afford to continue living there only by myself.  Therefore, such action of the Defendant not only was in breach of the clause 42 of the Tenancy Agreement but also it was "unlawful harassment" actually in accordance with above definition provided by the Act.  Such harassment directly by the Defendant affected my entire tenancy period at that flat.





Damaging washing machine





14.	On 19 November 2002, I found that the washing machine door was damaged when I came back from the work.  There was a photograph taken from it after that day as evidence.  Only the Defendant and I had the keys to the flat at that time.  Later, when I told this incidence to the agent Alex, he hind me that it was made by someone from my work place.  I had not believed this until many of my colleagues became known about it after spreading of this story within the school and when Laurent expressed his responsibility in relation to the incidence (he went to the flat on that day but it was someone else who damaged the washing machine) and would like to pay the damages for it by himself (Laurent is currently working at European Synchrotron Radiation Facilities in France).  Besides, I also raised the issues in relation to this during the proceedings of my employment case at the Employment Tribunal and the Employment Appeal Tribunal, but neither the college nor its legal representative has denied such fact.





15.	Of course, these incidences caused interference with my peace and comfort to live in the flat.  Those who made the incidence admitted without any doubt that their purpose of such action was to force me to move out of that flat.  Clearly, such action was "unlawful harassment", too, in accordance with the 1977 Act.  The role of the Defendant in such unlawful harassment was that it allowed and tolerated those individuals to gain access into my flat and made such action.  At least, it would be proper to say that the Defendant was involved in this "unlawful harassment."





Another gaining entry without notice





16.	When I came back in the evening of 22 November 2002, I found that there was a chest of drawers newly moved into the flat, but I had not received any notice about it from the Defendant.  The Defendant admitted this in its letter dated 6 December 2002, too.  Such kind of actions belong to the category of harassment in accordance with information from the community legal services though its effect may be light in comparison to other harassments occurred at the flat.  Nevertheless, it did not release but promoted the severe condition I had encountered at the flat.





Refusing my initiatives to resolve flat problems





17.	Because of such continued incidences in relation to unlawful harassment as well as the unaccomplished gentleman agreement made before I moved into the flat, I called the Defendant on 25 November 2002 and requested for a meeting with its Director in order to reach a resolution.  At this time, the Defendant refused my request badly without explaining any proper reason, and asked me to write down anything that I wanted to complain.  As such, I had to hire Mr. Elton (a solicitor in landlord and tenant law) for help to deal with such problems of the flat.





18.	Mr. Elton represented me to make complaints in his letter to the Defendant on 3 December 2002.  The letter also served as a written termination notice as described "our client's Notice of Termination of his Tenancy Agreement" under law.  On 6 December 2002 the Defendant made its response but without any proposal for a proper resolution to the complained problems at the flat. 





Two further known incidences of harassment





19.	The responses by the Defendant to my complaint on 25 November 2002 and to the complaints and the termination notice formally made by my lawyer on 3 December 2002 tolerated, allowed and even encouraged such kind of unlawful harassment to occur again and again.  When I got up in the morning of 7 December 2002, I felt the flat was cooler than usual.  I checked the radiators of the flat (heating in the entire building was controlled by a central heating system), they were warm, and then the windows, all closed well.  Thus, I realized that it was the weather was colder than usual on that day.  After spending all Saturday in research work in the laboratory, I came back the flat, ate and went to bed immediately in the late evening.  In the early morning of the Sunday (8 December 2002) I waked up and felt very cold in the flat.  All windows still closed well but no radiators were warm at this time.  I reported it to the porter (Julies).  Julies told me that the heating system of the building operated well and no one had reported anything wrong with it since the previous day.  He instructed that the heat could be turned off by a switch in my flat and then he came to the flat and showed me where it was.  I turned on the switch, and the radiators warmed up shortly.  From this, I realized that some one must have got into the flat and turned off the witch on the Saturday during my work in the laboratory.  This incidence was recorded in the logbook.





20.	Further, on 9 December 2002, I found that a chain of my keys for my computer, file cabinet, several suitcases, the garment bag and other locks disappeared from one unlocked suitcase in the flat.  It has been known so far that some official of Birkbeck College asked assistance from staff of the Defendant, had the keys stolen from that flat, and further allowed others to use the keys in my later other residential places repeatedly to search my personal belongings, steal legal documents, possibly install certain hardware into my computer in order for other to access it remotely and wirelessly, and cause losses of my cash stored in the file cabinet [Police report ref 4629530/03] and an Investment Note stored in one of the suitcases [Police report ref 1933512/05].





21.	Besides, there might be other related events occurred in that flat during that period which I had not aware of or not sure.  Nevertheless, even the Director of the Defendant also confessed such kind of problem in his letter to my lawyer dated 6 December 2002: "if Mr. Yuan has lost anything from his flat and wants to accuse one of my staff, he may report this to Police."








Frustration of Contract





22.	Frustration of contract is the automatic termination of contract if either it became impossible to perform or circumstances change to extent that its performance would produce a situation radically different from that agreed.  Several different situations during my tenancy of that flat amounted the frustration of contract, which forced me to move out of the flat on 12 December 2002 under the instruction by my lawyer Mr. Elton.





23.	Inventory had never been agreed as clause 1 of the Tenancy Agreement requires for that expectedly furnished flat due to the Defendant's dumping a lot of shabby furniture and items into the flat, as well as due to its failure to accomplish that gentleman agreement in order to restore the acceptable condition of the flat.  As the result, the terms in both clause 1 and clause 42 of the Tenancy Agreement could not be satisfied possibly under such condition of the flat.





24.	Those unlawful harassments, which the Defendant conducted directly, and/or allowed, tolerated and encouraged others to make, damaged severely fundamental safety and security conditions as well as peace and comfortable environment for me to live there under the Tenancy Agreement and relevant law.  The worst condition was that such situation persisted without any possible or proposed resolution from the Defendant.





25.	In the Defendant's responding letter to my lawyer dated 6 December 2002, its Director stated "we will quite happy to meet Mr. Yuan and discuss this matter further," but he had made it clear also in the letter that "the deposit is not refundable."  The agent of the Defendant then called me while I was busy at work and suggested to have "a smooth hand over of the flat."  Under such situation, I told to the agent "I will clean the flat and return the keys to you when I move out," and suggested "for other issues regarding the matter, you should go to talk with my lawyer because he can deal with them better than I do and also I am very busy on my work and really do not have much free time."  It was unreasonable for the Defendant to persist calling me regarding the matters that I was venerable to deal with under the legal terms at that time but refused to talk with my lawyer regarding the proposal of the resolution that he had stated in his letters.  Thus, the normal conditions of that tenancy under the Tenancy Agreement signed by both parties seemed never able to be restored.





25.	Clearly, under such of several conditions, my tenancy under the Tenancy Agreement would not be satisfied possibly, and so it amounted to frustration in accordance with the classical principle in Fibrosa Spolka Akcyjna v. Fairbairn Lawson Combe Barbour Ltd. [1943] A.C. 32 at 61.  For this reason my lawyer advised me to move out of the flat immediately.  As such, the Defendant has no claim on the notice period, either.








Issues in Relation to Damages





Deposit





26.	The deposit I paid to the Defendant on 11 November 2002 (£2058.33) was the security deposit according to clauses 11 & 12 of the Tenancy Agreement.  Under the term of the Tenancy Agreement it should be returned within 28 days after the Tenancy was terminated.  The letter from my lawyer to the Defendant on 3 December 2002 was a formal notice to terminate the Tenancy Agreement as clearly stated in written as required by law.  The tenancy was terminated properly under the frustration of contract condition as discussed in above section.  There has been no any other reason for the Defendant not to return the deposit to me so far.





One month rent paid





27.	In accordance with the Law Reform (Frustrated Contracts) Act (1943), the loss from the frustration of contract should be recovered.  The condition of the frustration covered my entire one-month tenancy period.  Thus, it would be reasonable for me to claim for the one-month rent I already paid to the Defendant on 12 November 2002 (another £2058.33).  This should also be considered as damages to those harassments against me at the flat that the Defendant conducted directly or was involved. 





Previous legal costs





28.	When I called the Defendant on 25 November 2002 in order to resolve the continuous and severe problems in the flat between two parties, the Defendant refused to deal with the matter with me in good faith.  The situation forced me to hire the lawyer, Mr. Elton, for legal help on the matter.  Of course, such legal costs were part of my loss due to the Defendant's unlawful harassments and other breach of the Tenancy Agreement three years ago.  It would be reasonable for me to claim for such costs (£604.34).





Interest





29	My lawyer urged the Defendant to settle the case at the end of 2002 and early 2003 but the Defendant insisted its unreasonable claims for "six-month fixed term" of the Tenancy Agreement and one-month termination notice without solid grounds.  The Defendant not only refused the proposal of the possible resolution on the matter from Mr. Elton but also it failed to offer any its own proposal in order to resolve the problems fairly and reasonably.  I also urged the Defendant to settle the case by paying the deposit and balancing the claims from both sides on 24 September 2005 before making current claim but the Defendant has never made its response to my offer.  





30.	The employer at Birkbeck College threatened me with dismissal in early January 2003 toward my action against the harassment occurred at the flat, and asked me to leave voluntarily without a clear reason but at the time just after my lawyer warned in late January 2003 for a formal litigation at County Court if the Defendant still would not settled the case.  The employer made the decision to terminate my employment, after I refused to leave voluntarily, but without any contractual entitlement for it to do so.  Since then, I have been working on my employment case at the Employment Tribunals (Case No 2201762/03) and the Employment Appeal Tribunal (Appeal No EAT/0661/05/ZT) because, in comparison with this flat case, my employment matter was much more important for me to deal with.  The following factors have allowed me to come back and deal with this flat case again:





(1)	Now that my employment case poises to its later stage, it is time to come back and resolve this flat case.


(2)	I have received no any income since the termination of my employment at Birkbeck because my UK work permit became invalid at the same time.  Although I have received different kinds of helps and supports from different sources for my employment case, I have finally met financial problems and have become homeless for several months.  For this reason, both Brent Council (ref: 154415) and Westminster Council (ref: TRO/RN/Y3503) urged me to pursue this flat case in order to recover the losses and resolve my current housing and other basic living problems.


(3)	During over two year’s legal battle, I have gained a lot of experience in conducting a legal case and so that I also become confidant to make this flat claim by myself now.





31.	In accordance with above reasons (the Defendant's unreasonably holding my deposit, refusal of my lawyer's proposal for settlement, failure to offer its own proper proposal, and no response to my final settlement offer, as well as the Claimant's proper claim at this time), it would be proper for this claim to include the interest for the deposit and the rent paid in accordance with the County Court Act 1984 from the end of a 30-day normal termination notice period plus another 28-day deposit payment period (i.e. from 29 January 2003) on the basis of the Tenancy Agreement.





Loss due to the keys stolen from the flat





32.	To address the issues directed by Hasan J in her order dated 13 January 2006, I would make the following statements.  Besides the shabby furniture that had already been damaged before being dumped into the flat, the furniture that was damaged in the flat due to the harassment was the washing machine.  My previous lawyer Mr. Elton in his letter of 3 December 2002 invited the Defendant to consider repair/replacement as part of the proposed resolution.  But the Defendant did not give any positive response to the matter.





33.	My personal belongings that were surely stolen from that flat during my tenancy were those keys.  It occurred after the complaints from me on 25 November 2002 and from my lawyer on 3 December 2002.  After my lawyer invited the Defendant to settle the case for several times, the stolen keys were still not returned to me, rather they were used later for many times and caused my losses of £1000 cash from the file cabinet (Police ref 4629530/03) and an investment note ($5288.77, about £3001.41) from my suitcase (Police ref 1933512/05).





Final Remark





34.	It needs to note that my legal case files including the original documents of evidence for this flat case were stolen on 13 November 2005, which has been reported to Police (ref. 2344000/05).











This statement is true and to the best of my knowledge











Signature______________________________	Date__________________________
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