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1.	This flat claim [2] is for deposit, rent already paid and other damages against the Defendant for its conducting and allowing unlawful harassment subjected to the Claimant during his tenancy at Flat 6 Avenfield House at W1 and for the Defendant's actions and no actions causing breach of the Tenancy Agreement [20-26], especially amounting to frustration of contract, responsible by Mr. Omeimah Oribi (Defendant's client or Claimant's Landlord).  Regarding this tenancy during November and December 2002, the Claimant as well as his lawyer Mr. Elton, dealt only with the Defendant, no one else, from the beginning to the end.  It was the Defendant (on behalf of Mrs. Oribi) who signed the Tenancy Agreement, managed the rental property and dealt with the tenant..








Unlawful Harassment





2.	"Unlawful harassment" in relation to housing matter is defined as (1) "act likely to interfere with the peace or comfort of the residential occupier" and (2) "the conduct is likely to cause the residential occupier to give up the occupation of the whole or part of the premises" in accordance with provision of Protection from Eviction Act 1977 section 1(3) and (3A).  Such harassment is considered in the Act as "guilty of an offence" as well as "may be subject in civil proceedings."  The offender may include the landlord, its agent, or any other person.





Dumping shabby furniture into flat





3.	The Defendant dumped much shabby furniture into the flat from the beginning of Claimant's tenancy at the flat (selected photographs of part of them were served on the Defendant by Mr. Elton in December 2002 [The letter dated 18 December 2002 in Defendant’s bundle] and some of those photographs were provided here as evidence [27-29]).  The Defendant has never denied this fact specifically in all its correspondence, including the Witness Statement of Mr. Siha.  If this "flat was let as seen" as stated in Defendant’s letter of 6 December 2002 and in its Witness Statement (para 6), clearly, the Defendant has already admitted its improper action.





4.	Such action of the Defendant made the Claimant to fell miserable and prevented him from appreciating his tenancy comfortably.  Such situation of the flat also made the Claimant impossible to find flat mates at that time, and thus a question had been brought up whether he was afford to continue living there only by himself.  Although there was a gentleman agreement between the Director of the Defendant Mr. Siha and the Claimant, by Claimant's initiative, in purpose of resolving such problem, before the start of the tenancy, this agreement had never been followed through by the Defendant and the situation persisted to the end of his tenancy.  Thus, such action of the Defendant falls into the category of "unlawful harassment."





Allowing others to damage washing machine





5.	The Defendant also allowed others to gain their entry into the flat and to damage the washing machine on 19 November 2002 [10.14].  The Defendant disputed this in the Witness Statement of Mr. Siha: "It is further strongly denied that the washing machine was in any way damaged" (para 7).  However, there was a photograph of the washing machine showing the damage [30], which was also served on the Defendant with Mr. Elton's letter of 18 December 2002.  Besides, Alex (staff of the Defendant who showed the flat to the Claimant) informed the Claimant in December 2002 that it was damaged by someone from Birkbeck College, and Laurent (one of the intruders from Birkbeck) admitted the action in the presence of the Claimant in late January 2003.  Such action encouraged others further to make similar actions against the Claimant during his tenancy at the flat.





Cutting off heat





6.	Someone got into the flat on 7 December 2002 and cut off the heat from inside of the flat by turning off the valves, as described in the Witness Statement of the Claimant [11.19].  The porter’s diary of the building confirmed the situation on that day [35].  Mr. Siha described correctly in his Witness Statement that the building "is located in a large 1930s block, and like many blocks of that ear, has communal central heating...", but stated incorrectly "the radiators in the Rental Property do not have valves, they cannot be adjusted or turned on or off manually" (para 5).  The official information regarding this matter may be obtained from the County Estate Management (for the details please see Claimant's Statement dated 14 February 2006).  The reported heating problem was specific to the Claimant's flat, which would be confirmed by no any other report on any heating problem in the porter's dairy on that day.  Besides the Claimant, only the Defendant has the keys to that flat.  Mr. Elton identified such action as "unlawful harassment" in his letter to the Defendant on 9 December 2002.





Stealing Claimant's keys





7.	Last incidence that the Claimant observed at the flat on 9 December 2002 during his tenancy was loss of his keys [11.20].  The Defendant has never denied it specifically.  Instead, Mr. Siha admitted it actually in his letter to Mr. Elton dated 6 December 2002 (but actually faxed to Mr. Elton on 10 December 2002; please see the copy in Defendant's bundle): "if Mr. Yuan has lost anything from his flat and wants to accuse one of my staff, he may report this to Police."  It is most likely that the staff of the Defendant stole the keys from the flat and passed them to someone at Birkbeck, who had not returned them to the owner rather gave them to others later to make further damage against the Claimant.  Of course, such kind of offences that the Defendant allowed to occur continuously against the Claimant during his tenancy at the flat were unlawful harassment, too.








Frustration of Contract





8.	Mr. Elton described his letter to the Defendant on 3 December 2002 "as notice on our client's part of termination of his Tenancy Agreement" [32].  Under a normal situation, "the period of the notice to terminate given by your client should be commensurate with the period of the tenancy, that is one month", as suggested correctly by the Defendant's lawyer in his letter to Mr. Elton dated 11 February 2003 [38].  However, the situation during Claimant's tenancy at the flat was abnormal, as also stated by Mr. Elton in his letter of 3 December 2002: "In view of the matters referred to above, we have advised our client that there have been fundamental breaches of his Tenancy Agreement by yourselves (on behalf of our client's landlord), which entitle him to treat the Agreement as discharged."





9.	Such abnormal situation is called as frustration of contract that is the automatic termination of contract if either it became impossible to perform or circumstances change to extent that its performance would produce a situation radically different from that agreed.  It was such frustration of contract allowed the Claimant to move out of the flat on 12 December 2002 sooner after the termination notice.  The factors forming such frustration condition are as follows.





No Inventory Agreement





10.	Mr. Siha confirmed in his Witness Statement (para 5): "The Rental Property was advertised and subsequently shown to the Claimant as being furnished."  In accordance with clause 1 of the Tenancy Agreement [21.1], there should be an Inventory Agreement to support such furnished condition.  However, there never was such Inventory Agreement between the Claimant and the Defendant though they had tried in order to have one at the beginning of the tenancy.  The reason for such failure was those unwanted furniture dumped by the Defendant into the flat including the shabby furniture as shown by the photographs [27-29].  In a common sense, no one would accept the shabby furniture in the rented and furnished residence.  This fact cannot be denied by the Defendant.  No Inventory Agreement that was caused by those unwanted furniture in the flat prevented clauses 1 and 42 of the Tenancy Agreement from functioning normally [21.1, 24.42].





11.	In order to correct such abnormal situation at the flat, the Claimant tried to meet Mr. Siha and reached the gentleman agreement with him on 11 November 2002 before the tenancy started.  The Defendant had never followed through that gentleman agreement.  The claimant raised the issue again to the Defendant on 25 November 2002 but his request to meet Mr. Siha in order to resolve the problem was refused bluntly.  The Claimant's lawyer Mr. Elton wrote to the Defendant on the issue on 3 December 2002 [31].  In reply, the Defendant in his letter showed no concern on those unwanted furniture in the flat and no concern on the situation of no Inventory Agreement at all.  As such Clauses 1 and 42 of the Tenancy Agreement would never be satisfied possibly, thus amounting frustration of contract.





Allowing unlawful harassment to occur continuously





12.	The Defendant not only dumped those shabby furniture into the flat and failed to follow through the gentleman agreement to resolve the problem, but also allowed others to make harassment against the Claimant in his flat again and again.  At the point where the Claimant no longer be able to live normally under that situation, he called the Defendant in order to resolve the problem on 25 November 2002.  After his request was refused by the Defendant, he asked Mr. Elton for help on the matter.  Mr. Elton wrote to the Defendant three times on 3, 9 and 10 December 2002 [see Defendant's bundle] in order to find the way to resolve the problem.  However, the Defendant's reply to Mr. Elton by fax on 10 December 2002 [33-34] disappointed Mr. Elton and the Claimant.  Although the Defendant in the reply admitted its entry into the flat without a reasonable notice and its staff's stealing Claimant's belongs, it did not show any concern about the situation that was threatening the Claimant's tenancy under the Tenancy Agreement.  The Defendant not only ignored Mr. Elton's proposal to resolve the problem but also proposed no resolution by itself.  Instead, the Defendant raised an unreasonable issue regarding "six-month fixed term."  Under such situation, both Mr. Elton and the Claimant believed that a normal situation that would allow the Tenancy Agreement to function could not be restored.  Subsequently, the Claimant had to move out of that flat on 12 December 2002.








No Six-Month Term Claim for Defendant at All





13.	The Defendant claimed in its Witness Statement (para 4): "Although the Agreement did not expressly set out its duration, it was nevertheless understood and agreed through prior oral discussions that it be for a fixed term of six months."  Clearly, there has been a dispute on such oral agreement between the Defendant and the Claimant.  At least, the Claimant did not understand that there was such oral agreement.  Under such dispute, the only thing that can be relied on is the written Tenancy Agreement showing no six-month fixed term at all.  It could not allow a reasonable belief that there was a written and formal Tenancy Agreement there with specific space to allow an insertion of a fixed term period but the Defendant would not use it, instead to try to arrange another oral agreement for that term under the risk of disputation.  No doubt, it was also difficult even for Defendant's lawyers to defend this issue for its client, especially during such formal proceedings at the County Court.








Claims for Losses





14.	The Claimant listed the items of loss as he is claiming in his Witness Statement [12.26-12.28, 13.33], which was filed at the court and served on the Defendant on 6 February 2006, pursuant to the direction Hasan J made in the Notice of Allocation [1].





Deposit (£2058.33)





15.	The deposit that the Claimant paid to the Defendant on 11 November 2002 (£2058.33) was the security deposit according to clauses 11 & 12 of the Tenancy Agreement [21].  Under the term of the Tenancy Agreement it should be returned within 28 days after the Tenancy was terminated.  The letter from Mr. Elton to the Defendant on 3 December 2002 [31-32] was a formal notice to terminate the Tenancy Agreement as clearly stated in written as required by law.  The tenancy was terminated properly under the frustration of contract condition as argued above.





16.	The Defendant have refused to return the deposit to the Claimant by using a single reason that the Tenancy Agreement had a six-month fixed term, such as "he cannot break his contract before six months and in this case the deposit is not refundable" in Mr. Siha's letter to Mr. Elton on 6 December 2002 [34] and "your client was in breach of his contract and will be demanded to pay the full rent of his remaining period of contract which was for 6 months i.e. £2058.33/month x 5 = £10290.00 if he requires the refund of his deposit" in Mr. Siha's letter to Mr. Elton on 9 January 2003 [Defendant's bundle].





17.	As having argued above, such reason of Defendant's claim for this six-month fixed term was unreasonable and lacked legal basis.  Even Defendant's own lawyers had to admit such problems: "The written Agreement which was subsequently drawn up and enshrined nevertheless did not expressly set out the term" in para 2 of the Defense [3.2], and also without a rectification of the agreement "by the insertion of the words 'six months' as the fixed period," "the document creates a monthly periodic tenancy" in the letter dated 11 February 2003 [38].  Thus, the Defendant on behalf of Claimant's landlord is responsible for returning the deposit to the Claimant.





Rent Already Paid (£2058.33)





18.	In accordance with the Law Reform (Frustrated Contracts) Act (1943), the loss from the frustration of contract should be recovered.  The condition of the frustration covered Claimant's entire one-month tenancy period.  Thus, it would be reasonable for the Claimant to claim for the one-month rent he had already paid to the Defendant (another £2058.33).  It was Defendant's own actions and no action as well as Defendant's assistance for others to make actions against the Claimant, as argued above, that caused the frustration of contract condition.  Thus, it is Defendant's responsibility to pay for Claimant's loss due to such frustration of contract condition, i.e. equivalent to Claimant's paid one-month rent.





Legal Costs at end of 2002 and early 2003 (£604.34)





19.	When the Claimant called the Defendant on 25 November 2002 in order to resolve the continuous and severe problems in the flat between two parties, the Defendant refused to deal with the matter with the Claimant in good faith and ordered him to write down everything he wanted to complain.  The situation forced the Claimant to hire the lawyer in landlord and tenant law, Mr. Elton, for legal help on the matter.  Of course, such legal costs were part of Claimant's loss due to the Defendant's conducting and allowing unlawful harassments against him and Defendant's other breach of the Tenancy Agreement three years ago.  It would be reasonable for the Defendant to pay for such costs (£604.34).





Other Losses





20.	Claimant's personal belongings that were surely lost from that flat during his tenancy were those keys, apparently taken by some staff of the Defendant.  Although those keys themselves do not have much pecuniary value, the consequence of such loss has caused much severe problems to the Claimant.  The first question would be why the staff of the Defendant would take Claimant’s keys from his flat.  Although it seemed reasonable for that staff of the Defendant to return the keys through Professor Waksman, it was a mistake actually since Professor Waksman has never returned the keys to the owner.





21.	As the Claimant described in his Witness Statement [11.20], those keys have been used for many times in Claimant's later rented rooms to cause severe problems and losses including two listed in his Witness Statement [13.33].  The worst thing was that Professor Waksman allowed some other person to control Claimant's keys, whom Professor Waksman did not know well and did not have any guarantee, importantly without consent from and knowledge of the owner, resulting unexpected and severe losses of the owner, for example (1) interference with Claimant's conducting his employment case including block of his attempt to seek for legal help during the proceedings at the Employment Tribunals in 2003, which was one of the major factors prolonged Claimant's employment case for two more years (the loss of £54,678 in total); (2) having Claimant's a decade scientific sample collection destroyed in late 2005 (hundreds of the samples at current market average rate £150 would cost several dozens of £1000).  However, the Claimant listed only two of them with precise pecuniary measure as Hasan J requested.  The Claimant demands that the Defendant must have the keys returned to him and have the listed losses recovered.





22.	Hasan J in the Notice of Allocation dated 13 January 2006 directed: "Parties try to agree nature and cost of repairs and replacement subject to liability" [1].  Besides the shabby furniture [27-29] that had already been damaged before being dumped into the flat by the Defendant, the furniture that was damaged in the flat due to the harassment was the washing machine [30].  My previous lawyer Mr. Elton in his letter of 3 December 2002 [31-32] made request to the Defendant to repair the damaged washing machine as part of the proposed resolution.  But the Defendant did not give any response to the matter.  After the Claimant moved out of the flat, repair/replacement of the washing machine has no longer been his concern because it longs to landlord's premises.








Claim for Interest for Deposit and Rent Paid (£932 if paid by the date of judgment)





23.	The Claimant claimed interest for the deposit and the rent in his Online Claim Form [2], which was further described in his Witness Statement [12.29-13.31].





24.	Defendant's problems in relation to this flat case started before Claimant's tenancy initiated, i.e. pumping unwanted furniture including shabby furniture into that flat.  Mr. Siha as the Director of the Defendant did help to resolve the problem by reaching that gentleman agreement with the Claimant.  Mr. Siha might not know how his staff followed the gentleman agreement, whether his staff allowed others to damaged the washing machine and cut off heating in the flat, and whether the Claimant made complaint on 25 November 2002.  Mr. Siha knew the complaint and termination notice made by Mr. Elton on 3 December 2002 [31-32] and his five other letters to the Defendant regarding the matter thereafter [Defendant's bundle].  Especially, Mr. Elton sent to the Defendant the evidence including those photographs on 18 December 2002, and Mr. Siha should become known the severe situation of this flat case by that time.  If Mr. Siha had not understood whether the Defendant had the six-month fixed term claim at the beginning, he should know Mr. Elton's explanation on the matter repeatedly in his letters to the Defendant and the failure by Defendant's own lawyer to defend this matter effectively in the letter of 11 February 2003 [38].  Despite of all these, the Defendant still failed to settle the case and even have not returned the deposit to the Claimant.





25.	After Claimant's employment at Birkbeck was terminated unjustly on 7 February 2003, the Claimant had to deal with his employment case because it is more important.  Last year the Claimant met the housing problem due to his financial situation and sought for housing help at Brent Council (ref: 154415) and Westminster Council (ref: TRO/RN/Y3503), both of which urged the Claimant to pursue this flat case in order to recover the losses and resolve his current housing and other basic living problems until his employment case can be resolved finally.  As such, the Claimant first urged the Defendant in a letter on 24 September 2005 [42-43] to settle the case by paying the deposit and balancing the probable claims from both sides.  By surprise the Defendant has never made its response to such offer, which forced the Claimant to make the current claim on 22 September 2005.  Therefore, the Claimant would ask the court to allow addition of interest to the claimed deposit and one-month rent into the claim against the Defendant.  As stated in the Claim Form [2], if the Defendant pays damages by the date of Judgment, the interest incurred would be £932 that is the interest calculated over the period between 29 January 2003 and 21 September 2005.








Conclusion





27.	It is clear that few unfriendly staff from School of Crystallography, Birkbeck College in a not quite clear reason to the Claimant, but fairly say in purpose of discrimination against the Claimant, initiated the currently claimed problems in taking advantage of Defendant's own problem contrary to its business.  It was the Defendant who carried on such flat problems in expenses of its own business and refused to properly resolve the problems in several occasions causing this claim at the County Court.  The Claimant believes that it is the time and the interest of all parties to end this case fairly and as soon as possible.
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