IN CENTRAL LONDON COUNTY COURT 

CLAIM NO 5QZ47982


Between:-
Dr. LW Yuan
v
The Golden Eagle International Ltd

Claimant

Defendant

 

REPLY TO DEFENCE

 

 

1. The Claimant filed a money claim online on 22 September 2005 against the Golden Eagle International Ltd for its unlawful harassment towards the Claimant in relation to his tenancy at Flat 6 of Avenfield House, 118 Park Lane, London W1Y 6NA and against landlord and its agent (the Golden Eagle) for their breach of the Tenancy Agreement under a "frustration of contract" condition. The claim aims to recover the deposit, the one month rent paid, and other payment of damages. The Defendant filed its Defence on 22 October 2005, and thus the case has been transferred to the Central London County Court since 26 October 2005. Accordingly, this statement is prepared by the Claimant to address the major issues regarding this case including those raised in the Defence.

Background and Facts

2. The Claimant came to London on 7 November 2002 to work for his postdoctoral training at Birkbeck College. He stayed in a hotel temporally and look for a residence close to the college in order to meet his busy work's need and affordable to him as well. Two of the housing adverts on Loot were referred to that flat as "three-bedroom flat", and an agent from the Golden Eagle showed the flat to the Claimant on 9 November 2002. It is a nice flat with high ceiling and a few, proper furniture in a very good building and location but it is not three-bedroom rather two-bedroom flat. The agent explained that such kind of flat in Central London would be proper for three professionals to share with one person in the living room, and he promised that the sofa in the living room would be moved out and a bed and a wardrobe would be moved in. In such situation, the Claimant expressed his intention to rent that flat and look for two other flat mates. The Tenancy Agreement was signed by two parties with the Golden Eagle’s representing the Landlord on 11 November 2002.

3. After showing the flat to the Claimant and signing the Tenancy Agreement, the Golden Eagle dumped a lot of furniture and other items into the flat unexpectedly, and many of them in poor conditions (please see photographs). After an agreement reached between two parties to restore an acceptable condition of the flat in the following week, as described by the Claimant's lawyer in his letter dated 3 December 2002, the Golden Eagle allowed the Claimant to move into the flat on 13 November 2002 without signing the Inventory. The Defendant described incorrectly in para 4 of its Defence as well as in its letter dated 6 December 2002 regarding such agreement made before the Claimant moved into the flat and how it was dealt with later by each party. Although there was no written record regarding such agreement and what each party had done precisely for it, the facts were that the Golden Eagle failed to restore the condition of the flat when the flat was shown and the Inventory had never been agreed at all due to the condition of the flat during the Claimant's entire tenancy there.

4. On 19 November 2002, while the Claimant was out at work, the Golden Eagle allowed other individuals to get into the flat and damage the washing machine. There has been evidence to prove this as the following: (1) the draft of the inventory list from the Golden Eagle, (2) a photo showing the damaged washing machine, (3) the fact that only the Golden Eagle and the Claimant had the keys to the flat, (4) information from an agent of the Golden Eagle to the Claimant that the damage was made by someone from Birkbeck College, (5) this story had been spread in the School of Crystallography at Birkbeck and many of the Claimant's colleagues as well as Professors Waksman (his supervisor) and Moss (Head of the School) knew it, and (6) the Claimant had raised this matter in one of his claims during the proceedings of his employment case at the Employment Tribunal, no one from the college's side, including its lawyer, has denied it.

5. Further, the Golden Eagle moved a chest of drawers into the flat on 22 November while the Claimant was out at work without giving him any notice at any time. The Golden Eagle admitted this in its responding letter to the Claimant's lawyer dated 6 December 2002.

6. Under such situations the Claimant called the Golden Eagle on 25 November 2002 regarding two incidences occurred at the flat as well as the unaccomplished agreement in order to restore the condition of the flat. After the Golden Eagle refused the Claimant's request to meet the Director of the Golden Eagle in order to reach a resolution, the Claimant's lawyer Mr. Elton (a solicitor in landlord and tenant law) represented the Claimant in a letter on 3 December 2002 to make complaints to the Golden Eagle and formally served it as a notice to terminate the Tenancy Agreement. The Golden Eagle made its response in the letter of 6 December 2002 but without any proposal for a proper resolution.

7. At meantime, despite of the complaints and the termination notice by the Claimant and his lawyer, two other incidences were observed in the flat again. On 7 December 2002, the heat of the flat was cut off from inside in the cold day while the Claimant was out at work, and the porter witnessed the situation and recorded it in the log book. On 9 November 2002, it was found that a chain of the Claimant's spare keys were lost from one unlocked suitcase of his including the keys for his file cabinet and his suitcases, which were used by others in relation to those individuals at Birkbeck, for many times to open it in his later other residential places and even cause the Claimant's losses of cash stored in the file cabinet [Metro police report, Ref 4629530/03] and an Investment Note stored in the suitcase [Metro police report, Ref 1933512/05]. As the results of these, Mr. Elton instructed the Claimant to move out of the flat immediately on 12 December 2002.

Contractual Monthly Periodic Tenancy

8. The Golden Eagle's lawyer in his letter dated 11 February 2003 as well as in the Defence (para 2) raised the issue regarding the fixed period of the Tenancy Agreement as six months, which was only a single side wish. There was never a final agreement reached by the Golden Eagle and the Claimant about such fixed period of the Tenancy Agreement, as precisely reflected by the Tenancy Agreement itself. Therefore, the Claimant's tenancy under such Agreement was set up as a contractual monthly periodic tenancy in accordance with latest Housing Act. 

9. Although, as implied in para 2 of the Defence, the landlord might wish to have the Tenancy Agreement with a six month fixed term, it would be the Golden Eagle's failure to follow through its client's instruction. Such failure by the Golden Eagle was also identified by its lawyer explicitly: "The written Agreement which was subsequently drawn up and enshrined nevertheless did not expressly set out the term" in para 2 of the Defence, as well as without a rectification of the agreement "by the insertion of the words 'six months' as the fixed period," "the document creates a monthly periodic tenancy" in the letter of the Golden Eagle's lawyer dated 11 February 2003.

10. Besides, the Golden Eagle marketed the flat actively in the rest of December 2002 after the Claimant moved out, and new tenants moved into the flat in early January 2003. Therefore, it is not only no legal basis but also unreasonable for the Golden Eagle to bring up such issue.

Unlawful Harassment

11. In accordance with provisions of Protection from Eviction Act 1977 section 1(3) and (3A), it would be "unlawful harassment" if either the landlord, its agent or any other individual "act likely to interfere with the peace or comfort of the residential occupier" and "the conduct is likely to cause the residential occupier to give up the occupation of the whole or part of the premises." 

12. Those individuals from Birkbeck College damaged the washing machine in the flat, cut off heat in the cold day, and stole the Claimant's keys, of course causing interference with the peace or comfort of the Claimant's living in the flat. As they admitted without any doubt, their purpose of such acts was to force the Claimant to move out of that flat. Clearly, such acts were "unlawful harassment" according to the 1977 Act. The role of the Golden Eagle in such unlawful harassment was that it allowed and tolerated those individuals to gain access into the Claimant's flat and made such acts. At least, it would be proper to say that the Golden Eagle was involved in those "unlawful harassment."

13. Besides, after showing the Claimant the flat and his decision to rent the flat, the Golden Eagle dumped a lot of furniture into the flat with many of them in poor conditions and further failed to accomplish the agreement with the Claimant to restore the condition of the flat. Thus, they amounted to interference with the peace or comfort of the Claimant to live there. Further, such situation of the flat also made the Claimant impossible to find flat mates at that time. As such and plus the Golden Eagle's failure to consider a proper resolution and make proper action to stop the problems after the complaints from both the Claimant and his lawyer, of course, the flat had become an unsafe place for the Claimant to live and the Claimant had lost his confidence to hold that Tenancy Agreement under that specific situation/condition, which forced him to move out. Therefore, such actions of the Golden Eagle not only were in breach of the clause 42 of the Tenancy Agreement but also they were "unlawful harassment," too. Such action by the Golden Eagle covered the entire tenancy period of the Claimant at that flat.

Frustration of Contract

14. Another issue the Golden Eagle’s lawyer also rose in the Defence (para 5) was the termination notice period, which was ten days from 3 December to 12 December 2002. Although a monthly periodic tenancy requires a month notice, as mentioned by the Defendant's lawyer in his letter of 11 February 2003, it was the frustration of the contract caused the Claimant to move out of the flat early.

15. Frustration of contract is the automatically termination of contract if either it became impossible to perform or circumstances change to extent that its performance would produce a situation radically different from that agreed. In this case frustration of the contract would include:-

(1) Inventory had never been agreed as clause 1 of the Tenancy Agreement requires for that expected furnished flat due to the Golden Eagle's dumping a lot of furniture and other items into the flat, many of which were in poor conditions, and its failure to accomplish the agreement that was made with the Claimant before he moved into the flat in order to restore the acceptable condition of the flat;

(2) The Golden Eagle gained entry into the flat without any notice to the Claimant, thus violating clause 42 of the Tenancy Agreement;

(3) Those unlawful harassment that were conducted, allowed, tolerated and/or encouraged by the Golden Eagle continued to occur even after the Claimant's oral complaint on 25 November 2002 and his lawyer's formal complaint and the termination notice in the letter of £ December 2002, such as the cutting off of the heat in the flat in cold day and the stealing of the Claimant's keys;

(4) There had been no any proper resolution was proposed by the Golden Eagles in its responding letter of 6 December 2002 to the complaints and the termination notice in order to restore the acceptable condition of the flat for an agreement of the Inventory as well as to properly deal with the situation caused by those unlawful harassment and ensure the Claimant that it had made step to prevent it.

16. Clearly, under such conditions, the Claimant's tenancy under the Tenancy Agreement would not be satisfied possibly, and so it amounted to frustration in accordance with the classical principle in Fibrosa Spolka Akcyjna v. Fairbairn Lawson Combe Barbour Ltd. [1943] A.C. 32 at 61. For this reason the Claimant's lawyer advised him to move out of the flat immediately. As such, the Golden Eagle has no claim on the notice period, either.

Target of Claim

17. As identified correctly in the Defence [para 1], the landlord referred to in the Tenancy Agreement is Mrs. Omeimah Orabi who would have her responsibility for the breach of the Tenancy Agreement officially. However, it was the Golden Eagle, Mrs. Omeimah Orabi's agent, rather than her, signed the contract on her behalf, made and was involved directly in that unlawful harassment, and made the mistakes, if any, in relation to the Tenancy Agreement.

18. Besides, it was also the Golden Eagle, but not Mrs Omeimah Orabi herself, who did not take the complaints seriously from the Claimant on 25 November 2002 and from his lawyer on 3 December 2002, marketed the flat actively after the Claimant moved out from 12 December 2002 and obtained the new tenancy for the flat since early January 2003, but failed to return the deposit to the Claimant by 28 January 2003 as clause 12 of the Tenancy Agreement requires and to seek for an informal resolution to settle the case as the Claimant's lawyer urged repeatedly at the end of 2002 and in early 2003.

19. Finally, it was still the Golden Eagle, but not Mrs. Omeimah Orabi herself, who ignored the Claimant's friendly settlement offer on 24 August 2005 unreasonably and completely, which caused the initiation of this claim at the county court on 22 September 2005. Therefore, it is the Golden Eagle, but not Mrs. Omeimah Orabi herself, who should take the responsibility for its own wrong doing and for the claim, and, as such, it is appropriate for the Claimant to make the Golden Eagle as the target directly in his online claim form.

Damages

20. This claim is for damages against the landlord and its agent (the Golden Eagle) "for breaches of express and implied terms and conditions of the Tenancy Agreement," especially those unlawful harassment conducted by the Golden Eagle under the condition of "frustration of contract" created also by the Golden Eagle's action and/or no action. Such damages, as stated by the Claimant's lawyer in his letter to the Golden Eagle on 3 December 2002, includes (1) the deposit, (2) the rent already paid under a frustrated contract in accordance with the Law Reform (Frustrated Contracts) Act (1943), and (3) other payment of damages due to the results of the unlawful harassment. The other payment of damages the Claimant considered in his claim was the amount equivalent to the previous legal costs during the end of 2002 and early 2003.

21. In accordance with clause 12 of the Tenancy Agreement and the relevant law, it would be proper to claim interest for the deposit from 29 January 2003 and for the rent paid as well under section 69 of the County Courts Act as stated in the online claim form.

 

 

I believe that the facts stated in this statement are true.

 

 

Signature______________________________ Date__________________________
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