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INSTRUCTION TO BARRISTER











Nature of Claim and Specific Instruction to Barrister:





1.	This is a landlord and tenant dispute case between me and my landlord (Mrs. Oribi)/her agent (Golden Eagle) regarding unreturned deposit after my tenancy at Flat 6 of Avenfield House, 118 Park Lane, London W1Y 6NA between 13 November 2002 and 12 December 2002.





2.	This is also a claim for damages against the Golden Eagle to its directly conducting and/or involving in unlawful harassments occurred at that flat during my tenancy as well as to its actions and no action regarding the harassments therefore amounting to frustration of contract and forcing me out of the flat.





3.	I filed a claim on the Money Claim Online on 22 September 2005, which was not a landlord and tenant dispute case but was, in accordance with Protection from Eviction Act 1977, against Golden Eagle only for damages to the losses of the deposit and one month rent already paid as well as the costs due to its conducting and involving in the unlawful harassment and resulting consequent frustration of contract.  The Golden Eagle filed its Defence on 22 October 2005, and then the case has been transferred to the Central London County Court since 26 October 2005.  Hasan J allocated the claim to small track and allowed it for a hearing on 20 February 2006.





4.	At the hearing on 20 February 2006 my lawyer dealt mistakenly with this case as the landlord and tenant dispute one, and so the lawyer of the Defendant chalenged that such case of landlord and tenant dispute but without the landlord as one of the defendants should be shucked out.  The Judge finally ordered, as promulgated on , that the claim form but not the claim itself is shucked out and give permission to me for filing another claim form and particulars by adding the landlord (Mrs. Oribi) into the list of Defendant.  Following the order I filed an amended claim form with detailed particulars on 6 March 2006.





5.	I ask you, a professional barrister, for your advocacy service for my claims as described in my amended claim form and Skeleton Arguments at the incoming hearing at the Central London County Court.








My Interest to Have This Claim





6.	It is my interest to have and win this claim.  The flat problems I am claiming was the first problem I have encountered in UK and it contributed into the reason to cause my other problems in relation to my employment at Birkbeck College, i.e. termination of my 5-year fixed term contract of employment as a postdoctoral researcher in a field of biophysics on 7 February 2003.





7.	Since my UK work permit has become invalid along with the termination of my employment, I am illegible to work in UK and the only financial source to support my living and the legal pursuit is my previous savings.  It has been nearly three years since the termination, and I do meet financial problems recently to pay my bills and legal costs.  As such, it would be essential for me to win this legal case in order for me to pay for my currect debt and have me get out of my current homeless status.








Interest of Justice to Have this Claim





8.	It has been over three years after my tenancy at Flat 6 of Avenfield House but the landlord and its agent (Golden Eagle) has not returned the deposit to me yet so far amounting to breach of the Tenancy Agreement.





9.	Those unlawful harassments conducted and/or involved by the Golden Eagle were criminal offence and were allowed to be claimed for damages under civil proceedings in accordance with the Protection from Eviction Act 1977.





10.	The frustration of contract occurred during my tenancy is special breach of the Tenancy Agreement but it was resulted only by the Golden Eagle.  It was such condition that forced me to get out of that flat on 12 December 2002.  According  to the Law Reform (Frustrated Contracts) Act 1943, the loss from the frustration of contract should be recovered.








Factual Background





Contractual Monthly Periodic Tenancy Agreement





11.	The Golden Eagle's lawyer in his letter dated 11 February 2003 as well as in the Defence (para 2) raised the issue regarding the fixed period of the Tenancy Agreement as six months, which was only a single side wish.  There was never a final agreement reached by the Golden Eagle and me about such fixed period of the Tenancy Agreement, as precisely reflected by the Tenancy Agreement itself.  Therefore, my tenancy under such Tenancy Agreement was set up as a contractual monthly periodic tenancy in accordance with latest Housing Act.





9.	Although, as implied in para 2 of the Defence, the landlord might wish to have the Tenancy Agreement with a six month fixed term, it would be the Golden Eagle's failure to follow through its client's instruction.  Such failure by the Golden Eagle was also identified by its lawyer explicitly: "The written Agreement which was subsequently drawn up and enshrined nevertheless did not expressly set out the term" in para 2 of the Defence, as well as without a rectification of the agreement "by the insertion of the words 'six months' as the fixed period," "the document creates a monthly periodic tenancy" in the letter of the Golden Eagle's lawyer dated 11 February 2003.





10.	Besides, in accordance with the porter's log records at the Avenfield House, the Golden Eagle marketed the flat actively in the rest of December 2002 after I moved out, and new tenants moved into the flat in early January 2003.  Therefore, it is not only no legal basis but also unreasonable for the Golden Eagle to bring up such issue.





No Agreed Inventory





11.	I came to London on 7 November 2002 to work for his postdoctoral training at Birkbeck College.  I stayed in a hotel temporally and look for a residence close to the college in order to meet my busy work's need and affordable as well.  Two of the housing adverts on Loot were referred to that flat as "three-bedroom flat", and an agent from the Golden Eagle showed me the flat on 9 November 2002.  It is a nice flat with high ceiling and a few, proper furniture in a very good building and location but it is not three-bedroom rather two-bedroom flat.  The agent explained that such kind of flat in Central London would be proper for three professionals to share with one person in the living room, and he promised that the sofa in the living room would be moved out and a bed and a wardrobe would be moved in.  In such situation, I expressed my intention to rent that flat and look for two other flat mates.  The Tenancy Agreement was signed by two parties with the Golden Eagle’s representing the Landlord on 11 November 2002.





12.	After showing the flat to me and our signing the Tenancy Agreement, the Golden Eagle had dumped a lot of furniture and other items into the flat unexpectedly, and many of them in poor conditions (please see photographs).  After an agreement reached between the Director and me in order to restore an acceptable condition of the flat in the following week, as described by my lawyer in his letter dated 3 December 2002, the Golden Eagle allowed me to move into the flat on 13 November 2002 without signing the Inventory.  The Defendant described incorrectly in para 4 of its Defence as well as in its letter dated 6 December 2002 regarding such agreement made before I moved into the flat and how it was dealt with later by each party.  Although there was no written record regarding such agreement and what each party had done precisely for it, the facts were that the Golden Eagle failed to restore the condition of the flat when the flat was shown and the Inventory had never been agreed at all due to the condition of the flat during my entire tenancy there.





Unlawful Harassment





13.	In accordance with provisions of Protection from Eviction Act 1977 section 1(3) and (3A), it would be "unlawful harassment" if either the landlord, its agent or any other individual "act likely to interfere with the peace or comfort of the residential occupier" and "the conduct is likely to cause the residential occupier to give up the occupation of the whole or part of the premises."





14.	On 19 November 2002, while I was out at work, the Golden Eagle allowed other individuals from Birkbeck College to get into the flat and damage the washing machine.  There has been evidence to prove this as the following:-





(1)	the draft of the inventory list from the Golden Eagle,





(2)	a photo showing the damaged washing machine,





(3)	the fact that only the Golden Eagle and I had the keys to the flat,





(4)	information from an agent of the Golden Eagle to me that the damage was made by someone from Birkbeck College,





(5)	this story had been spread in the School of Crystallography at Birkbeck and many of my colleagues as well as Professors Waksman (his supervisor) and Moss (Head of the School) knew it, and





(6)	I had raised this matter in one of my claims during the proceedings of my employment case at the Employment Tribunal, no one from the college's side, including its lawyer, has denied it.





15.	After the incidence of damaging the washing machine in the flat, two more similar incidences occurred again.  On 7 December 2002, the heat of the flat was cut off from inside in the cold day while I was out at work, and a porter witnessed the situation and recorded it in the log book.  On 9 November 2002, it was found that a chain of my spare keys were lost from one unlocked suitcase including the keys for my file cabinet and my other suitcases, which were used by others, in relation to those individuals at Birkbeck, for many times to open them in my later other residential places and even cause my losses of cash stored in the file cabinet [Police report, Ref 4629530/03] and an Investment Note stored in the suitcase [Police report, Ref 1933512/05].  The Golden Eagle in his letter to my lawyer dated 6 December 2002 stated: "if Mr. Yuan has lost anything from his flat and wants to accuse one of my staff, he may report this to Police."  As suggested by such comments from the Golden Eagle, it also confessed that one of its staff might be involved in such harassment at that flat.





16.	Of course, these incidences caused interference with my peace or comfort to live in the flat. As they admitted without any doubt, their purpose of such acts was to force me to move out of that flat.  Clearly, such acts were "unlawful harassment" according to the 1977 Act.  The role of the Golden Eagle in such unlawful harassment was that it allowed and tolerated those individuals to gain access into my flat and made such acts.  At least, it would be proper to say that the Golden Eagle was involved in those "unlawful harassment."





17.	Besides, the Golden Eagle also committed unlawful harassment by itself in relation to its dumping those unwanted furniture in poor conditions into the flat.  After showing me the flat, our signing the Tenancy Agreement and my paying the deposit, the Golden Eagle dumped a lot of furniture into the flat with many of them in poor conditions and further failed to accomplish the agreement with me to restore the condition of the flat.  Thus, they amounted to interference with my peace or comfort to live there.  





18.	Further, such situation of the flat also made me impossible to find flat mates at that time, and thus a question was brought up whether I was afford to continue living there.  Therefore, such actions of the Golden Eagle not only were in breach of the clause 42 of the Tenancy Agreement but also they were "unlawful harassment," too.  Such action by the Golden Eagle covered my entire tenancy period at that flat.





19.	The Golden Eagle moved a chest of drawers into the flat on 22 November while I was out at work without giving me any notice at any time.  The Golden Eagle admitted this in its responding letter to my lawyer dated 6 December 2002.  Such kind of actions belong to the category of harassment though its effect may be light in comparison to other harassments occurred at the flat.





Frustration of Contract





20.	Another issue the Golden Eagle’s lawyer also rose in the Defence (para 5) was the termination notice period.  It was ten days from the termination notice my lawyer issued in his letter to the Golden Eagle dated 3 December to my moving out of the flat on 12 December 2002.  Although a monthly periodic tenancy requires "a period of notice to terminate given by your client should be commensurate with the period of the tenancy, that is one month" as mentioned by the Defendant's lawyer in his letter to my lawyer dated 11 February 2003, it was the frustration of the contract caused me to move out of the flat earlier.





21.	Frustration of contract is the automatically termination of contract if either it became impossible to perform or circumstances change to extent that its performance would produce a situation radically different from that agreed.  In this case frustration of the contract would include:-





(1)	Inventory had never been agreed as clause 1 of the Tenancy Agreement requires for that expected furnished flat due to the Golden Eagle's dumping a lot of furniture and other items into the flat, many of which were in poor conditions, and its failure to accomplish the agreement that was made with me before I moved into the flat in order to restore the acceptable condition of the flat;





(2)	Those unlawful harassment that were conducted, allowed, tolerated and/or encouraged by the Golden Eagle continued to occur that severely damaged safety and security conditions and peace and comfortable environment for me to live there.  Such situation persisted even after my oral complaint on 25 November 2002 and my lawyer's formal complaint and the termination notice in his letter dated 3 December 2002.





(3)	There had been no any proper resolution was proposed by the Golden Eagles in its responding letter of 6 December 2002 to act and stop those unlawful harassments as well as to restore and secure the normal condition and environment of the flat under the Tenancy Agreement.





(4)	In the same responding letter, although the Director of the Golden Eagle stated "we will quite happy to meet Mr. Yuan and discuss this matter further," he had made clear "the deposit is not refundable."  The agent of the Golden Eagle then called me while I was busy at work and suggested to have "a smooth hand over of the flat."  Under such situation, I told to the agent "I will clean the flat and return the keys to you when I move out," and suggested "For other issues regarding the matter, you should go to talk with my lawyer because he can deal with them better than I do and also I am very busy on my work and really do not have much free time."  The Golden Eagle refused to talk with my lawyer regarding the matter in order to properly resolve the flat case.





22.	Clearly, under such conditions, my tenancy under the Tenancy Agreement would not be satisfied possibly, and so it amounted to frustration in accordance with the classical principle in Fibrosa Spolka Akcyjna v. Fairbairn Lawson Combe Barbour Ltd. [1943] A.C. 32 at 61.  For this reason my lawyer advised me to move out of the flat immediately.  As such, the Golden Eagle has no claim on the notice period, either.





Damages





23.	According to clauses 11 & 12 of the Tenancy Agreement, the deposit I paid (£2058.33) to the Golden Eagle was security deposit and it should be returned within 28 days after the Agreement was terminated.  But so far the Golden Eagle has not returned it to me yet.





24.	In accordance with the Law Reform (Frustrated Contracts) Act (1943), the loss from the frustration of contract should be recovered.  The condition of the frustration covered my entire one month tenancy period.  Thus, it would be reasonable for me to claim for the one month rent already paid (£2058.33).





25.	The damages of my claim also include the legal costs, i.e. the fees for me to hire the lawyer in 2002 and 2003 to deal with the flat problems.





26.	My lawyer urged the Golden Eagle and its solicitor to settle the case at the end of 2002 and early 2003 but the Golden Eagle insisted its claims for "six-month fixed term" of the Tenancy Agreement and one-month termination notice without proposal of any resolution on the matter.  I also urged the Golden Eagle to settle the case by paying the deposit and balancing the claims from both sides on 24 September 2005 before making current claim but the Golden Eagle has never made its response to my offer.  Thus, it would be proper for this claim to include the interest for the deposit and the rent paid in accordance with the County Court Act 1984 from the end of a 30-day normal termination notice period plus another 28-day deposit payment period (i.e. from 29 January 2003).

















_____________________________			________________________


Dr. Lyman W. Yuan					Date
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