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MY EMPLOYMENT CASE
PART III

MY FLAT CASE

Brief History of Proceedings
237. Due to the termination of my employment at Birkbeck College on 7 February 2003, I was unable to further pursue for my flat case under the help from Mr. Elton because my employment case was more important and needed dealt with urgently.  Since then, I have never got back the deposit yet.  Because of the unreasonable protraction of my employment case for more than two years, I met the financial problem when getting into mid 2005 before my employment problem could be resolved.  I went to the Brent Council (ref: 154415) and the Westminster Council (ref: TRO/RN/Y3503) for helps in August 2005.  I was advised in both places to come back and deal with my flat case and, at least, to get back the deposit.  As such, I first made a friendly offer to the letting agent in order to settle the case, and I sent such settlement letter to its office on 24 August 2005.  By surprise, the letting agent had never made any response to my settlement letter, and so I filed claim at the county court.
238. The original claim of this flat case was for both the deposit and damages, but not only for the deposit as stated in the Judgment of DDJ Iller (below uses the Judgment) [13.2], due to unlawful harassment or eviction against only the first defendant during the tenancy at the property of Flat 6, Avenfield House, Park Lane, London W1 between 13 November and 12 December 2002 under s27 of the Housing Act 1988 [A0].  It was commenced on 22 September 2005 through the Money Claim Online with a statement of the claim limited up to 800 words, and so it was unable to give particulars.  Upon the Defense that was filed only by the first defendant in October 2005 (but not “in a joint defense” as stated in the Judgment [A13.2]) [A0a-c], the claim was transferred to the Central London County Court.

239. DJ Hasan allocated the claim to the small claim track on 13 January 2006 [A1].  At the hearing on 20 February 2006, DDJ Iller gave permission to the claimant to file a new full claim form with Particulars of Claim for breach of contract and unlawful eviction against both defendants respectively [A1].  The second defendant was landlord and the first defendant was the landlord’s property-managing agent (or the letting agent) [B1].  Under such permission, I filed the amended claim on 8 March 2006 [A3-8], which clearly set out particulars of various allegations on the unlawful harassment or eviction only against the first defendant as the same as in the original claim (but not against the second defendant at all as mistakenly stated in the Judgment [17.13]).  The amended claim also extended to breach of the Tenancy Agreement as the results of the alleged unlawful harassment against the defendants, and the major breach was in relation to the unreturned deposit, i.e. the central issue of the claim. 

240. After the defendants filed its Defense on my amended claim on 6 April 2006, the defendants filed an application in order to strike out my whole amended claim [A9-10] on the following express grounds.  (1) The defendants challenged the legal basis of those allegations set out in the claim.  It was plain that those allegations were made against the defendants under s27 of Housing Act 1988 though it was not expressed out in the amended claim.  (2) An assertion was made that no claim in the amended claim was against the second defendant.  It was also plain that the alleged breach of the Tenancy Agreement in the amended claim was against the second defendant and it was indeed expressed out in both amended Brief Details of Claim [A3] and Particulars of Claim [A5.1].  (3) I did not verify the truth on the Particulars of Claim.  Then, I filed an application under the CPR 22.4 for amending the Particulars of Claim by adding verification of the truth [A11].  

241. At the hearing of 18 September 2006, the defendants raised a good point that a breach of contract can only be claimed against the landlord but not his agent under the Agency Law against a statement in paragraph 1 of the Particulars of Claim: “The Golden Eagle and its client Mrs. Oribi, Claimant’s landlord, … have been in breach of the Tenancy Agreement” [A5.1].  DDJ Iller at that hearing dismissed the defendants’ application but saved that point to strike out paragraph 1 of the Particulars of Claim [A23.1], and at meantime allowed the Particulars of Claim without verification of truth [A23.2].

242. After that hearing, I filed another application for further amendment of the claim dated 25 September 2006 [A15-22], which made correction to avoid the claim for breach against the first defendant.  The further amended claim also identified that the alleged unlawful harassment/eviction was also tort of the first defendant’s wrong doing and so the first defendant, but not the second defendant, was liable for damages due to such wrong doing also under Agency Law regarding tort (Bowstead and Reynolds on Agency 2006, Article 113, pp577).  The court has power to give permission to make such amendment of the Statement of Claim upon an application from a party under CPR 17.4.  I in the application suggested that the trial Judge (DDJ Iller) deal with it, and DJ Price also directed the same in accordance with the listing section of the court [D52].  Unfortunately, my application for further amending the claim has not been forwarded to the trial Judge over the passed year [D51] due to the error in the court services [D52]. 

243. Along with the order to dismiss the defendant’s application from the hearing of 18 September 2006 promulgated on 11 October 2006, the Judge also re-allocated the case to the Fast Track under CPR 26.7 [A23.3], ordered the trial [A23.4], and further gave directions for it [A23.5-9].  Specifically, the Judge listed the issues to be concerned at the trial in his Schedule of Issues [A24].  Issue 4a in the Schedule relates the breach by the second defendant resulted from the first defendant’s wrong doing that was repudiatory, gave me the entitlement to treat the Tenancy Agreement discharged, and so it is the central issue of the claim and is allowed by the trial Judge [A24.4].

244. In the order from the hearing of 18 September 2007, the Judge also gave the defendants permission to amend their Defense and file counterclaim by 16 October 2006 [A23.6].  The second defendant made their amended Defense and the Counterclaim on 17 October 2007 [A25-33] but it was late.  After receiving the counterclaim, I went to the court for an inquiry on the late counterclaim.  The court service frankly interpreted the order of DDJ Iller regarding the matter [A23.6] that the counterclaim was invalid under that order and so it was my option whether to make a defense to such counterclaim.  I, after receiving a legal advice from a barrister, filed the Defense to the Counterclaim [A34].  Although the defense to the counterclaimant was late, it was caused by the late counterclaim clearly.

245. At the trial on 22 January 2007, the defendants asked the Judge to strike out my defense to the counterclaim on the basis that it was filed late but they failed to provide to the Judge the other part of the story that the late counterclaim caused the late the defense.  I made clarification of it immediately.  At last trial of 11 September 2007 the defendants even went to underhanded at least regarding this matter: they raised the issue again in their Skeleton but did not served it on me and did not mention it before me at the trial at all.
246. At the trial of 22 January 2007, the defendants brought in two witnesses, Mr. Alex Begun (who, as a collaborator of the first defendant, showed the property to me on 9 November 2002) and Mr. Dixon (the Manager of the porter team at the property building), though their Witness Statements were filed three weeks late [B48-49, B50-51].  DDJ Iller gave permission for their giving evidence at that trial.  But neither of the defendants’ witnesses provided any important evidence for the defendants’ defense as well as the counterclaim.  Instead, the evidence provided by Mr. Begun that has been transcribed [B19-28] was much favor to the claim in relation to that central issue of the case (Issue 4a in the Schedule of Issue) [A24.4a].  

247. At that trial of 22 January 2007, the Judge adjourned the claim and ordered me to make payment to the court on the basis of my PO Box address, otherwise the claim would be dismissed, Judgment with costs would be awarded to the defendants [A35].  I made leave for appeal from this order on 26 January 2007.  HHJ Collins allowed the appeal and ordered to resume the claim on 25 May 2007 [A36], and HHJ Bailey awarded the appeal costs to me against the defendants by an order on 10 August 2007 [A37].  But so far the defendants have failed to comply with this order to make payment, and apparently it is without any proper reason [C21]. 

248. At the trial on 11 September 2007, Mr. Siha of the first defendant and I also gave evidence.  At the end of the trial DDJ Iller dismissed the claim and gave Judgment for the second defendant on the counterclaim but it appeared that the Judge made two decisions with errors of law.  Therefore, I made another appeal [1-10] from the order promulgated on 27 September 2007 [11.1-2] with two following grounds:-

(1)
Independent of the claim, Judgment for the second defendant on the counterclaim for £2,058.33 itself is disproportionate; and 

(2) In dismissing the claim the Judge erred in exercise of his discretion under CPR 32.1 regarding evidence.

Allegations of First Defendant’s Unlawful Harassment or Eviction under s27 of Housing Act 1988

249. The claim of this case is for the deposit and damages and has two parts, and each part targeted the different defendant.  The first part is the claim against the first defendant due to unlawful harassment/eviction under s 27 of the Housing Act or also identified as the first defendant’s wrong doing under common law of tort in accordance with the agency law regarding tort: “Where loss, damage or injury is caused to any third party by any wrongful act or omission of an agent while acting on behalf of his principle, the agent is personally liable” (Bowstead and Reynolds on Agency 2006, Article 113, pp577).
First defendant dumped a lot of low-quality furniture into flat after my viewing it

250. The most essential allegation against the first defendant was the dumping of the furniture into the property after I viewed the property but before I entered into the tenancy as stated in paragraph 4 of the Particulars of Claim [A5.4], and it was also in relation to the central issue of the claim.  

251. After I viewed the property on 9 November 2002, the first defendant dumped a lot of low-quality furniture into the property, which was the first allegation set out in the claim (A5.4) and part of Issue 2 in the Schedule of Issues [A24.2].  The low quality of the dumped furniture was in comparison with the high-quality one in the original flat.  Of the dumped furniture, a few pieces were even shabby, and the photographs showed some of them [D6-8]. 

252. Evidence to the original condition of that property was the following.

1. 
Mr. Siha in his Witness Statement described what furniture in the original flat, i.e. the normal condition of the flat: “Golden Eagle does not, in any event, deal with any unfurnished rental properties.  The standard of the furnishing was a high one and was commensurate with its central London location.  It contained one large king-size bed in the master bedroom and two single beds in the second bedroom; the living room contained a leather sofa, dinning table with four chairs and a large coffee table and rug” [B9.5].

2. 
Such condition of the furniture in the original or normal flat as Mr. Begun showed to me on 9 November 2002 was further confirmed by Mr. Begun during the cross-examination by me at the trial of 22 January 2007 [B20.18-B22.12]. 

3. 
I also explained the original condition of the flat further during the defendants’ cross-examination of my evidence at the trial of 11 September 2007.  Besides those in the flat as described by Mr. Siha in his Witness Statement, the ketch contained a bench with empty surface, a Washing machine/spin dryer, a set of burners with oven, and a refrigerator.  All closets in each of the bedrooms and in a common closet in the hallway of the flat as well as all cabinets in the ketch above and below the ketch bench were empty.  Such evidence provided by me at the trial was not challenged by the defendants.

253. Evidence to the pumped furniture and items in that flat during my tenancy is the following.

(1) The defendants during the cross-examination at the trial of 11 September 2007 asked me what additional (dumped) furniture was in that flat as he saw after his signing the Tenancy Agreement.  My answer to this question was:- 

(a) a large table, two chairs, one or two small table had been dumped in each of two bedrooms, and the closet in each bedroom was full of bedding and clothes; 

(b) several small tables, two broken lamps, a broken TV set and some other items had been dumped in the living room; 

(c) in the ketch, there were different cock wares full of the surface of the ketch bench, different kinds of pots and pans full of the cabinets under the bench, many different sizes of dishes, cups and mugs in the upper wall cabinet, and plastic boxes and others on the floor; and 

(d) the common closet in the hallway was also full including the burned iron broad, the broken cleaner…  


The defendants did not make any challenge on such evidence provided by me at the trial. 

(2) I took several photographs of the dumped furniture with shabby condition in the flat during my tenancy in late 2002.  They were served on the first defendant by my solicitor with a letter to the first defendant on 18 December 2002.  Some of them were shown in this trial bundle as evidence [D6-8].  The defendants have never given any comments on those photographs. 

(3) Mr. Siha stated in his letter dated 6 December 2002: “before he moved into that flat, he requested us to remove out some furniture from that flat and this was for two coffee tables and a dinning table which we reasonable agreed to” [C4.2].  In comparison with the furniture in the original flat, at least one of “two coffee tables” was dumped after the claimant viewing the property.  Mr. Siha confirmed this in his Witness Statement dated 6 February 2006 though the time of the event was stated incorrectly: “After the Claimant had moved into the Rental Property, he requested that Golden Eagle remove various items of furniture from the Rental Property, namely two coffee tables and a dinning table and this Golden Eagle agreed to do.” [B10.6]. 

(4) Mr. Siha further stated in his letter of 6 December 2002: “After he moved into the flat, he decided again to shift out furniture and requested to remove out the leather sofa and some other items” [C4].  Besides one coffee table, one dinning table set and the leather sofa, the only other items of furniture in the original flat were three beds and a rug, which I had never asked the first defendant to remove and the defendants have never claimed that I asked them for removal.  Clearly, “some other items” were dumped after my viewing the property.  Mr. Siha also confirmed this in his Witness Statement: “Thereafter the Claimant decided again to remove further items of furniture which the rental Property contained” [B10.6].  The “further items of furniture” besides the leather sofa must be dumped clearly. 

254. The following contrast situations during that tenancy could also suggest logically that those additional items of furniture were dumped into the property after my viewing it on 9 December 2002. 

(1) When viewing the property at noon of 9 December 2002, I quickly became satisfied its condition and expressed my intention to rent the whole flat rather than one room as advertised and as Mr. Begun solicited to me in accordance with my Witness Statement [B13.2-4].  Mr. Begun also confirmed such situation during the cross-examination by me at the trail hearing on 22 January 2007 [B25-26]. 

(2) In contrast, during my tenancy, I made at least 3 complaints regarding the condition of the flat: 

(i)
directly to Mr. Siha in the meeting with him in his office on 11 November 2002 [B14.4-5] after Mr. Missbah brought him back to the flat at the second time following my signing the Tenancy Agreement and paying the deposit on the same day, 

(ii)
by telephone to the office of the first defendant on 25 November 2002, and 

(iii)
to the defendants through my solicitor in the letter dated 3 December 2002 [C1.1]. 

I vacated the flat on 12 December 2002 after the first defendant refused those complaints and the settlement proposals of me by the letter of 6 December 2002 [C4].  Clearly, I was dissatisfied with the changed condition of the property during my tenancy.

255. The defendants in the amended Defense denied this allegation: “It is denied that any furniture, unwanted, shabby or otherwise, was discarded or left in the property between 9 November 2002 and 11 November 2002 or at all” [A27.9.1].  But the defendants failed to address the evidence of the photographs [D6-8] specifically (that was served on the defendants as early as 18 December 2007 [C7-9]), the evidence provided in my Witness Statements [B14.5-7], and all other evidence of documents provided by the trial bundle.  It was also contrary to several confessions from the first defendant in its correspondences in 2002/2003 and its Witness Statements as argued above.  Besides, the defendants failed to challenge my oral evidence at the trial regarding what furniture and the items I saw in the property before I entered into the Agreement and after it at all. 

256. On the other hand, the defendants in their amended Defense admitted that there was an agreement between the first defendant and me before I moved into that property and there were additional furniture in it after I entered the Agreement [A27.9.3] though they failed to explain the extent of the agreement correctly.  Such admission was the same one that the first defendant made in his letter of 6 December 2002 [C4.2].  The defendants also admitted in their amended Defense that there was no inventory agreed between the parties [A30.15.1], which was the result of the first defendant’s dumping.  

257. In addition, Mr. Missbah of the first defendant is the best witness of the defendants in relation to such alleged dumping but they did not call him to provide evidence.  Instead, the defendants in the amended Defense [A27.9.3] take the view of Mr. Siha’s regarding the furniture in the property after I entered the Agreement and during the tenancy, i.e. the property was “let as seen,” in Mr. Siha’s letter of 6 December 2002 [C4.3] and in his Witness Statement [B10.6].  However, Mr. Siha admitted at the trial that he had never been in the property during and around my tenancy there in 2002.  According to above evidence for the dumping, that “let as seen” was the condition of the property seen after I had entered the Tenancy Agreement on 11 November 2002 and during my entire tenancy at that property but not that seen during my viewing it on 9 November 2002 that induced me to enter the Agreement. 

258. The consequence of the first defendant’s dumping of a lot of low-quality furniture into the property included the following.  

(a) The first defendant’s dumping made the presentation of the property to me by Mr. Begun became misrepresentation, which induced me to enter the Tenancy Agreement. 

(b) The inventory had never been agreed between two parties.  Clause I of the Tenancy Agreement stated: “This agreement is for the letting of a dwelling which is either unfurnished or has been furnished in accordance with the inventory signed between the parties” [B2.1].  The first defendant admitted in his Witness Statement: “The Rental Property was advertised and subsequently shown to the Claimant as being furnished” [B9.5].  Under the furnished the condition, my Tenancy Agreement required an Inventory Agreement.  The defendants admitted in the amended Defense: “It is admitted that no inventory was provided by the Defendants to the Claimant” [A30.15] though there was no explanation given why such situation could and should occur.  In fact, such situation was resulted from the first defendant’s dumping and caused the second defendant in breach of contract regarding clause 1 of the Tenancy Agreement.  No inventory agreement also entitled the claimant to treat the property as unfurnished under clause 1 of the Tenancy Agreement, which would further intensify the repudiatory breach due to the dumping.  Thus, my loss due to no inventory was the loss due to the repudiatory breach that was the entire deposit.

During the tenancy, I lived in the large bedroom.  In order to free some space in the small bedroom for another potential tenant, I moved and squeezed nearly all bedding and clothes from the closet of the small bedroom into the closet in my bedroom and the common closet, and also moved a chair and a small table from the small bedroom into my bedroom.  As the result, there was nearly no free space in my bedroom and in the common closet.  I received notice of arrival of my shipped belongings in late November [D14] but I could not take them back because there was no free proper space to keep them in the property. 

I had never been able to find flat-mates for that property during my tenancy there under that condition [C15.8] though I had put 3 sequential adverts on Loot [D15-17], which caused my being unaffordable in living in that property by myself.

Allegations of three criminal events

259. The allegations as stated in paragraphs 5, 7 and 8 [A5.5, A6.7, A6.8] were criminal events and also in relation to the central issue of the claim.
--- First defendant allowed third party to gain entry of property and damage washing machine

260. The second allegation that I made in the claim was: “The Golden Eagle allowed staff from Claimant’s work place to gain their entry into the flat and to damage the washing machine on 19 November 2002 while the Claimant was out at his work” [A5.5], which also belongs to Issue 2 in the Schedule of Issue [A24.2].  The related events were detailed in paragraphs 10-14 of my Witness Statement [B15.10-B16.14].

261. I made complaint on this matter to the first defendant orally by phone on 25 November 2002, and then through Mr. Elton in writing as a letter of 3 December 2002 [C1.2]. 

262. There was a photograph taken immediately after the incidence [D9].  It was served on the first defendant by my solicitor with a letter dated 18 December 2002 [C7] but the first defendant has never give any comment on it. 

263. I am probably the best witness to this alleged event so far:-

(a) Missbah’s visit after the incidence and his alerting gesture before me as described in paragraph 11 of my Witness Statement [B15]; 

(b) Alex’ hint regarding the cause of the incidence (of course, that was not straight forward mentioning the damage of the washing machine but it seemed that both understood the topic of the only incidence at that time after I moved into the flat) as described in paragraph 11 of my Witness Statement [B15];

(c) Professor Waksman’s threatening me with dismissal toward my effort to resolve the flat problems under the legal help as described in paragraph 20(2) of my Witness Statement used at Full Hearing at the Employment Tribunals on 2 October 2003 [B16], which has not been denied by the college;

(d) Expression by Laurent from Professor Waksman’s lab to pay for the deposit in front of me in the lab in later January 2003 as described by me in paragraph 12 of my Witness Statement [B15]; 

(e) The questions from the Birkbeck Personnel Manager (Ms. Groark) in her email to Professor Waksman dated 8 October 2003 [D32] and the supposed answer from Professor Waksman that Ms. Groark has never allowed me to inspect; and 

(f) I raised the issue during the proceedings at the Employment Tribunals [D21] and at the Employment Appeal Tribunal [D34] of my employment case, which have not been challenged by the college, either.

Therefore, it has been pretty clear that a third party, no matter it was Laurent of Professor Waksman’s lab or someone else, gained the entry into the property on 19 November 2002 and damaged the washing machine.  

264. The defendants in their amended Defense denied that the first defendant allowed anyone to make the alleged event [A27.10.1] and damaged the washing machine by itself [A28.10.2].  But they did not deny the fact that the washing machine was damaged indeed, which would be that the defendants accepted that fact actually. 

265. It was impossible for them to enter that property through the windows.  The reason has been described in Mr. Dixon’s Witness Statement: “I would also like to point out that Flat 6 is on the second floor of the building.  There is an extremely high drop to the basement below.  Any attempt to try and enter the building via a window would be suicidal” [B51.6].  It was impossible especially because that alleged event occurred at daytime and the windows of the property faced another near residential building.  Thus, the relevant question here would be how Laurent entered into that property through its door because I had never shown my keys to the property to Laurent or any other and even had never told to others where I was living.

266. When I paid the rent, the first defendant had only one set of the keys to the flat and told me that they would make more copies.  I was told to get the spare keys to the flat from the porter of the building for use immediately.  I did.  Several days later, I received another set of the keys from the first defendant.  Thus, as my understanding, besides two sets of the keys to the flat in my hands, no one else except for the first defendant had the keys to the flat.  Even if the porter had the keys to the flat in a period of time, the first defendant could still use them but not anyone else.  On 19 November 2002, the first defendant but not the porter had the keys to the flat according to the porter’s logs. 

267. The defendants denied the allegation in the amended Defense [A27.10]: “It is denied that the First Defendant allowed staff from the Claimant’s workplace to gain entry into the property either as alleged or at all” and “it is denied that the First Defendant caused any damage to the washing machine”.  But the defendants did not give any reason of the denial and did not give specific explanation on above evidence that was in the trial bundle. 

268. In conclusion, on the basis of above evidence, logically and probably, the first defendant who was the only party (other than me) with the keys to the property allowed Laurent and/or others to gain the entry into the property and made the damage on the door of the washing machine on 19 November 2002 when I was at work. 

--- First defendant was responsible for cutting off heat within property in cold day

269. I alleged in paragraph 7 of the Particulars of the Claim: “The Golden Eagle was responsible for someone’s gaining entry into the flat on 7 December 2002 and cutting off the heat from inside of the flat by turning off the valves fit on the radiators while the Claimant was at his work” [A6.7].  The related events were detailed in paragraphs 18-20 of my Witness Statement [B16.18-B17.20]. 

270. The first defendant did not deny his responsibility of the allegation in the amended Defense but denied its direct involvement in the alleged event by two following statements: “It is denied that the first Defendant allowed any individual to gain entry into the property either alleged or at all” [A29.12.1] and “It is denied that the first Defendant caused or allowed the heating at the property to be cut off or tempered with in any way” [A29.12.2].  But the first defendant gave a wrong explanation in relation to their denials in the amended Defense: “There is no record of any complaint being made by the Claimant in relation to the heating” [A29.12.3].  In fact, there were two complaints made by me about this alleged event:-

(1)
I reported the alleged event directly to the porter on duty (Julia) in the morning of 8 December 2002 after I was waken up from the cold environment in the property.  Julia went to the property with me and experienced its cold environment before he recorded it in the porter’s logbook at 08:35 on 8 December 2002: “Mr. Lyman reports no heating flat 6 yesterday” [D11]; and 

(2)
Another complaint on the alleged event was made by my solicitor to the first defendant in a letter dated 9 December 2002, which was faxed to the first defendant on that day [C3] before Mr. Siha made his response to this complaint and another earlier complaint on other alleged events in a letter dated 3 December 2002 [C1-2].  Mr. Siha made a response to the complaints from my solicitor in a letter dated 6 December 2002 [C4-5] but that letter was faxed to my solicitor actually at 11:40 on 10 December 2002 in accordance with the fax confirmation report on the top of the letter [C4].  This fax confirmation report was the evidence that Mr. Siha had received the complaint on the cutting off heat from my solicitor before I made that response.  However, Mr. Siha failed to even mention the complaint regarding the cutting off heat at all in his response.  Further, Mr. Siha made a false statement regarding the matter in his later Witness Statement: “the radiators in the Rental Property do not have valves, they cannot be adjusted or turned on or off manually” [B9.5], which has been refuted by Mr. Dixon in his Witness Statement [B51.7], Mrs. Jo Redway at the County Estates Management who manages the entire Avenfield House [B12] and the defendants in the amended Defense [A27.12.3].  

At the beginning of the proceedings of this case, I did not have a copy of my solicitor’s letter dated 9 December 2002 [C3].  It was the defendants who provided it in their bundle to the hearing on 20 February 2006.  Thus, the defendants should know my formal complaint through my solicitor regarding the heating problem at the property undoubtedly, and so that defendants’ false statement alleging my failure to make any complaint on the matter in their amended Defense must be made intentionally.

271. The defendants correctly noted in their amended defense that there was no report of those alleged events to the Police [A29.13].  The claimant did find the solicitor specialized in the landlord and tenant law for legal help on the problems he faced during his tenancy, and tried to resolve the problems with the first defendant through my solicitor but it was the first defendant who refused to do so. 

272. The defendants further explained in their amended Defense: “Avenfield House has a communal central heating and hot water system which serves all the independent flats in the block, including the property, only two of five radiators in which have valves” [A29.12.3].  One clarification needs made here in accordance with the diagram photo [D13]: nearly every radiators in the flat should have valves but only two of them have the handles that can be used to turn the valve on and off, and, if there are special tools, all the valves could be turned on or off even without handles.  The defendants in this statement actually admitted the probability of the alleged event, i.e. the radiators in the property can be turned on and off, and so the alleged cutting off the heating within the property could occur probably. 

273. It was unlikely that the heating problem of that property was caused by the problem of the central heating system.  If that were the case, the heating in other flats of the building would also have been affected, and the porter should have logged any report on the heating problem because it was unusual event.  In fact, there was no such report at all other than the claimant’s one on that day and on the surrounding days [D10-12].  In addition, Julia went to the property in the morning of 8 December 2002 after I reported the heating problem of that property, Julia told to me that the radiators in the property could be turned on and off by the handle of the valves fitting to the radiators.  I tried to turn on the radiators in the property immediately and the heat came into the radiators in only a couple of minutes, as described in my Witness Statement [B16.18]. 

274. In conclusion, the Defendants in their amended Defense admitted the alleged event actually but denied their responsibility on the event.  No matter who was directly involved in making the heating problem, the first defendant’s failure to address the relevant complaint from my solicitor subsequently and the defendants’ attempts to cover up the problem through the false statements in the Witness Statement and even in the amended Defense would suggest, at least, that the first defendant failed to fulfill its responsibility as the property management agent to deal with the complained problem and itself was responsible for the matter.

--- First defendant stole my personal keys from property during tenancy

275. I also made allegation in paragraph 8 of his Particulars of the Claim: “Last incidence that the Claimant observed at the flat on 9 December 2002 during his tenancy was loss of his keys for his computer, file cabinet, several suitcases, the garment bag and other locks.  The staff of the Golden Eagle stole the keys from the flat…” [A6.8].  The event was detailed in my Witness Statement [B17.21-B18.24]. 

276. The defendants denied the allegation in the amended Defense: “The First Defendant denied that at any time, either as alleged or at all, any representative thereof stole the keys referred to therein or any such keys from the property or in any way obtained, dealt with, or had cause to use or pass any such keys to any other individual” [A29.14.1]. 

277. The defendants made further explanations on such denial in the amended Defense:-

(1) 
“The first Defendant has no knowledge of the existence of the said keys” [A29.14.2].  The information of my belongings with the locks relating to the lost keys as mentioned in the Particulars of the Claim is provided by the records of my belongings shipped by sea from USA to London [D3] and also described in my Witness Statement [B17.21]. 

(2) 
“The first Defendant has no knowledge of any ‘further unexpected and severe damage against the Claimant’” in paragraph 14.3 of the amended Defense [A30.14.3].  Such further damage from the lost keys was described briefly in the Particulars of Claim [A7.18], my Witness Statement [B18.24] and my Affidavit and the attached evidence on the matter [B32-47]. 

(3) 
“A copy of a Metropolitan Police Service document entitled ‘Property Lost in Streets, Ref: 99/2295094’, provided to the Defendants by the Claimant by way of disclosure, indicates that “a chain of keys (for computer, file cabinet, suitcase…) were lost by the Claimant himself on or around 13 November 2005 in the Finchley Road area” [A30.14.4].  This lost chain of keys from the Finchley Road area in November 2005, as identical as the other chain of the keys lost in that property in December 2002 during my tenancy, were to the same locks on my personal belongings that he brought from USA to London in November 2002 as mentioned in the Particulars of the Claim.  The chain of the keys lost from the Finchley Road area in November 2005 was the chain I normally used but the chain of the keys lost from that property during my tenancy was the chain of the spare keys.  No matter who might get the chain of my keys lost in November 2005, it could no longer cause further loss by using them because, after I became homeless from October 2005, I throw my file cabinet away and moved other of my personal belongings to a self-storage space and because, after I lost the chain of the keys in November 2005, I destroyed those locks on his suitcases and the garment bag and used other ways to secure them.  The consequential losses that I incurred from the chain of the keys lost from that property during my tenancy occurred between the January 2003 and the October 2005. 

278. The first defendant has never denied the alleged event either in the correspondences during 2002/2003 or in Mr. Siha’s Witness Statement.  In fact, Mr. Siha clearly confessed in his letter to my solicitor dated 6 December but faxed on 10 December 2002: “if Mr. Yuan has lost anything from his flat and wants to accuse one of my staff, he may report this to police” [C5].  As described by myself in the Witness Statement [B17.21-22], the lost chain of the spare keys were my only personal belongings that had been lost in that flat, and that confession of the first defendant was the evidence that staff of the first defendant went to the flat while I was out at the school and took that chain of my personal spare keys. 

279. It was clear that the purpose of stealing my keys was not to use at that property but at my later residences because of two following reasons.  (1) My solicitor has declared in his letter to the first defendant on 3 December 2002: “My client will now intend to vacate the premises within the next ten days or thereabout” [C2.2].  When the staff of the first defendant stole those keys on 9 December 2002, it was only a couple of days left for the claimant’s tenancy at that property.  (2) The claimant’s personal belongings with the locks of those stolen keys had not moved into that property by that time and had never moved into it any time due to the condition of that property, full of the dumped furniture and items.  What happened at my later residences in relation to those stolen keys, such as my computer and personal belongings were searched for many times, £1000 cash was stolen from the locked file cabinet in the September 2003, an investment note (worth £3000) was stolen from one of his locked suitcases in the October 2005 and his scientific sample collection was destroyed also in that October [B32], confirmed that purpose.

280. In conclusion, although the lawyers of the defendants made statement in the amended Defense to deny the allegation but without giving any good reason in support of the denial, the first defendant admitted the allegation as early as during my tenancy at the property immediately after the alleged event. 

Other allegations

281. The allegation stated in paragraph 6 of the Particulars of Claim [A5.6] caused the second defendant’s breach of the implied term (the landlord and its agents have “rights of entry” but it must have a “24 hours notice”) according to the allegation but it was not really relevant to clause 42 of the Tenancy Agreement (the covenant for quiet enjoyment) as mistakenly recognized in the Judgment [13.3] and it was not any part of the central issue of the claim (as incorrectly implied by the Judgment [13.3]), either.  
282. No inventory was a breach as correctly recognized by the Judgment [13.3] but it was the result of the first defendant’s dumping so not only in relation to clauses 1 and 42 of the Tenancy Agreement but also relevant to the central issue of the claim.  Thus, the loss due to such breach was in relation to the unreturned deposit, which failed to be recognized by the Judgment [18.20].
First Defendant’s Unlawful Harassment or Eviction Caused Second Defendant’s Repudiatory Breach – Central Issue of Claim

283. The second part of the claim was against the second defendant due to her liability to the breaches of the Tenancy Agreement that were the results of the first defendant’s wrongful actions of tort also in accordance with the agency law: “the contract is the contract of the principle and not that of the agent” and “at common law the only person who may sue is the principle and the only person who can be sued is the principle” (Bowstead and Reynolds on Agency 2006, Article 99, pp459).  At meantime, the events in relation to the first defendant’s wrongful actions of tort were unforeseen and caused frustration of the Tenancy Agreement on an implied purpose, too, and so I am also entitled to recover the loss (what I had already paid regarding the tenancy, i.e. the deposit and the one-month rent paid) due to such frustration under s1(2) of the Law Reform (Frustrated Contracts) Act 1943.

284. The current claim form covers both parts of the claim [A3] but the further amended claim better summarizes the claim in legal term in paragraphs 1 and 3 of its Particulars of Claim [A19].  The formal application for such amendment made by me on 25 September 2006 should have given the court an opportunity to grant permission to me for the amendment under CPR 17.4 but it has not been done over a year unfortunately due to the problem in court services.

285. However, in the current claim, it was stated clearly that the claimed breaches were in relation to return of the entire deposit [A3] though several other breaches were also described in the claim but mistakenly identified as the only claimed breaches by the trial Judge in his Judgment [16.12].  The claimed breaches in relation to return of the entire deposit are several repudiatory breaches, which had the Tenancy Agreement discharged and so had me entitled to claim for the entire deposit as well as damages due to the breaches.  Therefore, the discharge of the Tenancy Agreement by repudiation as well as by the frustration is the central issue of my claim, which had been provided in the Schedule of the Issues (issue 4(a)) for the trial of this case by the trial Judge: “is the claimant entitled to treat the agreement as discharged by repudiation” and frustration [A24.4].

Second defendant was in breach of an implied condition of Tenancy Agreement

--- Implied condition (or purpose) of Tenancy Agreement

286. There was an implied purpose in relation to the Tenancy Agreement signed by the second defendant and me.  It was that my taking that whole flat rather than one room in the property was for a shared tenancy and so I must find flat-mates by myself in order to be affordable to hold it.  In relation to this implied purpose, there was an implied condition of the Tenancy Agreement.  It was the condition of the defendants’ transferring their obligation to find two other flat-mates to myself that was to provide the condition of the property (including conversion of the living room into a bedroom) to enable me to find the flat-mates. 

287. The main evidence for such implied purpose and condition was provided in my Witness Statement: during showing the property to me by Mr. Alex Begun on 9 November 2000, “I expressed to Alex: ‘I prefer the larger bedroom with £175 pw.  It is a better affordable price for me.’  Alex further told me: ‘if you would like to look for flat-mates by yourself, it is even cheaper for you to rent the whole flat’ (the rent for the whole flat was £475 pw or £2058 per month including all bills).  I was amazed about the condition and the location of the flat and expressed to Alex my intention to rent the whole flat and looked for two other flat-mates by myself” [B13.4]. 

288. Mr. Begun further confirmed such situation during my cross-examination at the trial of 22 January 2007 [B25.11-B26.21], which has been transcribed out and provided by the appeal bundle.  The defendants have never challenged nor given any relevant comments on this evidence at all before Mr. Begun at the trial of 22 January 2007 [B26.23-B27.14] or during the cross-examination of me at last trial of 11 September 2007 or at any other occasion.  Such oral evidence of Mr. Begun from the trial with his served Witness Statement that had been allowed by the trial Judge should stand under CPR 32.5(2).  

289. Other supporting evidence for that implied purpose and condition includes the following. 

(1) 
I came London by myself [D4] and looked for an affordable accommodation in central London for myself, as stated in my Witness Statement: “Because this would be my last postdoctoral training before looking for an academic position and I wanted to finish it as quickly as possible, I planed to share with other professionals in a flat or a house in Central London close to the laboratory” [B13.1].  Such facts were also supported by my air ticket from Boston to London on 6/7 November 2002 [D4]. 

(2) 
The advert put on Loot by Mr. Begun [B9.3] to rent an individual room of that property, “spacious, double room in 3 bed flat …, £195 pw inc” [D5]. 

(3) 
My pay slip from Birkbeck College showed that he was not affordable to pay a monthly rent of £2058.33 by himself for his living [D19]. 

(4) 
The claimant entered that tenancy with the whole flat rather than an individual room in it [B1].

(5) 
The first defendant understood such implied purpose and condition of the Agreement:- 

I. Mr. Faisal Missbah (staff of the first defendant), after knowing a lot of low-quality furniture dumped into that flat, “was also surprised about such condition in the flat.  He did not argue with me about signing the Inventory Agreement, rather he brought me back to the office and arranged a meeting with Mr. Siha (the Director of the Golden Eagle) in order to resolve the problems immediately” [B14.4], i.e. to restore the original condition of the flat and fulfill the promise made by Mr. Begun to convert the living room to a bedroom.  Mr. Siha promised in the meeting to resolve two problems and asked Mr. Missbah to order a wardrobe and a chest of drawers for the living room [B14.5]; 

II. Mr. Siha explained in his Witness Statement dated 6 February 2006: “the Claimant requested that Golden Eagle convert the lounge into a bedroom, presumably to accommodate a further but unspecified tenant, and to buy a wardrobe and a chest of drawers.  This request was accommodated” [B10.6]; 

III. Mr. Siha also admitted in his letter dated 6 December 2002: “Once again Mr. Yuan requested us to convert the lounge into a bedroom and buy him a wardrobe and a chest of drawers and after several calls, we ordered him a chest of drawers and a wardrobe” [C5].  

The effort of the first defendant to convert the living room into a bedroom was part of the landlord’s obligation in relation to that implied condition of the Tenancy Agreement.

--- First defendant’s dumping caused second defendant’s breach of that implied condition
290. Breach of an implied condition of the Tenancy Agreement due to the first defendant’s dumping a lot of low-quality furniture including shabby one into the property after the claimant’s viewing it on 9 November 2002.  That implied condition was that the defendants had transferred their obligation to find two other flat-mates to the claimant in exchange to offer a cheaper rent to him and in a condition to provide him with the condition of the property enable him to find the flat-mates.  That implied condition was so fundamental specific to that claimant’s tenancy, and so the breach of it must have amounted to repudiation.  Cantor Fitzgerald International v Callaghan [1999] ICR 639 is considered.
291. No inventory agreement made the second defendant in breach of clause 1 of the Tenancy Agreement [B2] under their claim that the rental property was furnished [B9.5].  At meantime, no inventory agreement would entitle the claimant to treat the rental property unfurnished in accordance with clause 1 of the Agreement.  Under such situation, it would be easier to prove this repudiatory breach in light of the defendants’ admission that the rental property was furnished.
Second defendant was in breach of imposed term that prohibits any criminal action against tenant at property

292. Breach of another imposed term that prohibits any criminal action against the tenant at the property.  The allegations as described in paragraphs 5, 7 and 8 of the amended claim were such criminal actions that were allowed and assisted, or was conducted, by the first defendant.  Such breach regards so fundamental condition of safety and security for the tenancy and so it must be repudiatory breach.

Second defendant was in breach of implied term of mutual trust and confidence
293. The breach of mutual trust and confidence went to the root of a contract and so was repudiatory breach.  Morrow v Safeway Store Plc [2002] IRLR 9 applies.

--- First defendant’s cheating to me about gentleman agreement caused such breach

294. After the first defendant’s dumping between 9 and 11 November 2002 made the presentation of the property to me by Mr. Begun to become misrepresentation that induced me to enter the Tenancy Agreement, I was entitled to terminate it under s2(2) of the Misrepresentation Act 1967: “Where a person has entered into a contract after a misrepresentation has been made to him otherwise than fraudulently, and he would be entitled, by reason of the misrepresentation, to rescind the contract.”  

295. After I found the dumped furniture and other items full of the property following our signing the Tenancy Agreement on 11 November 2002, I refused to sign the Inventory Agreement and asked Mr. Siha in his office to fulfill that implied condition of the tenancy.  As such, a gentleman agreement reached between the first defendant and me in the meeting of 11 November 2002, as described in my Witness Statement: “During the meeting, I briefly explained to Mr. Siha about the problems: (1) the damping of the furniture and other items in the flat after I viewed the flat on 9 November; and (2) the promise by Alex to remove the sofa from and move a bed and a Wardrobe into the living room had not been done.  Mr. Siha asked me about my plan in London and my financial support.  He seemed satisfied with my answer and we reached a gentleman agreement immediately.  Mr. Siha suggested to me that I should move into the flat without any delay and promised that he would arrange vehicles to move out the furniture and items that I did not need in the incoming Saturday (16 November 2002).  He also asked Mr. Missbah to order a Wardrobe and a chest of drawers for use in the living room as Alex had promised, and also suggested that one of two single beds in the larger bedroom of that flat could be moved into the living room.  As such, I agreed to move into the flat in another day.  With such gentleman agreement, I paid the first month rent to the Golden Eagle on the next day (12 November 2002), and the Golden Eagle allowed me to move into the flat in the following day (13 November 2002) without agreeing the Inventory” [B14.5b]. 

296. Ms. Siha admitted the existence of such agreement in his letter of 6 December 2003 during the tenancy: “before he moved into the flat, he requested us to remove out some furniture from the flat … which we reasonable agreed to” [C4.2].  However, he claimed that the agreement only included to remove “two coffee table and a dining table” with four accompanying chairs in the living room, which were the only furniture removed by the first defendant on the Saturday of 16 November 2002.  But he did not admit that the gentleman agreement included to remove that large sofa from the living room (that was the most important to convert the living room into a bedroom) and all the other dumped furniture and items in that property. 

297. Now that that dining table set was the best quality furniture in the original flat and I was an intelligent professional, it is unreasonable to believe that I only allowed in the gentleman agreement to remove the best quality furniture but not that large sofa and all the other dumped low-quality furniture and items, especially those in shabby condition as shown by the photographs [D6-8], in order to exchange for my moving into the flat without delay.  It is plain that the first defendant told the lie in the letter regarding the full content of the gentleman agreement.  Such tactic of the first defendant suggested that Mr. Siha’s agreeing to fulfill that implied condition of the tenancy on 11 November 2002 was to cheat me to move into that flat without delay in order to affirm the Tenancy Agreement. 

298. Mr. Siha further stated in the same letter: “After he moved into the flat, he decided again to shift out furniture and requested to remove out leather sofa and some other items.  We were very disappointed …  We refused to do so” [C4.3].  Such admission of Mr. Siha showed how the first defendant broke that gentleman agreement after I had moved into that property. 

--- First defendant’s deliberately cheating me on 6-month term of Agreement caused such breach

299. The defendants admitted in their amended Defense: “it was therefore an express term of the agreement that the tenancy was for a fixed term of six-months commencing on 13 November 2002” [A26.6].  But the first defendant, in preparing for the Tenancy Agreement on behalf of the second defendant on 11 November 2002, deliberately did not insert such term into it [B1].  It was unbelievable for a professional property-management agent to fail to do so.  

300. In fact, it was not because the first defendant forgot to do so.  Several staff of the first defendant, before the signing of the Agreement, was trying to let me to agree orally to move out in six months when the rent might go up in the summer.  Such oral agreement differed significantly from the fixed six-month term of the Tenancy Agreement, as the defendants claimed [B9.4, A26.6].  The first defendant did not give any oral promise or guarantee to me, on behalf of the second defendant, a fixed six-month tenancy at that property at all, which meant that the first defendant still could ask me to move out within the six months of the tenancy.  Thus, such practice of the first defendant was to put the obligation in relation to the six-month term solely on my side. 

301. When dispute arose, the first defendant started to claim for fixed six-month term in the letter of 6 December 2002 [C5.2] during the period of the tenancy against the settlement proposal from me [C2].  The defendants continued to make such false claim after the property had been rented out from the January 2003 [C11.2] and even in the counterclaim [A32.23].

302. In conclusion, either of these repudiatory breaches by the second defendant in advance during or even before the tenancy justified the claimant’s terminating the Tenancy Agreement without serving a required one-month notice.  State Trading Corp of India v M Golodetz [1988] 2 Lloyd’s Rep 1982 applies.

Frustration on purpose discharged Tenancy Agreement

303. Purpose of Tenancy Agreement.  In relation to that implied condition of the Tenancy Agreement, the fact that I must find flat-mates by myself in order to share and become affordable to live in that property was the implied purpose of my tenancy at that flat.  Both sides understood that implied condition as well as this implied purpose of the Tenancy Agreement. 

304. Event leading to frustration.  After I viewed the property at noon of 9 November 2002, the first defendant made Mr. Begun’s showing that property to me to become misrepresentation by dumping a lot of low-quality furniture into that property after my viewing the property and before I was induced to enter the Tenancy Agreement.  After several complaints about the dumping and requests for restoring the original condition of the property from my solicitor and me, the first defendant ignored such complaints and further refused those requests.  It was such dumping that worsened the condition of the property and caused my failure to find any flat-mate. 

305. Tests for doctrine of the frustration:-

(1) 
There was no express term in the Tenancy Agreement covering that event specifically.  Although clause 42 of the Tenancy Agreement might relate to some range of the impact of that event [B5.42], such as affecting my “quiet” living there, the terms in the clause 42 could not cover the major impact of that event in relation to the purposes of the my tenancy in that flat, i.e. that event jeopardized the claimant’s attempt to find flat-mates. 

(2) 
That event was unforeseeable event.  I had never realized that event could occur when and before I entered into the Tenancy Agreement.  On the other hand, Mr. Missbah was surprised of the changed condition of the property on 11 November 2002 and so he did not insist on completion of the Inventory Agreement rather brought me back to the office to meet Mr. Siha immediately.  Mr. Siha also had no knowledge of the changed condition of the property when he met me on that day in his office and promised to remove any furniture that I did not need on the following Saturday.  It was few bad guys from my working place who influenced some staff of the first defendant to dump a lot of low-quality furniture into the property I intended to take after my viewing it in purpose of blocking my finding any flat-mate.  The background of such event was that those few bad guys from Birkbeck (or precisely from the School of Crystallography) arose from some false information they received of so-called my “personal details” against me personally and further made up more in purpose of their discrimination against me on my race (I was the only Chinese post-doctor in the whole school) and used to influence the staff of the first defendant to make the dumping. 

(3) 
The first Defendant as a flat management agent should be responsible for that event occurred in the property, especially when the staff of the first defendant dumped the furniture into the property directly, as well as it was the first defendant who had refused to restore the original condition of that property actually during my entire tenancy there. 

(4) 
The consequence of that event was that that implied purpose of the Tenancy Agreement for the me to find flat-mates by myself could no longer perform.  That event prevented me from finding any flat-mate even though I had put 3 different consequential adverts on the Loot sequentially [D15-17] and many prospect tenants viewed the property.  As the result, I was no longer affordable to live in the property by myself in order to hold that tenancy.

306. Authorities 

(1) 
In Krell v Henry [1903] 2KB 740, the Court of Appeal determined that the contract for Henry to rent a room from Krell for the implied purpose of viewing the King’s coronation processions on 26 & 27 June 1902 was frustrated on the purpose due to the facts that the King was very ill and cancelled the event. 

(2) 
There was different ruling of similar cases, such as, in Herne Bay Steam Boat Company v Hutton [1903] 2KB 683, the court ruled that the contract for renting a steamboat by Hutton from the Herne Bay Steam Boat Company for an express purpose of carrying passengers to see the Royal naval review of Spithead on 28 June 1902 and tour around was not frustrated by the cancellation of the Royal naval review on 25 June 1902.  There were also other similar court rulings regarding the contracts for renting movable objects. 

(3) 
However, the first event of the current case is more relevant to Krell v Henry [1903] 2KB 740 because both contracts were for renting unmovable room or flat. 

Summary of My Flat Case
307. My flat case is on the basis of evidence from both sides under that central issue of the claim.  The summary of my flat case is the following.  (1) That implied purpose and the implied condition of the shared tenancy in relation to that the claimant must find flat-mates to share the property was the special and fundamental situation of the Tenancy Agreement; (2) although the allegations unlawful harassment/eviction stated in paragraphs 4, 5, 7 and 8 of the Particulars of Claim had the unforeseeable features, no matter which precise third party was involved in these alleged events, the first defendant as a property management company and the landlord’s only managing agent was responsible, especially the dumping and the stealing of my personal keys were directly made by staff of the first defendant; (3) such first defendant’s wrong doing caused the second defendant’s repudiatory breach of that implied condition and other implied terms as well as caused frustration on that implied purpose, which entitled me to treat the Tenancy Agreement discharged; and (4) thus, as the results, the second defendant is liable for return of the deposit under clause 12 of the Tenancy Agreement, and the first defendant is liable for damages due to its wrong doing in relation to those alleged events under the Agency Law (Bowstead and Reynolds on Agency 2006, Article 113, pp577).

308. There is a description of the so-called my case theory by the trial Judge in the Judgment [16.12] but it was not made on the basis of the evidence from both sides or the major evidence relevant to the central issue of the claim, it was made after the trial Judge unreasonably rejected almost all evidence (not only my evidence but also the evidence of the defendants in relation to the central issue of the claim), and so it was incorrect speculation.  Or, it may say that such theory was another interpretation and extension of the defendants’ case theory as also described in the Judgment [17.13]. 

Judge Erred in Exercise of His Discretion When Dealing with Evidence

309. By dismissing the claim in the order from the trial of 11 September 2007, the Judge must have rejected the major portion of evidence that I relied on in proving those facts in relation to that central issue regarding the repudiation and the frustration under CPR 32.1(2), and/or the Judge must have misused or allowed the defendants’ improper use of the evidence under CPR 32.1(1).  

310. CPR 32.1 states:

“32.1
Power of the court to control evidence

(1)
The court may control the evidence by giving directions as to –
(a)
the issues on which it requires evidence;

(b)
the nature of the evidence which it requires to decide those issues; and
(c)
the way in which the evidence is to be placed before the court.

(2)
The court may use its power under this rule to exclude evidence that would otherwise be admissible.

(3)
The court may limit cross-examination.” 
Peter Murphy in s3.6 Exclusionary decision: civil case (pages 44-45) of his Murphy on Evidence (9th edition), 2005, Oxford University Press gave comments on this rule:

“The rule [rule 32.1 of CPR 1998] does not use the word discretion, rather it creates a power.  But it submitted that such a broad and unfettered power can be exercised only in an essentially discretionary manner.  … Rule 32.1 does not prescribe any ground on which the judge’s decision to exclude evidence should be based.  The only general limitation on the court’s powers seems to be basic injunction of Rule 1.1 that these powers must be exercised so as to give effect to the overriding objective of the rules, namely to deal with cases justly.  It would certainly seem appropriate for a judge to use this power to exclude in cases in which evidenced has been obtained in violation of a provision of the European Convention of the Human Rights, as well as for the more prosaic but no less important purposes of protecting litigants of more modest means against better-funded opponents who might seek to deluge them with paper, and restraining excessive cross-examination.”

In many Judgments of various cases, such power of the court regarding evidence has been directly called as discretion of the court.  

311. In accordance with the approved Judgment of DDJ Iller from last trial, the trial Judge dealt with the relevant evidence improperly, amounting to error of law in exercise of his discretion, as the following. 

Rejected entire my Witness Statement and determined that I am unreliable witness without proper ground

312. The Judge in his Judgment stated: “I have already directed that the Claimant’s particulars of claim should stand as his witness statement as evidence in chief” [15.7] but not my Witness Statement that was orally allowed by the Judge when I gave evidence at last trial.  Clearly, the Judge rejected my entire Witness Statement in his Judgment [B13-18] that was properly lodged to the court and served on the defendants under his direction for the trial [A23].  

313. The particulars of claim presented the relevant facts, but not evidence, in relation to the issues of the claim.  My Witness Statement was made to present evidence on the basis of my direct experiences in relation to the major issues of the claim.  Although some details of evidence provided may be still in a certain probability, the majority of the evidence provided in my Witness Statement is solid, as my belief, on the basis of my knowledge as well as supported by the other documentary evidence provided in the bundle.  Besides, I am a relatively credible individual, as I has obtained the Master degree at Clemson University in 1989 and the doctoral degree at Temple University Medical School in 1995 in USA [D56] with several academic awards I obtained also in the USA [D57], I has published six scientific papers as the first author in peer-viewed and renowned Journals since 1995 before my contract of employment was terminated on 7 February 2003 [D58], and I won my breach of contract claim regarding the unlawful termination of my employment at the Employment Appeal Tribunal in early 2006 [D72-89]. 

314. The Judge explained his sole reason why he rejected my entire Witness Statement in the Judgment: “I have also read his witness statement at B13 of the bundle which he places before me, and which contains a lengthy rehearsal of the allegations made against the Defendants” [15.7].  It is perfectly proper for me to provide evidence in support of my claim against the defendants, and it has been unknown that the length of a witness statement would be criteria for the admissibility of it though my Witness Statement had only no more than six single-sided A4 pages.  Thus, it is plain that that reason provided by the Judge was not a proper one in purpose of rejecting its entirety.

315. Further, the Judge stated in his Judgment: “I say so far as credibility is concerned I find the Claimant to be a wholly unreliable witness whose evidence quite simply I do not believe” [17.15].  Then, it was followed by his three reasons for such determination: (1) “the clear objective evidence from the entry logs to the block” [17.15]; (2) “What he has done has been to throw a deluge of words at this very simple case in order to try and increase the plausibility of a case which in essence is wholly threadbare” [17.16]; and (3) “I was particularly influenced by the fact that under cross-examination he said, when asked to give an explanation as to why he was going on trying to find tenants for these premises when, according to him he was being harassed left, right and centre and deluged with shabby furniture he replied, ‘I am not a lawyer and I did not know anything about English law.  I thought I might be struck with this.’  The correspondence shows that he then went to see a solicitor and immediately ‘get out clauses’ start being bandied about” [18.17].  

316. In reason 3, the first sentence of the recited statement was true but not the second one that I has never said in any occasion.  This statement was my answer to the defendants’ question during the cross-examination of my evidence at last trial.  That defendants’ question was why I still would move into that property to affirm the Tenancy Agreement after I had found misrepresentation regarding showing me that property on 9 November 2002, which was significantly different from the one the Judge made as the reason in his Judgment.  That first sentence of the recited statement was a correct answer to that question, i.e. I did not know that I was entitled to tread the Agreement rescinded after that misrepresentation at that time (in 2002) and so I had to try hard to negotiate with the first defendant for that gentleman agreement.  Besides, it was not improper for me to find a solicitor (Mr. Elton) for help on that matter and to accept the legal advice from Mr. Elton.  It seemed that the Judge even does not believe that solicitor at least in relation to the correspondence he made. 

317. In reason 2, the Judge did not provide particulars in support of his assertion.  As having been addressed in above sections in Ground II, the claimant’s case may not be very complicated one but it is definitely not “very simple case” in accordance with that implied purpose and that implied condition of the tenancy, the number of events alleged as well as the involvement of the third party in those events.  Indeed, I tried to give relevant and important details (on the basis of my experiences and other evidence) required to prove the facts in relation to each of those alleged events under that central issue of the claim in my Witness Statement.  The problem regarding this reason is that the Judge did not provide a single example and further explanation of his assertion, such as what “a deluge of words” I used in the Witness Statement that caused to reject my entire Statement and how it “is wholly threadbare”.  I am a highly educated individual, and these two reasons, to me, were something no different from a personal attack against me with ungrounded assertion and made-up information. 

318. The porter’s logs as relied on by the Judge in his first reason seemed a proper one as I also agrees in certain circumstance that the porter’s logs “are entirely credible documents” as described by the Judge [16.10].  However, that credibility is entirely true only to the events that had already been recorded in the logs at specific times but not those without any records in the logs that the Judge used the logs to try to determine and prove (this will be further addressed in details in later relevant section).  

319. Besides, only a portion, or small portion, of my evidence at the trial might be evaluated by using the porter’s logs.  Thus, that reason relying on the logs to determine that the events as described in my evidence but not recorded in the logs were false was an inappropriate ground to determine that I am a wholly unreliable witness. 

Improperly dealing with my evidence in dismissal of claims

--- Regarding three alleged criminal events

320. Practically, the trial Judge used such determination of my evidence (unreliable or incredible) in the Judgment to expressly reject the allegations of the first defendant’s unlawful harassment as claimed in paragraphs 5, 7 and 8 of the Particulars of Claim: “I regard that [the claimant’s evidence] as simple incredible” [19.22].  In addition, the Judge identified in the Judgment, “So far as paragraphs 5, 7, and 8 [of the Particulars of Claim] are concerned which all relate to unlawful entries by Laurent” and “Laurent was in fact the person who had not only gone into his flat but also had entered into a conspiracy in some way or other with the First Defendant to secure such entry” [19.22].  However, that evidence was correct for the allegation made in the paragraph 5 regarding unlawful entry and damaging the washing machine but it was wrong to apply it to the allegations in the paragraphs 7 and 8 because I has never given such evidence in relation to the latter two allegations at all and because the first defendant has admitted that his staff was directly involved in the allegation made in the paragraph 8 [C5].

321. Further, that evidence, though it is true for the claim in the paragraph 5, is not the central part of my allegation according to the statement of the allegation itself [A5.4].  The central part of that allegation is that, no matter who gained that entry and damaged that washing machine, the first defendant as the only landlord’s property management agent was responsible for that entry and so for its consequence in light of Mr. Dixon’s evidence: “Flat 6 is on the second floor of the building.  There is an extremely high drop to the basement below.  Any attempt to try and enter the building via a window would be suicidal” [B31a.6] and the fact that, according to the record in the porter’s logs on 17 November 2002, the first defendant (besides me, but not the porter), was the only party who had the key to the property [D39].  Therefore, the Judge in his Judgment not only identified that my evidence was incredible (leading to the rejection) but also improperly dealt with my evidence.

322. During rejection of my allegations made in paragraphs 5, 7 and 8, the trial Judge also used another ground “there is no evidence to suggest that she [the second defendant] would expressly or impliedly authorized such behaviour” [19.22].  Although this statement was a fact, nothing here could relieve the first defendant’s responsibility and liability for those three alleged events of tort, and my claim regarding three allegations was made only against the first defendant but not the second defendant either in the original claim or in the amended claim.  The only involvement of the second defendant in three allegations was that either of three alleged events caused the second defendant in repudiatory breach of the imposed term. 

--- Regarding the dumping

323. Besides, another similar but different dealing with my evidence by the trial Judge regards the allegation about the dumping.  The trial Judge in his Judgment rejected such allegation on three following grounds [19.21].  (1) Mr. Siha “was the only person who could have authorized such delivery” and “he quite simply did not do so” as stated in the Judgment.  This evidence cannot determine whether the dumping occurred or not surely because it only can determine a normal situation.  If the dumping surely occurred under a special situation (as the situation in the current case), it would help to explain the dumping was an unforeseen event.  (2) The Judgment also stated: “there is no evidence on the log of any deliveries of furniture taking place.”  The porter’s logs cannot prove surely that the dumping did not occur (this issue will be addressed in details in later relevant section).  (3) The final ground in the Judgment is “the lack any clear evidence as to what furniture was dumped in the flat, no such evidence has ever been given by the Claimant.”  

324. This last ground came from the fifth, or last, fact that the Judge found in relation to this case: “the Claimant has not given any evidence at all as to what furniture was brought in or what furniture was removed” [16.11].  However, the dumping as I alleged in paragraph 4 of the Particulars of Claim [A5.4] with support from several other material evidence in the trial bundle, such as the photographs of the dumped shabby furniture in that property during my tenancy [D6-8], may not be better described by counting what precise furniture was brought in because there were so many pieces of furniture and items dumped into the property.  It would never get that precisely count, especially it has been five years later.  The more important evidence regarding the dumping as stated in my Witness Statement was: “the flat, at this time, full of the furniture and other items” [B14.4], the dumped furniture and items had low quality in compared with those in the original property, and “Disappointedly, a lot of the dumped furniture and other items were in shabby condition” [B14.4], which is also supported by a lot of other evidence as described in above section of proving the dumping. 

325. In relation to that last ground and the last fact found, the Judgment further stated: “this was put to the Claimant in cross-examination and he did not deal with it in any way at all” [16.11].  During the cross-examination at last trial, the Judge asked me twice whether the dumped furniture could be featured as “shabby”.  I responded the Judge’s question twice accordingly with the same answer: the dumped furniture and items did not only have the shabby ones but they were a lot.  When the defendants’ Council put that request before me during the cross-examination, I did give a detailed answer (as he could) what additional furniture I saw in the property after signing the Tenancy Agreement, which was also addressed as the same in above section of proving the dumping.  Transcript of my evidence at last trial is being made, and at this moment there is a Bullet Points of My Giving Evidence at last trial from the transcriber showing that I “gives a very long answer to do with what ‘shabby’ furniture was in that flat that he wanted removing” at 11.38.33 [B59], which regards this matter.  It is so surprised that the Judge did not pay an attention to it. 

Rejection of other evidence relevant to central issue of this claim

326. The trial Judge confessed in his Judgment: “I have also heard oral evidence from three defense witnesses,” Mr. Siha, Mr. Begun and Mr. Dixon, “I have also considered as material evidence in this case extracts from the porter’s log” and “three advertisements placed by the claimant in a magazine called Loot” [15.8].  Besides, the trial Judge also considered other material evidence in the trial bundle when dealing with my evidence.  HHJ Collins agreed that the trial Judge “carefully considered all the evidence” [23].  However, during finding fact, the trial Judge only found five facts “beyond peradventure” [15.9] from all the evidence considered surprisingly.  

327. With more surprise, the trial Judge’s first and third findings are virtually same, the porter’s logs record all the entries in and out of that property building as well as of “the Claimant’s premises” [16.10]; the fourth finding of my three advertisements on Loot [16.11] that was actually set aside in the rejection of the claim following the evaluation of them also on the basis of the porter’s logs; and two other findings are negative facts (i.e. no evidence) [16.10-11].  Under such sense, it can see that the trial Judge not only rejected nearly all my evidence but also nearly all other evidence including that given by defendants’ witnesses in relation to the central issue of the claim.

--- Rejection of Mr. Begun’s evidence without giving any ground

328. The evidence given by Mr. Begun includes his Witness Statement [B29-30] and his oral evidence given at the trial of 22 January 2007 [B19-28], which does not have anything essentially against my claim or in support of the second defendants’ counterclaim.  Instead, Mr. Begun’s evidence supports two important facts in relation to the central issue of the claim: (a) that implied condition (or purpose) of the Tenancy Agreement [B25.11-B26.21]; and (b) the original or normal condition of the rental property, in which there was only few but high-quality furniture, as he showed to me on 9 November 2002 [B20.18-B25.10].  The defendants have never challenged any part of Mr. Begun’s evidence in relation to these two facts.  But the trial Judge, in finding fact, in addressing the issues of the trial and in dealing with the counterclaim as provided in the Judgment, did not mention anything of Mr. Begun’s evidence and relevant facts at all so suggesting that his evidence was rejected by the trial Judge and no ground was provided.

329. For example, that implied condition (or purpose) is one of the important facts under the central issue of my claim for the deposit-related breach by the second defendant [A3].  That central issue, i.e. the defendants’ repudiatory breach (including breach of that implied condition) caused the Tenancy Agreement discharged, was allowed by the trial Judge as provided with the Schedule of Issue [A24.4a].  The fact of that implied condition (or Purpose) came from my evidence [B13.4], the evidence of the defendants’ witness (Mr. Begun) [B25.11-B26.16] and other supporting evidence such as the advertisement on Loot from Mr. Begun [D5] (for renting each of three rooms including the living room) and my pay slip from Birkbeck College [D18] (I was not afford to live in that property without finding other flat-mates).  I also addressed it orally at last trial as well as in my Skeleton Argument.  But the trial Judge’s failure to find that fact in the Judgment suggests that he must have rejected the evidence relevant to that implied condition (or purpose) but without giving any proper ground.

330. Although the defendants filed the Witness Statement of Mr. Begun late for several weeks, the trial Judge allowed his Witness Statement at the trial of 22 January 2007 and at last trial on 11 September 2007.  Thus, Mr. Begun’s evidence from the trial with his served Witness Statement should have stood under CPR 32.5(2).

--- Rejection and/or misuse of Mr. Siha’s evidence relevant to central issue of this claim

331. Mr. Siha’s evidence was given in his Witness Statement dated 6 February 2006 [B8-11], orally at last trial on 11 September 2007 as well as in three correspondences he made in response to the letters from my solicitor in December 2002 [C4-5] and January 2003 [C11, C13].  Although Mr. Siha made several controversial statements, many pieces of his evidence support the central issue of my claim essentially. 

332. Although Mr. Siha may not be a good witness to tell the precise condition of the property during my tenancy as he admitted during the cross-examination that he had never been in that property around that tenancy, he provided the original or normal condition of that rental property clearly in his Witness Statement [B9.5], which was agreed also by the evidence from Mr. Begun [B20.18-B25.10] and me [B13.3-4].  This evidence of the original or normal condition of the property as I saw during my viewing that property on 9 November 2002 is very important to identification of the occurrence of the dumping after the viewing the property.  Mr. Siha’s various statements in his correspondences and in his Witness Statement also support the dumping (as addressed in above relevant section).  His admission that he did not authorize the dumping during the cross-examination at last trial is the evidence that that dumping was an unforeseen event, which has helped to identify the frustration in relation to that tenancy.

333. Mr. Siha’s controversial statements were the evidence of his cheating to the claimant at that tenancy regarding the six-month term of the Tenancy Agreement and that gentleman agreement made with me before my moving into that rental property to remove the dumped furniture and convert the living room into a bedroom (please see above arguments in relevant sections of proving facts).  A Statement in his letter faxed to my solicitor on 10 December 2002 [C5] is the evidence that his staff was the one who stole my those personal keys from that rental property.  Besides, his admission during the cross-examination that that rental property was relet out from the beginning of the January 2003 is the evidence against the second defendant’s counterclaim. 

334. The trial Judge in his Judgment addressed Mr. Siha’s evidence only in three following occasions.  (1) The trial Judge addressed one of Mr. Siha’s evidence in relation to the allegation in paragraph 6 of the Particulars of Claim [A5.6] in his Judgment [18.20].  But that allegation was not in relation to the central issue of the claim.  (2) The Judge used Mr. Siha’s admission during cross-examination that he did not authorize the dumping as one of three grounds to reject the allegation about the dumping.  But it could not prove surely whether the dumping occurred or not and it was contrary to other evidence regarding the dumping (please see above section regarding misuse of my evidence).  (3) The Judge also accepted the first defendant’s readdressing another admission of Mr. Siha’s regarding the time of reletting that rental property during his dealing with the counterclaim in delivery of his Judgment [20.26].  However, such readdressing of Mr. Siha’s admission was not supported by any evidence, i.e. the porter’s logs in January and February 2003 at least that the defendants could provide but deliberately did not provide, and contrary to the evidence provided by me at the trial.  The trial Judge not only allowed such misuse of the evidence by the first defendant but also improperly did not give me a chance to challenge it.

335. Mr. Siha’s evidence that was properly lodged at the court and served on me should have stood under CPR 32.5(2).  The trial Judge in dismissing the claim must have rejected all other evidence of Mr. Siha’s (other than those three used in the Judgment) that is relevant to the central issue of the claim but without giving proper ground.

--- Rejection of Mr. Dixon’s evidence that was properly adduced during proceedings and relevant to central issue of this claim without giving any ground

336. Mr. Dixon’s evidence in relation to this case that has been properly used at the trial includes his Witness Statement [B31-31a] and his oral evidence given at the trial of 22 January 2007.  Although his Witness Statement was lodged to the court and served on the claimant late, the trial Judge allowed it at both trials, and so it should have stood under CPR 32.5(2). 
337. Mr. Dixon did not provide any evidence really against my claim or in support of the counterclaim.  Instead, two pieces of evidence in paragraphs 6 and 7 of his Witness Statement are clearly favor to my claim: (1) any entry into that property cannot be made through the windows [B31a.6] and so it must be through the door of the property by using the key, which was controlled by the first defendant; and (2) the heating of that property, though is centrally controlled throughout the property building, can also be controlled by adjusting the valves of the radiators in that property either by hand or by using plumber’s tools [B31a.7].  Thus, they support the central issue of my claim in relation to the allegations made in paragraphs 5 and 7 of the Particulars of Claim and the responsibility of the first defendant to the alleged events.

338. The trial Judge addressed Mr. Dixon’s evidence only in two occasions in his Judgment, (1) when determining what happened with the sofa in the property building, which is not any part of either my claim or the second defendant’s counterclaim, and (2) when dealing with the allegation made in paragraph 6 of the Particulars of Claim, which is not in relation to the central issue of my claim, either.

339. It seems that the trial Judge, during his dismissing the claim, must have rejected at least those two pieces of Mr. Dixon’s evidence in relation to the central issue of the claim but without providing any ground to do so.

--- Rejection and misuse of other material evidence in trial bundle

340. Other material evidence relevant to the central issue of the claim can be found in the trial bundle.  Firstly, three sequential advertisements on Loot from me were made to look for flat-mates to share the rental property [D15-17].  Although the trial Judge found three advertisements as the fact of plain truth in the Judgment [16.11], they were set aside in relation to the central issue of the claim actually by the relevant improper determination of one consequence of the adverts (how many people responded the adverts and viewed that property) with the porter’s logs (this will be further argued in details in next section) and after the Judge improperly rejected the evidence relevant to that implied condition (or purpose) and the dumping.  In fact, the Judge followed such improperly dealing with that fact further to make up the defendants’ case theory: I “realized after three unsuccessful advertisements in Loot that he was not going to be able to find anybody else to share the flat with him and therefore was going to struggle with the rent. Accordingly, if I can put it this way, decided to ‘cut and run’” [17.14].  Logically, it, on that improper basis, was also made improperly, i.e. that speculated “cut and run” was based on no claim at all due to the evidence of the speculated “wholly unreliable” claimant.

341. Secondly, the documents from the proceedings of my employment case [D20-34] are the evidence for the involvement of somebody from the college in the events alleged at least in paragraphs 5 and 7 of the Particulars of Claim.  I raised issue on my own experiences that my colleagues were involved in those alleged events at my first residence in London repeatedly during the Employment Tribunals and Employment Appeal Tribunal proceedings of my employment case but the college’s representative as well as the college itself have never denied and/or challenged it.  Thus, they must be considered truth.  Such evidence would support the fact that those alleged events at that property during my tenancy were unforeseen.  

342. No matter there was any direct contact between the first defendant and someone from the college (as found by the Judge as stated in the Judgment [16.10]) or not, the important matter here is that those from the college were unable to access that property without the help from the first defendant (the sole managing agent of the landlord), especially in light of that evidence of Mr. Dixon [B31a.6]. 

343. Besides, the email form the Birkbeck Personnel Manager where she asked Professor Waksman to confirm whether any linkage of his staff with those alleged events occurred at my that residence [D32] provided information of possibility to obtain the relevant evidence.  Her refusal to allow me to inspect Professor Waksman’s response email and the refusals by both to describe the matter as witnesses under my requests would suggest that that response from Professor Waksman contains evidence of the direct contact between the first defendant and those from the college and both persons are the relevant witnesses who can provide that evidence in relation to the central issue of the claim.

344. The trial Judge by dismissing the claim must have also rejected the relevant evidence provided by those documents in the trial bundle but without giving any ground to do so

345. Finally, the porter’s logs of 8 December 2002 (record of my report on the heating problem in the property) [D11] and the diagram for regulation of valves by handles (showing that, even without the handle fitting on the radiator to control the valve, the heating of the radiator may still be controlled by adjusting the fit-in valves by plumbers’ tools) [D13] are the evidence supporting the allegation made in paragraph 7 of the Particulars of Claim in addition to other relevant evidence, such as Mr. Dixon's evidence [B31a.7] and the first defendant's letter (faxed out on 10 December 2002) with no reply to another complaint on the heating problem [C4-5] in my solicitor’s letter of 9 December 2002 [C6].  As argued above, the trial Judge rejected the allegations made in paragraphs 5, 7 and 8 together with the improper grounds.  Thus, the Judge must have also rejected such evidence relevant to the allegation made in the paragraph 7 without proper ground, either.

Incorrect use of Defendants’ small bundle of porter’s logs 

346. The most important misuse of evidence in relation to this case was that the Judge in his Judgment incorrectly used a small bundle of the porter’s logs that the defendants provided and relied on as their essential evidence at the trials [D37-50]. 

347. No doubt, the porter’s logs (or also called “the entry logs” in the Judgment) are credible documents, as the trial Judge pointed out, but it is true only to the event that has been recorded in the logs at a specific time.  For example, I used the porter’s log at least twice as evidence to prove two events that did occur at specific times.  One was that the record of the logs on 8 December 2002 proving that I made a complaint to the porter about the heating problem in the property at that time [D11], which refuted the defendants’ assertion in their Amended Defense: “there is no record of any complaint being made by the Claimant in relation to the heating” [A29.12.3].  The other one was that the record in the logs on 12 December 2003 proving my vacating that property on that day [D18]. 

348. It is improper to use that defendants’ small bundle of the porter’s logs to determine that an specific event did not occur on the basis of no record of it in the logs.  Mr. Dixon as the manager of the porter team has never claimed that their logs record all the in and out activities of that building and never suggested such use of their logs either in his Witness Statement [B31] or in his oral evidence during the trial.  Neither the defendants nor the Judge raised such matter to Mr. Dixon during the cross-examination at the trial.

349. First, the porter’s logs of that property building simply do not record every in and out activities through the building entrance.  The porter’s logbook allows to log activities from that entire 4- or 5-story building on each single day on only one single A4 page (total 38 lines per page).  In accordance with the copies of the porter’s logs provided at the trial, many of the log pages for a single weekday were filled up by half or two thirds, and, during the weekend, the number of the records on a single day even less, e.g. only 5 entries logged on 8 December 2002 and 8 entries on 16 November 2002.  On a reasonable belief, it would not be safe to say that the porter’s logs record all the in and out activities from the whole building as the Judge did in the Judgment [16.10].  For example, when I was living in that property, I made in and out of that building everyday and at least two or four times.  I went to work nearly every day including many weekends, and I went to buy foods nearly everyday, too.  On the weekend he usually had more shopping, entertainment and other activities with in and out of the building many times.  But there were no such entry records in the porter’s logs at all except for my moving out of the property on 12 December 2002. 

350. Secondly, that porter’s logs only record unusual or special activities as I pointed out during the cross-examination of the defendants’ witness Mr. Begun [B27.25-B28.4].  For example, the tenants’ moving into and vacating the properties in that building were usually recorded in the logs as special events, such as there was that record of my vacating the property in the logs of 12 December 2002.  Another example is that the entries of every strangers or the person whom the porter on duty does not know are unusual activities and will be recorded in the logs, such as there was a record on 25 November 2002: “visitor to flat 6”, who actually was a couple to view the property ahead the appointment and directly went into the building by themselves.  On the other hand, there was no record at all in the logs about any tenants’ bringing in their friends and visitors into the building because the porters know the tenants and consider them as usual activities.  For example, there were a dozen of parties who responded my three sequential adverts in November and early December 2002 and went to view the property by appointments, at each appointment I waited for the reviewers outside the building and brought them into it, and so the porter did not logged the entries by knowing me.  It is improper for trial Judge to determine that there was no my visitor except for the one logged on 25 November 2002 on the basis of only one record of my visitor at that property building. 

351. It seems that there is no rule under which what kind of the entry activity needs to be recorded in the logs, and each porter on duty determine which the unusual or special activity is and should be recorded.  There was no record of my moving into the property in the porter’s logs on 13 November 2002 or any other day unusually according to my inspection of the logs for three times probably because the porter on duty on 13 November 2002 (Tony) when I moved into the property had already known me before when I went to the property for the inventory on the 11 November 2002.  Such situation makes it even more difficult to determine absence of an entry activity through the building entrance on the basis that there was no record of it in the logs. 

352. Thirdly, that defendants’ small bundle of the porter’s logs even did not cover all days between the 9 November and 12 December 2002, which were relevant to my tenancy at that property.  In fact, it contains only selected 14 days of total 34 days during that period.  In relation to this, according to what Mr. Dixon told to me when I asked for the copies of the logs covering that entire period in purpose of the trial in December 2006, the defendants have copies of all the porter’s logs during that period.  I had made request to the defendants’ solicitor for providing copies of all porter’s logs in their hands at the trial, but the defendants only brought those 14 days of the porter’s logs to the trials.  Thus, even without considering two other conditions, it is impossible to determine that an activity during the tenancy period did not occur solely on the basis of no record of it in the logs only on those 14 days covered by that defendants’ small bundle. 

353. For example, my three adverts for flat-mates on Loot were published on 15/16, 20 and 28 November 2002 respectively [D15-17], and each was covered by the following week’s publications under the Loot policy.  Although there is no evidence of anyone having entered that property building to visit my flat other than an entry on 25 November 2002 as correctly recognized by the trial Judge from that defendants’ small bundle of the porter’s logs [16.10], it was improper to set aside three adverts in considering the evidence in relation to the central issue of the claim.  The defendants’ bundle of the porter’s logs only covered from 16 to 23 and 25 November 2002 during these entire periods.  Therefore, even without considering the first two conditions, it was still improper to determine that there was only one visitor as recorded in the logs on 25 November 2002 to view the property due to my adverts. 

354. Similarly, it was also improper for the trial Judge to determine from that small bundle of the porter’s logs that “nobody was authorized to enter into the premises from Birkbeck College to damage and steal the Claimant’s property” because of no record of such entry in the logs [17.15].  Thus, such type of events must be determined by relevant evidence other than the porter’s logs. 

355. I challenged and refused such misuse of that bundle of the porter’s logs by defendants at least in the closing arguments at last trial seriously but the defendants’ Council did not readdress my challenge at all.  However, during finding facts in the Judgment, the Judge in three of the five findings of fact relied on that defendants’ bundle of the porter’s logs and misused it.  The Judge expressly rejected the dumping (as alleged in paragraph 4 of the Particulars of Claim) in his Judgment by using that small bundle of the porter’s logs as one of the grounds [19.21] but it is clear that such rejection was made by improper use of the defendants’ small bundle of the porter’s logs. 

Improperly accepted hearsay evidence against me and relied on it in dismissing claim 

--- Background
356. When the proceedings of this case was commenced in September 2005, I did not have much knowledge of the law relevant to this flat case, and my online claim was made with technical problems in legal term, such as claiming breach only against the first defendant (the landlord’s agent) though the major claim for damages due to unlawful harassment against the first defendant was set out brief but clearly [A0].  DDJ Iller at the hearing of 20 February 2006 gave me permission to file a new full claim form and the particulars of claim against both defendants (the landlord and its agent) for the breach and the unlawful harassment/eviction respectively [A2]. 

357. After filing their defense on the amended claim, the defendants made an application to try to strike out the amended claim but they did not set out their grounds correctly [A9-10].  At the hearing of 18 September 2006 the defendants’ Council made a good point at the hearing of 18 September 2006, by relying on the agency law, against a technical mistake made in the first paragraph of the particulars of claim, i.e. expressed the breach against both defendants including the first defendant.  DDJ Iller ruled the case fairly by dismissing the defendants’ application as well as the first paragraph of the particulars of claim [A23.1], which prompted me to file an application for further amendment of the Claim following that hearing, which would correct that mistake as well as identify that the alleged unlawful harassment/eviction was the first defendant’s wrong doing and so the first defendant, but not the second defendant, itself should be liable.  
--- Defendants’ improper actions with evidence

358. The defendants have got Ms. Groark’s collection against me from Ms. Groark after she made herself involved in this flat case by direct contact with the defendants and their legal representatives.  The first defendant during the settlement meeting just before the trial on 22 January 2007 threatened me that it controlled whether I could win my employment case, whether I could be reinstated and what my future could be, and it could make me bankrupted [B52.6], which suggested that the defendants have still bound together with the dismissing officers of my employment at Birkbeck College.  Logically, the defendants were involved in various improper actions against my flat claim during the proceedings, such as the loss of my hearing bundle at the hearing of & July 2006 [], failure to deal with my further amended claim [], and in my letter to the court managers dated 23 November 2007 [D53].  In the tempering the draft of the Judgment from last trial, the defendants’ Council, Ms. Knight, was the direct offender.
359. No surprise, just before the trial of 22 January 2007, Ms. Knight had already stepped forward to unlawfully deliver to DDJ Iller those “personal details” against me, which caused that the Judge wrongly went to the Watford County Court on that trial day and later made that order to try to strike out the claim on the basis of my homeless status and my PO box address at that trial [A35] though I made appeal from that order and won that appeal subsequently [A36]. 
360. Further, around last trial of 11 September 2007, Ms. Knight prepared her own made-up information against me and put it before the trial Judge but not serving it on me.  Actually, the defendants had failed to serve on me anything they relied on at last trial including at least their own hearing bundle and the Skeleton Argument of the defendants’ Council before the trial.  So far, even under my formal request [C20], the defendants have still failed to provide the requested information (other than that Skeleton Argument) and their reason why not to do so [C21]. 

361. Nevertheless, no matter those materials and information put before the trial Judge were, they are hearsay evidence under CPR 33.1 and should have been served on me under CPR 33.2 and s 2(1)(a) of the Civil Evidence Act 1995 in order to have them challenged by my side.  Especially, the hearsay evidence they used had the same features as that of Ms. Groark’s collection and the collection from the party of the school.  During last trial the Judge expressed: “the defendants’ evidence is influential but not credible”, which, clearly to the claimant, referred to that hearsay evidence of the defendants because all the other defendants’ evidence that has been served on me during the proceedings does not have any influential feature anymore after debated for many months, especially their earlier application that relied on it had been dismissed by the same Judge before the trial.  In addition, by refusing my request for disclose and inspection of the hearsay evidence they relied on at the trials, the defendants further violated CPR 33.2(4)(b).  
362. Further, the improper delivery of Ms. Groark’s collection by the defendants to DDJ Iller triggered the same unlawful actions to DDJ Iller by Ms. Corrigan with false information against my previous graduate studies and by Mrs. Burns with the collection from the party of the school (including that privileged document of the Temple University) before the trial of 11 September 2007.  Both actions were made in the interest of the party of the school but in expense of my flat claim.
--- Improperly dealing with Defendants’ hearsay evidence by trial Judge

363. However, in the Judgment from last trial, the Judge accepted the hearsay evidence improperly used by the defendants and by the parties in relation to the defendants surprisingly: “In terms of sheer plausibility, I find the case theory advanced by the Defendants on evidence to be infinitely more credible” [18.17].  Even without considering whether the Judge’s evaluation of the credibility is correct or not, there is a more important difference between my evidence and that defendant’s hearsay evidence.  I have served all the evidence on the defendants under proper procedure and the defendants failed to challenge the most important part of it, if not all of it, in relation to the central issue of the claim either in their Skeleton Argument [A45-50] or at the trial.  In contrast, the hearsay evidence of the defendants and the parties in relation to the defendants was put before the trial Judge unlawfully but without serving on me, which violated the court rules and the law.  At last trial I told to the Judge that the defendants had failed to serve on me anything they had relied on at the trial but the Judge did not pay any attention to it, and so it seemed that the Judge allowed such defendants’ misuse of hearsay evidence.  

364. By further surprise, the Judge in his Judgment either rejected or misused all my evidence and the other evidence from the defendants and their witnesses that was properly produced and lodged at the court and in relation to the central issue of the claim but without providing proper and/or sufficient ground to do so.
365. Besides, also by surprise, the Judge treated me much less polite than he did to the defendants at last trial.  (1) When I gave evidence, the Judge interrupted me unreasonably more times, especially when I answered the defendants’ questions during the cross-examination, which caused that I could not present my evidence calmly.  (2) When the defendants asked me the reason why those from Birkbeck College would be involved in making those unlawful harassment against me, I explained that it was because they believed those false materials and information, so-called my “personal details”, but the Judge stopped me immediately before I completed my answer.  (3) The Judge treated me only as a witness but not a lawful litigant in person under s28(2)(d) of the Courts and Legal Services Act 1990, such as the Judge did not allow me at the trial further analyze the evidence and prove the facts in relation to the issues of the claim.  (4) During final closing submissions, the Judge gave the defendants about 20 minutes but gave me only five minutes and only for factual matters and I was interrupted by the Judge for several times even within those five minutes. 

366. In comparison to how the same Judge dealt with this same flat case justly and equally in 2006, and especially considering the circumstance at last trial that I not only had sorted out how to prove the facts in relation to the central issue of the claim by evidence in details but also had worked out, on such basis, how to make proper legal arguments and address the central issue in support of my claim, it would be reasonable to believe that the trial Judge, during his dismissing the claim with the reasons provided from his Judgment, must have accepted the hearsay evidence unlawfully put before him by the defendants and the parties in relation to the defendants, and relied on it in his final ruling at the trial.  As such, no matter how influential the hearsay evidence improperly put before the trial Judge by the defendants and the parties in relation to the defendants was and no matter how “credible” it were under speculation, it was contrary to overriding objective to deal with the case justly and equally or fairly for the trial Judge to accept such hearsay evidence against me that was improperly used by the defendants against court rule and the law but without serving on me and giving me a chance to provide my counter evidence and to challenge it (otherwise, the trial Judge could), and further, on its basis, to dismiss the claim.
367. Therefore, the trial Judge erred in exercise of his discretion regarding evidence, both properly lodged at the court for the trial and unlawfully put before him by the defendants but without serving on me under proper procedure of civil proceedings, especially that relevant to the central issue of the claim.
Independent of My Claim, Judgment for Second Defendant On Counterclaim for £2,058.33 Itself Is Disproportionate
§
368. There were two express claims in the second defendant’s counterclaim.  (1) The fixed six-month term claim: “the second defendant has suffered loss and damage by reason of the Claimant’s breach of contract in the sum of £10,291.65, such loss being the loss of rent for a period of five months, the first monthly payment having been made by the Claimant” [A32.23].  (2) Claim for loss of one-month rent (£2058.33): “by reason of the Claimant’s breach of contract” for clause 11 [A32.24] that “the Claimant vacated the property without service of a valid notice to quit…being less than required minimum period” under a monthly periodic tenancy [A26.8].  Even without considering my claim, such counterclaims of the second defendant were misconceived, as addressed clearly in my Defense on Counterclaim [A34], which the defendants have failed to address at all.  

369. The Tenancy Agreement signed by the second defendant and me was “an Assured Shorthold Tenancy Agreement” as admitted by the first defendant in his Witness Statement [B9.4].  There was no insertion of a fixed six-month term in it, and, therefore, such Tenancy Agreement created a monthly periodic tenancy.  Therefore, the defendants did not have a six-month term claim at all.  In any event, the first defendant admitted at the trial that that property, after the claimant vacated it on 12 December 2002, was rented out from the beginning of the January 2003.  Thus, such counterclaim for the six-month term by the second defendant was no difference from a deceit action against me. 

370. I vacated the property with a short notice that was alleged by the defendants as breach of clause 11 of the Tenancy Agreement.  Clause 11 of the Tenancy Agreement [B2.11] states “The deposit as specified shall be paid by the tenant on the signing of this agreement and is to be held by the landlord for the duration of the tenancy as security against the tenant’s failure to pay the rent or non performance of his obligations laid down within this agreement.  This includes any breach by the tenant of his obligations as to the cleaning of the premises, the cleaning of any fixtures therein and the return of all keys.”  I paid one-month rent covering the entire tenancy period between 13 November when I moved into the property and 12 December 2002 when I vacated it [D18].  Thus, the actual possible loss of rent by the second defendant due to my vacation of the property with that claimed short notice was only 19 days between 13 and 31 December 2002. 

371. In the approved Judgment from last trial, there was an insertion of argument by the defendants’ Council to readdress the admission made by Ms. Siha during the cross-examination: “I think Mr. Sihar accepted in evidence that it was at the end of January when he relet it and he has just confirmed that so it is either the end of January or the start of February” [21.26].  Mr. Siha’s admission was made in his answer to my simple yes-or-no question: “Did you rented that property to other tenants from the beginning of the January 2003?”  Mr. Siha’s answer was: “yes”, not more, and that was all.  The defendants’ Council did not reexamine the matter following the cross-examination.  My question was based on the records of the porter’s logs at the building of the property that he had inspected previously, and I described it to Mr. Siha before I asked that question.  The porter’s logs recorded that two tenants were moved into the property in early January on separate days respectively.  The defendants’ Council did not challenge my evidence regarding the time of reletting that property directly at the trial, either.

372. It would be contrary to the overriding objective under CPR 1.1(2)(a) for the trial Judge to allow the first defendant to readdress his admission of the fact within delivery of the Judgment but not to give a chance to the other side to challenge it at the trial before it was used as one of the major facts in making that Judgment on the counterclaim against the other side in the order [11.2].  I would challenge the truthfulness of Mr. Siha’s readdressing his admission.  This challenge is not only based on the evidence from the porter’s logs that the defendants relet that property from the beginning of the January 2003 but also because the first defendant has already made several controversial claims or statements in relation to this case previously.
(1) 
Mr. Siha stated to my solicitor: “he cannot break his contract before six months” during the period of my tenancy in his letter dated 6 December 2002 [C5] and “your client was in breach of his contract and will be demanded to pay the full rent of his remaining period of contract which was for 6 months” after I vacated the property in his letter of 9 January 2002 [C11].  In contrast, the Tenancy Agreement signed by the landlord and me contained no insertion at all, no matter a six-month or any other, under “Term: For a fixed period of” [B1].  The first defendant is a professional estates management agent and has worked as the landlord’s agent for years, and it would be impossible for him not to know how to make a fixed six-month term in a Tenancy Agreement properly. 

(2) 
There was a gentleman agreement between the first defendant and me regarding restoring the original condition of the property before my moving into it.  Mr. Siha admitted it in his letter dated 6 December 2002: “before he moved into the flat, he requested us to remove out some furniture from the flat...which we reasonable agreed to” [C4].  However, Mr. Siha changed the time when such agreement was made to “After the Claimant had moved into the Rental Property” in his Witness Statement dated 6 February 2006 [B10.6].
(3) 
Mr. Siha made a statement in his letter dated 6 December 2002 but faxed to my solicitor on 10 December 2002 [C4]: “if Mr. Yuan has lost anything from his flat and wants to accuse one of my staff, he may report this to the police” [C5].  This statement clearly indicated that he knew that one of his staff was involved in taking from that rental property my personal keys that was the only personal belongings I had lost from the property during his tenancy there, as alleged in paragraph 8 of his Particulars of Claim [A6.8].  In contrast, Mr. Siha during cross-examination at last trial made a denial regarding that matter. 
(4) 
In responding to my allegation in paragraph 7 of the Particulars of Claim, Mr. Siha stated in his Witness Statement: “because the radiators in the Rental Property do not have valves, they cannot be adjusted or turned on or off manually” [B9.5].  Mr. Dixon refuted this in his Witness Statement dated 12 December 2006: “I am aware that there may be one or two valves on the radiators in Flat 6...  Even if there is one valve, the system is so old that a special plumber’s tool is needed to adjust them” [B31a.7].
373. The burden of proof was on the defendants’ side.  The defendants failed to provide copies of the porter’s logs covering all days in the January 2003, which “are entirely credible documents” as described by the trial Judge [16.10], in order to challenge my above oral evidence regarding the time of the reletting.  Therefore, that readdressing the admission of the fact by the first defendant was invalid. 

374. Further, the second defendant still has had my deposit of £2,058.33, equivalent to one-month rent, which might be used to protect the landlord’s loss of rent under clause 11 of the Tenancy Agreement.  No matter what, I owns nothing to the defendants regarding the rent.  Instead, the second defendant still owns me the remained portion of the deposit (equivalent to 12-day rent) that is £796.77.  

375. I cleaned the property and returned all keys to the property when I vacated that flat [B18.25] as also required by clause 11 of the Agreement [B2], which has never been challenged by the defendants.  There has been no any other proved proper reason why the second defendant has not returned to me that remained portion of the deposit (£796.77).  Therefore, even without considering my claim, that Judgment for the second defendant on the counterclaim for £2,058.33 under the counterclaim that I vacated the flat without a proper length of the notice is disproportionate and so unjust under CPR 1.1(2). 

Additional Issue in Relation to This Appeal --- Defendants’ Continuous Unreasonable Conduct against Current Appeal

376. Besides the defendants’ unlawfully dealing with the hearsay evidence, either made by their own or received and obtained from Ms. Groark, around the trials as argued above, they have also failed to comply with the order made by HHJ Bailey on 10 August 2007 [A37] and with CPR 44.8 regarding the time limit to the payment, which has caused the claimant’s detriment to his normal ability to deal with the current appeal.  The defendants have been fully represented but did not make appeal from that order and have so far failed to provide any proper reason for their failure to comply with the order and the rule of the court [C20, C21].  Instead, they tried to influence the trial Judge to make an order to directly override that order of HHJ Bailey unlawfully though it failed upon the claimant’s opposition.  Immediately after last trial on 11 September 2007 where the trial Judge made an order at paragraph 3 aiming at setting aside the claimant’s Warrant to enforce the order of HHJ Bailey [11.3], the defendants further influenced the manager Skeete to have that Warrant set aside unlawfully before that order from last trial was promulgated on the 24 September 2007.  Nevertheless, nothing here can release the defendants’ obligation to comply with the order of HHJ Bailey to make the payment to the claimant.

377. Although the defendants finally served copies of their Skeleton Argument on the claimant and HHJ Collins [C21, A51-56] a month after the claimant’s request [C20], such copies were modified version from the one they lodged to the court at last trial [A45-50] but it provided without giving any notification.  A notable modification is found in paragraph 4 with an addition: “there further remains an outstanding application by the second defendant for default Judgment” [A52.4], but such application has never existed at all according to the court’s record and the defendants never made such application orally at last trial, either.  On a reasonable belief, such has made the defendants into conspiracy in cheating the appeal court and the claimant in relation to the current appeal.  

378. During the claimant’s making transcript of the Judgment from last trial in purpose of this appeal, the defendants had the draft of the Judgment originally transcribed by the transcribers modified in favor to them before it was sent to the trial Judge for his approval [D53].  Such conduct of the defendants not only was unreasonable, underhanded and improper but also it reached the criminal level.  In addition, they also influenced the manager Skeete to leave a copy of such modified Judgment draft in the case file of the court together with the claimant’s current appeal bundle unreasonably.  After the claimant inspected the case file and reported such problem to the court service, the manager Skeete tried to mislead the claimant in order to cover up the problem.

379. Besides, the defendants were also involved in the similar unreasonable actions, i.e. improper delivery of the hearsay evidence against the claimant to the appeal court (no matter fabricated, improperly interpreted by ignoring the background and necessary conditions, and/or unlawfully obtained), but without serving on the claimant under proper procedure of civil proceedings, in purpose against the current appeal.  It is not only necessary and important in a common sense but also just and equitable under the overriding objective for the appeal court to deal with the hearsay evidence received under proper procedure, i.e. to disclose it to the claimant and allow him to challenge it before any further decision in relation to this appeal will be made.

PART IV

MY IMMIGRATION CASE

References in the format -

 [xx.x]

is to [page.paragraph] in the appeal bundle. 

I believe that the facts stated in the statement of case are true
Signature______________________________
Date__________________________
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