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1. I came in London from the USA on 7 November 2002 to work as a postdoctoral assistant with a 5-year contract of employment for my last postdoctoral training (also last part of my high education) at the School of Crystallography, Birkbeck College, the University of London for a supposed 2-3 years [].  Although I did not know anyone in London when I just came and I received many helps from different individuals for me to settle down in London and to started my work in the lab, few bad guys from the school, on the basis of false information against me personally they received, engineered through the letting agent series of unlawful harassment or assaults against me at my first residence in London, finally to forced me to move out of it in only one month, and so far the deposit of that tenancy has not been returned yet, from which my flat case came [].  At meantime, those few bad guys also made malpractice against my bacterial culture, cell culture and protein purification experiments.  When I made a complaint to the school about the tempering of the culture experiments on 3 January 2003 [], the school proposed to terminate my employment, and the Birkbeck Personnel Manager made final decision to terminate my contract of employment in late January 2003 on the grounds of the false information against me, my effort to try to resolve the flat case under a legal help and my complaint made to the school but without complying with any contractual terms required for the termination [].  The termination occurred on 7 February 2003 at the mid-point of my 6-month probation period led the commencement of my employment case at the Employment Tribunals (ET) at Central London on 24 April 2003 [B73-77].  The termination also invalidated my 5-year Work Permit immediately [], from which my immigration case blasted out later [].
2. The Employment Appeal Tribunal (EAT) determined the breach of contract complaint of my employment case was determined finally in early 2006 (nearly three years after the commencement of the proceedings) by the entitlement issue (“the college was in breach” regarding the termination []) and liability (“the appellant is entitled to damages” []).  After such ruling of my employment case by the EAT, the college refused my proposal for reinstatement in order to settle the case informally and finally [].  Further, compensation of my employment case was not awarded properly [] and my appeal based on damages ended by refusing permission at the Court of Appeal in May 2007 [].  The claim of my flat case commenced at the county court on 22 September 2005 [] was dismissed with awarding the landlord of £2058.55 at the trial on 11 September 2007 in Central London [], and my appeal from such decision to the same county court ended by refusing permission, too [].  My immigration case was blasted out from the deliberately stealing of my passport with the 5-year UK visa in November 2005 (), the loss of my supporting documents from the Home Office [] when I applied for a temporary visa in order for me to complete my employment case in June/July 2006 and the dismissal of my following appeal from the Home Office’s refusal of my application to the Asylum and Immigration Tribunal (AIT) in December 2006 [].  My application for reconsideration to the Administrative Court [] was refused in April 2007[].  Such situation not only has caused unreasonable protraction of my legal cases and any proper resolution of them but also have prevented me from resuming my career from the unlawful termination and even from my getting out my current 5-year unemployment and over 2-year homeless status. 
3. It has been known that such situations were caused by the parties of the dismissing officers and two representatives through their repeated unreasonable conduct of the proceedings with the false information against me they made up mainly during the proceedings as well as by irresponsible rulings of the cases by some Judges at different courts.  In order to find a proper outcome from such unusual situations of mine, it would be useful to briefly view the history of these cases and their causes as I have understood gradually and better and better during passed 5-year proceedings.
PART I

MY EMPLOYMENT AT BIRKBECK COLLEGE,

PROBLEMS AT MY FIRST RESIDENCE IN LONDON

AND TERMINATION OF MY EMPLOYMENT
Purpose of My Coming UK Was to Complete Postdoctoral Education in Crystallography for 2-3 Years
4. After graduation from the college and several-year academic work in a university in China, I went to USA on 24 June 1987 to pursue for my graduate studies in order to establish my scientific career.  I obtained my Master Degree at Clemson University in 1989 and my doctoral degree (Ph.D.) in molecular biology and biochemistry from Temple University Medical School in May 1996, and then worked as a postdoctoral trainee in two top labs of the fields thereafter [B83-85].  Such training intensified my skills in doing researches in the fields, which is evidenced by my 7 publications in the fields, 2 first-author ones from my Ph.D. studies and the 5 others from my postdoctoral education (in 4 of the 5 publications I was also the first author).  As such, I would publish one paper each year during my passed postdoctoral education and two papers each year in average in latest postdoctoral training.  Besides, during my graduate studies and subsequent postdoctoral training, I continued to perform at top level in each place where I studied and worked, which can be evidenced partly by numerous awards I obtained during those periods.  In light of the top biological studies are going into a structural age and the crystallographic technique remains a major technique in resolving the 3-dimensional structure of a macromolecule, I decided to extend my postdoctoral training further into crystallography in order to gain a competitive position for current and future research in the fields.  For this purpose, I took one-year training in crystallography during my work in Department of Biophysics at Boston University where I gained comprehensive knowledge and techniques of crystallography and then came to the School of Crystallography, Birkbeck College in UK in November 2002 in purpose of completion of my postdoctoral training in crystallography, the last part of my high education.  The School of Crystallography at the college, according to my knowledge, is the only crystallographic school in the world, and this was an important reason why I chose it over other opportunities in USA for my crystallographic studies.  

5. Professor Waksman was my supervisor at Birkbeck College who is a crystallographer specializing in structural studies of bacterial proteins and moved to Birkbeck College from Washington University in USA in 2002 (several months before I came to Birkbeck College).  Upon my application for such training in crystallography to Professor Waksman and his communications on my application [], the college offered me a contract of employment on 29 August 2002 to work in a position as Postdoctoral Research Assistant in a term up to 5 years under an external research grant awarded to Professor Waksman [].  Before I accepted the offer, Professor Waksman estimated a period of 3 years before I could complete my crystallographic training in his lab.  I expected even a shorter time (1-2 years) on basis of my relevant research experiences and my previous training in crystallography at Boston University.  At meantime Professor Waksman also promised me that I was allowed, besides to do the project provided from his lab, to spend 20-25% of my time in the lab to work on my own project (a more competitive one: structural studies of a key human tumor suppressor protein p300) [].  I accepted the contract on 5 September 2002 [20], agreed mutually with Professor Waksman and the college the date of 1 November 2002 to take up the post under the contract [], quit my job at Boston University from the beginning of October 2002 [], left for London on 6 November 2002 [] and started my work at Birkbeck College on 7 November 2002 immediately after I arrived in London.
6. After I started my work at Birkbeck College, Professor Waksman changed my main research project to another more difficult one in respect of protein expression and purification because the proteins to be studied in the new project were complex of 2 unstable proteins (VirE1 and VirE2) without any easy approach available to purify them at that time.  Such difficulty in the protein purification had been evidenced by the work of this project by another previous postdoctoral researcher (Dr. Savides) in the lab, who obtained a protocol to purify the protein complex but which were not able to produce any useful crystals as described in his protocol [].  I accepted this project because I was the only person who had more experience in protein purification in the lab.  I started to work on it from 18 November 2002 as soon as the expression construct arrived at the lab.  My initial work on this project before the holiday season (about a month or so) included the paper work under the health and safety regulation, storage of the cloned construct, protein expression assays of 2 protein clones in small and then large scales and preparation of the following purification of the protein complex.  After the New Year, during the final month of my employment at Birkbeck College, I made series of tests and optimized purification procedure of the protein complex from that previous protocol.  By using my modified protocol [], I purified out much better protein complex, from which the promising crystals were produced successfully in merely several days at the first trial.  Such work I had done within a period of about 2 months laid down a framework for another paper centering the purification of the protein complex in purpose of crystallographic research.  The importance of this potential paper is based on the difficulty to express and purify this protein complex useful for its crystallization and the facts that the crystallographic techniques have been much more simplified by the development of computer programs, and so the quality of a crystallographic research this day largely relies on the quality of the crystal used for the diffraction and the quality of the crystal depends on the quality of the protein used to produce the crystal.  On 5 February 2003 in the lab, Professor Waksman and many other colleagues from the school witnessed and praised the crystals produced from the protein complex I purified.  Such work I had done at the college was detailed in my Witness Statement used at the Employment Tribunal (ET) for my employment case in 2003 [].
7. Besides my experience, the time I had spent on my work during my employment at Birkbeck, for example I did not missed any working days and had worked on all Saturdays, many Sundays and some other holidays, secured me to archive such progress of my work.  Further, it would not be possible without many direct and indirect helps from my supervisor Professor Waksman, my colleagues in the lab and the school (especially, the lab manager, school computer technician Dave, and many from Franklin Laboratory), other academic departments of Birkbeck I contacted, staff in the school's main office, staff in the college Personnel Department, and other personnel in the college in relation to my employment and probationer’s training (especially the health and safety officers from the college Dr. Jim Pitts and from the school Steles), as well as helps from many others in Department of Molecular Biology and Biochemistry at the University College London (such as offering facilities, reagents, technique and administrative assistance).
Problems Both at my Residences and in My Employment in UK Initiated from False Information against Me Personally
8. Yet, I had encountered series of problems from the time when I was trying to find my first residence in London several days after my arriving there, to my vacating the first residence under unlawful eviction one month later, until my contract of employment at the college was terminated on 7 February 2003 [64].  The very root to the problems I encountered at my first residence in London and at my work at the college was the same one.  The problems in my work at the college leading to the termination of my employment came from the problems occurred at my first residence in London.  The other parties of the Respondents in my employment case not only involved in making the problems at my first residence in London and supported the defendants of my flat case to refuse the settlement proposal from my solicitor at the end of 2002 and in January 2003 but also they have further assisted the defendants against the flat case in improper and unlawful ways that they used repeatedly against my employment case during the proceedings.  After years legal battles on my employment case since 24 April 2003 and on my flat case since 22 September 2005, the details of events leading to the commencement of two cases as well as to unreasonable protraction of the proceedings and preventing them from proper resolution have become clearer and clearer.
Unlawful actions made at my first residence in London by few bad guys through letting agent

9. Upon arriving in London, although I had not known anyone, I received a lot of helps to settle down in the lab and in London and start up my research work, including college Personnel staff’s assistance for the registration, residence hunting and opening a bank account, and helps by Barbara and Nick from the school main office for offering reference letters (for renting my residence) and ordering facilities and reagents (for research work), etc.  I enjoyed the offering to every new comers for one-week stay in hotel in order to find my own residence during that one-week period, and lived in a small hotel a couple of blocks to the Birkbeck campus that was reserved under help from Laurent Terradot (a French postdoctoral worker from Professor Waksman’s lab) before I came to London.  I started to look for my own residence in London immediately upon my arrival.  In light of my purpose in London (to finish my last postdoctoral training, also last part of my high education, as soon as possible, before looking for my academic position), I planned to find a residence in the central London close to the lab.  Because living in the central London is expensive, I prepared to share a flat or house with others.
10. In response to an advertisement that Mr. Alex Begun (a collaborator of the letting agent, the Golden Eagle International Ltd) put on London Loot magazine [] for renting individual rooms (£195 per week) in a 3-bed flat in a building at Park Lane W1 on 8 November 2002 through the lab telephone, Mr. Begun showed me that flat by an appointment in the morning of the next day [B147.2].  It was a two-bedroom flat actually with snow-white wall and high ceiling containing a master bedroom with a large King-size bed, a smaller bedroom with two single debs, the larger living room with a large leather sofa, a dinning tale with four chairs, a large coffee table and a piece of rug, a kitchen with a refrigerator, a four-burner set plus an oven, a small washing machine / spin dryer, a wall-to-wall bench and several empty cabinets below the bench and on the wall above the bench, a bathroom with a toilet, and another shower unit at one end of the hall way [].  The closet in each of the bedrooms was also empty, and a closet in the hallway contained few items for maintaining purpose.  That advertised price £195 per week was the rent for the living room actually.  
11. Mr. Begun explained that it was very common in the central London that professionals share in a flat and the living room is used as a bedroom.  He further promised that the living room in that flat would be converted to a bedroom by moving into a bed (that king-size bed from the master bedroom, and then one of two single bed might be moved from the smaller bedroom into the master bedroom) and a wardrobe.  The impressive quality and condition of the flat and its excellent location adjacent to Hyde Park and to the Oxford Street Shopping Centre made my intention immediately to take a room in the flat.  I expressed to him that I preferred to the master bedroom with £175 per week, which had better rent and space enough to my personal belongings being shipped.  Under further solicitation by Mr. Begun that the rent of the whole flat would be relatively cheaper (£2058.33 per month) if I would look for two other flat-mates by myself.  I further requested that, if it was the case, I would like to have the large sofa and even the dinning table set removed from the living room according to my experience of more than 10-year renting history in the US that many renters like their own (even simple) furniture and more space).  He then promised that it should have no problem and that he and the letting agent would offer help in my looking for the flat-mates.  As such, we got the deal [B147.3-4].  Thus, the Tenancy Agreement with such tenancy by my renting the whole flat rather than a room had an implied condition (or implied purpose), i.e. I must find flat-mates to share the flat that was the obligation of both sides to have to archive under cooperation.
12. At meantime, Dr. Christine Slingsby (a junior faculty member of the School of Crystallography with her mentor being the Head of the School and with her lab sharing the same large room with Professor Waksman’s lab), by knowing that I was looking for that residence at Park Lane W1 through the wife of Mr. Oval Bateman (he was a member of Dr. Slingsby’s lab and she was a telephone operator in Birkbeck switchboard), led few staff of the school (such as Laurent, the school computer manager and another one from the school main office) to directly contact and influence some staff of the letting agent of that rental property regarding my renting that flat.  As the result, the staff of the letting agent dumped a lot of low-quality furniture and items into the flat that I intended to take after my viewing it on 9 November 2002.
13. Since I just came and did not have any problem with any of them (even some of them I had not met with yet at that time), one question would be why they could do such against me.  Although they never told me the reason straightly, it has become known (after the story spread in the school and we had some conversations in relation to the matter) that the information of so-called my “personal details” they received aroused their motives in doing it.  It can tell from such effect that the “personal details” was false information prepared for personal attack against me.  In fact, before coming to London, I wrote an email from the lab at Boston University (BU) in the USA to Laurent on 5 September 2002 for information about moving and finding living place in London, and Laurent responded it also by email with his full address on the next day [B144].  The only other lab-mate of mine at BU unauthorized access my email exchange with Laurent, and he, after I left for London, sent to the School of Crystallography the “personal details” that he made up after I reported his misconduct to the Department of Biophysics at BU [B100-101] under my supervisor (Professor Shipley)’s firm request [B99].  I also knew that he had a Taiwanese wife and I met her with him together twice but she never gave any response to my friendly greetings to them (even without any friendly face).  Please be not misled.  I also heard similar misconduct of his from others and from a M.D. and Ph.D. student (an American and white) himself who worked in Professor Shipley’s lab before and liked electron-microscopy to be his Ph.D. work but finally decided to leave for another lab reluctantly though Professor Shipley had funding and needed people to work in his lab.  According to my knowledge, the “personal details” contained the information he directly made up (either fabricated or incorrect) and he collected both from a couple of bad guys (also either fabricated or incorrect) and from either innocent people but under his and those bad guys’ influences or my personal belongings and personal information unlawfully obtained from my residences and my computers (either inaccurate or wrongly interpreted, especially without providing its background and relevant and necessary condition).  Those few bad guys from the school did not try to find out those “personal details” was correct information or not, rather they relied on it to make series of unlawful actions at my first residence in London.  Even if it were true and correct information, it still cannot justify this and later other repeated unethical, unlawful, criminal and even inhuman actions against me under legal term, which were discrimination clearly (no matter on which precise ground, such as my race, nationality or social origin).
14. After I signed the Tenancy Agreement under that deal [] and paid the deposit (£2058.33) in the letting agent’s office on 11 November 2002, one staff of the letting agent, Mr. Faisal Missbah, brought me back to the flat in order to work out the inventory.  By surprise to both of us, that flat at this time became full of the low-quality furniture and items, and even many of them were in shabby condition (I took several photographs of some of the dumped shabby furniture at that time []).  The dumped wanted furniture included a large table, two chairs and one or two small tables in each of the bedrooms; several small tables, two broken lamps, a broken TV set, and some other items in the living room; in the kitchen: different cookware full of the surface of the bench, different pots and pans (including severely rusted ones) full of the lower cabinets, many different sizes of dishes, cups and mugs in upper cabinets, and plastic boxes and other items on the floor; and beddings and clothes full of two bedroom closets, and the hallway closet also full containing the burned iron board, the broken cleaner and etc [].  Straightly, the letting agent used the flat as their storage warehouse and was also in purpose of blocking my finding flat-mates. 

15. Importantly, such dumping by the letting agent had made Mr. Begun’s showing of the flat to me on 9 November 2003 to become misrepresentation, which would entitle me to treat the Tenancy Agreement we had signed rescinded under s 2(2) of the Misrepresentation Act 1967.  Unfortunately, I did not have much legal knowledge and I did not know such right of mine at that time.  But I did try my best to react reasonably under such situation by refusing to sign the Inventory Agreement and demanding to restore the original condition of the flat.  Mr. Missbah helped me to have a meeting with the Director of the letting agent, Mr. Siha, in order to resolve the problem.  It has understood that, in response to my complaint on the dumping during the meeting on the same day, Mr. Siha cheated me actually by persuading me to move into the flat without delay and to believe that he would have all the furniture and items in the flat (that I did not need) removed on the following weekend.  I paid the first month rent and moved into the flat on 13 November 2002 but nothing had been removed under that promise until the end of the tenancy except for the dinning table set (the best-quality furniture in the flat), two coffee tables and few other small items (from the living room on the following Saturday of 16 November 2002) and the large sofa (in the following week after much hassle) though a wardrobe and a chest of drawers were moved into the living room as promised (by 22 November 2002 but without serving me any 24-hour notice under the law).

16. On 19 November 2002, while I was working in the lab, Dr. Slingsby contacted the letting agent and instructed Laurent to gain their entry into my flat in assistance from the letting agent and to make one damage on the door of the washing machine.  Although the damage was light and the damaged washing machine was not my own property, the event (such breaking into my flat without my consensus) was a serious security and safety incidence, or might be called a criminal act under UK law and an assault against me under common law of tort. 

Malpractice against my work by those bad guys initiated from my complaint to letting agent

17. Facing such severe problems, I made a complaint to the letting agent via the lab telephone on 25 November 2002 about that criminal event, the failure to fulfill the Mr. Siha’s promise and the other unlawful entry into my flat by the letting agent but a staff of the letting agent refused my complaint, which forced me to exercise my civil rights to find a solicitor (Mr. Elton) for help in order to resolve the problems with the letting agent [].  Mr. Elton made the first formal complaint to the letting agent in a letter dated 3 December 2002 [] with a proposal to resolve the problems informally.

18. By knowing my complaint to the letting agent, Dr. Slingsby instructed a minority student (working in her lab) to make misconduct in poisoning my bacterial culture experiment on 26 November 2002 (in purpose of punishing me), which I observed on next day.  Such observation prompted me to make a repeat culture with a different bacterial inoculum immediately and the same inhibition occurred again on the following day.  Then, I ordered the same antibiotics (ampcilium; the school should have the record of this second order of the same antibiotics in late November 2002) again, made the new and same culture medium, and prepared the new colonies of the same bacteria in relation to VirE1, VirE2 and p300 in order to make tests and find out the cause of the unusual inhibition.  According to the results of the tests, the problem neither came from the earlier used antibiotics nor the bacteria but it came from the medium, the condition of which had been changed from normal to inhibitory to the bacteria.

19. At meantime the letting agent prepared a response letter to Mr. Elton on 6 December 2002 but refusing Mr. Elton’s proposal by claiming a six-month term of the tenancy (there was no any insertion at the term of the tenancy in the Tenancy Agreement actually []).  By knowing this, Mr. Bateman (whose home had walking distance to my flat and to the lab) gained his entry into my flat through staff of either the letting agent or the porter’s team at that property building during the day of 7 December 2002 (a Saturday and also a colder day) and turned off the heating of the radiators from within the flat (another criminal event).  After I wake up from the cold flat in the next morning, I made a complaint to the porter on duty (Julie) who went to the flat, witnessed the situation and recorded it in the porter’s logs [].  On the following Monday I also informed the heating problem to Mr. Elton, and Mr. Elton made a formal complaint to the letting agent in a letter faxed on 9 November 2002 [].  But Mr. Siha in his response letter dated 6 December 2002 but faxed to Mr. Elton on 10 December 2002 mentioned nothing on two alleged criminal actions in relation to the heating and the damaging the washing machine []. 

20. Further, Mr. Bateman, during that night of 7/8 December 2002 after I observed my cultured bacteria starting to grow up (the medium started to become cloudy) and left the lab, went to the lab and poisoned that bacterial culture experiment causing the culture medium to become clear again [48].

21. I showed the bacterial culture incidence to Professor Waksman first during our weekly meeting on 2 December 2002 and also the results of the tests in another meeting in the following week (9 December 2002).  I followed Professor Waksman’s instruction to make another test with a different bacterium in order to confirm the cause of the problem [252.10-253.15].  From the result of this later test, Professor Waksman also understood the problem: “... It rarely other people’s fault and when it is, then it is often a benign oversight or a problem in the lab policy that can be easily rectified. It is almost never a deliberate attempt at sabotaging...” as stated in his letter to me on 17 December 2006 [49].  It was clear to both Professor Waksman and me that such incidence in the research came from the other lab sharing the same lab room.  Because of this, those few bad guys of the school tried to influence and make pressure on Professor Waksman in relation to his request for the special redesign work inside the office room for his lab staff in November/December 2002, in purpose of having me punished.

22. At meantime, after I had finished my paper work for both projects on VirE1/VirE2 and p300 under the health and safety regulation, the health and safety officers of the school informed me that it was OK for me to do VirE1/VirE2 project and to start p300 work but without involvement of adenoviral E1A.  Thus, I ordered the proper insect cell line from the company to try to grow up the cell for later expression of p300 protein constructs I had prepared.  By knowing this, Dr. Slingsby instructed that minority student again to poison my cell line culture and finally killed that ordered cell line before the Christmas 2002 [], which forced me to go to Department of Molecular Biology at the University College London for help in order to obtain the same cell line from Professor Swann’s lab and grow it up in the facility there.
Refusal by letting agent to resolve problems of dumping and continued criminal actions led discharge of Tenancy Agreement

23. In addition, those few bad guys of the school instructed one staff of the letting agent to steal from that flat a chain of my spare keys to the locks of my personal belongings on 9 December 2002, such as my computer, file cabinet, suitcases, garment bag and others.  Then those stolen keys were passed to those few bad guys of the school for their later criminal actions in my other residences in London. 

24. After I moved into my first residence, I put three sequential advertisements on London Loot to look for flat-mates that was published on 15/16, 20 and 28 November 2002 respectively with each covering 4 other following publications under the Loot policy.  There were a dozen of parties (all professionals working in the central London) who, after responded to the advertisements, went to view the flat, such as a legal professional, a college student, a couple working in a bank, and etc.  All of those viewers liked the quality and location of the property but all of them dislike its content (the dumped furniture and item) and complained that there was no space for them to keep their own furniture and/or other stuff.  As such, I could not secure any flat-mate after three advertisements, and so I could not afford to continue live there.  At meantime my personal belongings shipped from the US to London had arrived and were ready to pick up in late November 2002 [] but I could not take them to the flat because those dumped furniture and items had already occupied the space that ought to keep them.  It was clear that those dumped low-quality and shabby furniture and items in the flat (the letting agent had refused to remove under Mr. Siha’s promise) that caused such situations (unlawful eviction under s 27 of the Housing Act 1988).  For this reason, Mr. Elton in his letter to the letting agent dated 3 December 2002 declared that the dumping and the criminal actions against me made by the letting agent had caused fundamental breach and discharge of the Tenancy Agreement, and he, after the letting agent rejected his settlement proposal by claiming the unrealistic six-month term, advised me to move out of that property on 12 December 2002.

25. Mr. Elton refuted the letting agent’s claim for the six-month term in his letter to it dated 10 December 2002 [].  After I moved out of my first residence, Mr. Elton sent another letter to the letting agent on 18 December 2002 [] with evidence (such as advertisements [], photographs of the shabby furniture and the damaged washing machine [], and chronology of the relevant events []) to press it to settle the case.

26. At meantime Mr. Bateman gained his entry into my second rented flat in London through the landlord (a minority man) while I was working in the lab and searched my personal belongings including information in my personal computer in order to find “evidence” in relation to the information of those so-called “personal details” or others against me. Mr. Bateman’s action caused my conflict with the landlord (who also lived in the same property) and I was forced to move out again from my second residence in London in only two weeks (before the Christmas 2002).

27. Further, Mr. Bateman went to the Head of the School (Professor Moss) and claimed that my culture experiments broke the health and safety rules and he tried to stop it.  I had followed all instructions from the safety officers of the school and the college and so did not break any rule.  In contrast, putting the toxic chemicals into the culture medium during the malpractice itself was violation of the health and safety rules, which Mr. Bateman as a chemical major should understand.  Mr. Bateman must have also shown Professor Moss the “evidence” he obtained unlawfully from my private residence but Professor Moss as a scientist and the Head of the School must have rejected it because it must have been too bad to be used against me formally but the event itself was still used as a reason against my work as indicated by the statement in his email to Ms. Groark on 8 January 2003: “Wuchao has had some problems with moving to London that may have affected his work” [55].

Initiation of termination by School and Ms. Groark relied on my complaint to School
28. Facing such continuous and severe problems both at work and at my two residences and the situation that Professor Waksman could not do anything about them even though it was also damage of his own research project, I reported the problems to Professor Moss orally at first at the end of the December 2002 after the Christmas and then in writing, under Professor Moss’ request, after the New Year dated 3 January 2003 [B81-82] in hope that the school could help to resolve the problems.  By surprise, the school did not do so as expected, rather, in a meeting with me, Professor Moss questioned whether it came from the failure of my experiments and whether it was due to a fault in the experimental procedure.  Culture of bacteria in a commercial medium is the simplest experiment in the lab and high school students can do it well.  The incidence I had met was unexpected and very unusual (under the same procedure with the same materials and facilities that had been proven no problem for many times since I started work at Birkbeck on 7 November 2002).  But Professor Moss stood very firm and would not accept my complaint.  Instead, he tried to ask me to admit that those complained malpractices came from my own experimental failures.  Of course, I refused to do so.  It was followed that Professor Waksman had the questioned culture medium tested one month after the incidence and announced that there was nothing wrong with the medium.  From this, both Professor Moss and Professor Waksman made the allegation about what I had refused to admit, i.e. the complained malpractice came from my own experimental failures, and this was where the school’s intention to terminate came from.

29. Clearly, this allegation was incorrect because Professor Waksman had known about the malpractice and it should be no much doubt, especially for the scientists, to understand that the test of Professor Waksman was invalid regarding that conclusion.  Not only could it not confirm what happened in the incidence occurred over a month ago but also it could not tell what caused the complained incidence at all.  It could tell from here that their intention to terminate did not come from the results of the test but it came from my complaint impliedly against Dr. Slingsby and Mr. Bateman as the members of Professor Moss’s group.  It was pretty clear that Professor Moss knew what had happened regarding the culture incidences at that time better than I did but he was reluctant to properly and fairly resolve the problem.  Instead, he must have believed that I was the easiest person to be manipulated and so the termination of my employment would be better way for him and for his group and at meantime also would please Dr. Slingsby and Mr. Bateman (they might be tough persons to deal with). 

30. There was a Public Interest Disclosure Policy of Birkbeck College that was made under the Public Interest Disclosure Act 1998.  This policy applies to every member in the college and was listed in the College Handbook, and so it was part of my contract as a condition of employment.  The policy describes: “If an individual makes an allegation in good faith, which is not confirmed by subsequent investigation, no action will be taken against that individual.”  As explained by the 1998 Act that has been integrated into the Employment Rights Act, such good faith includes that the complaint is made directly to the employer.  Thus, any punishment on the basis of my complaint made to the Professor Waksman and the school would be in breach of such condition of the employment at the college and against the UK law.
31. Before the Christmas, a postdoctoral researcher named Sebastien came to visit Professor Waksman.  After talking with Sebastien, I became known that he came from the lab of Professor Waksman’s brother in France and was looking for a job urgently.  According to Dr. Yeo (a senior postdoctoral worker in Professor Waksman’s lab), Professor Waksman did not allow Sebastien to stay in his lab initially probably due to his limited budget plan at that time when he had already accepted several other new postdoctoral workers to his lab from after the New Year.  However, after I made that complaint to the school about the problems both at the work and at my residences, those few bad guys made pressure on him and Professor Moss decided to terminate my employment after my complaint, Professor Waksman planned to replace me with Sebastien.  As such, in purpose to terminate my employment, both Professor Waksman and Professor Moss reported my complaint through emails to Ms. Groark on 7 and 8 January 2003 [].  In order to support the termination proposal, Professor Waksman made an incorrect allegation against my work progress in another email to Mr. Groark also on 7 January 2003 [].

32. Ms. Groark as the college Personnel Manager who bound my contract of employment should know the relevant conditions of employment in relation to the contract and the contractual terms required for the termination.  Although, in her reply email [], Ms. Groark advised Professor Moss and Professor Waksman about the Probationary Procedure of the college because my employment was still within the first 3 months of my six months probation period (which required gross misconduct for the termination by the procedure), she failed to advise them about the college’s Public Interest Disclosure Policy and related law that bans any punishment on the basis of a complaint made in good faith at all, which was more relevant to the termination proposal of the school.  Further, Ms. Groark accepted that termination proposal from the school actually and so she, according to my knowledge, initiated the termination process by treating my employment as a special case in preparing for termination probably at the end of my probation period.  Thus, the initiation of the termination by both the school and Ms. Groark in early January 2003 was based on my complaint, which therefore was in breach of the condition of employment under the college’s Public Interest Disclosure Police and must be considered as unfair dismissal, no matter within or after the probation period, under s103A of the Employment Relations Act 1996.
Final termination proposal from Professor Waksman relying on his false allegations against my work came also from false information against me personally

33. Dr. Slingsby and Mr. Bateman were unhappy about my direct complaint to Professor Moss and about Ms. Groark’s decision not to make immediate termination of my employment under the School’s proposal on the basis of my complaint, especially knowing that I had geared up speed in my protein purification work for the VirE1/VirE2 project and cell culture work for p300 project after the New Year.  At meantime, the letting agent had not made any response to Mr. Elton’s letter of 18 December 2002 and had not returned the deposit to me under the term (cause 12) of the Tenancy Agreement (within 28 days from the vacating the rental property), either. Mr. Elton chased up with another letter faxed to the letting agent on 8 January 2003 to press it to settle the case and repeated my intention to refer the claim to the county court it could not be resolved informally but the letting agent refused Mr. Elton’s proposal again still with the claim for six-month term of the tenancy.
34. Under such situation my cell culture work met problems again after I had obtained the cell line from Professor Swann, was growing it up in the cell culture facility in the Department of Molecular Biology at UCL after agreed by Professor Waksman (also the faculty member of that department), the facility manager Dr. Djordjevic, the facility owner Professor Swann and the departmental administration in preparation for expression of the p300 protein constructs at Birkbeck later.  Dr. Slingsby engineered, and Ms. Groark was also involved in, killing that cell line in the UCL facility unreasonably without my knowledge in advance by an excuse that I did not get approval under UCL’s health and safety regulation (but that cultured cell line was a non-recombinant healthy cell line, and the purpose of the culture was to grow up the cell line but not the actual work of the p300 project).  Therefore, their action on ground of this excuse and later termination decision by Ms. Groark and Professor Waksman by using this excuse as one of the grounds [] were inappropriate).  After I obtained another sample of the same cell line from Professor Swann’s lab and tried to grow it up by using the newly ordered incubator in Professor Waksman’s lab, Dr. Slingsby again instructed that minority student to try to poison and kill it under culture though it was not successful this time under my precaution.
35. At meantime, Mr. Bateman made plot to influence another postdoctoral worker (only another expert in protein purification in the school at that time) to make malpractice against my protein purification experiments (it will address further below).  I witnessed that Mr. Bateman collected some of analytic data of such damaged purification and put it in comparison with the similar analytic data from that expert in a normal situation.  He thought such was good evidence showing my “incapability” in addition to the false allegations against my complaint to the school.  Mr. Bateman must have showed that made up evidence against my work to Professor Moss who then believed it and so supported the further termination push to Ms. Groark on the basis of it, as Professor Waksman described in his email to Ms. Groark on 27 January 2003: the school also thought: “dismissal is the best way to go.” 
36. After the New Year of 2003, more postdoctoral workers came to Professor Waksman’s lab.  Professor Waksman asked the new postdoctoral workers, before starting their bench work, to work a project of primary and secondary protein structure analysis similar to the one in my Oncogene paper [].  Unfortunately, they could not get the result to match what I did.  Before they could ask me for help on the matter, those few bad guys of the school jumped in to offer those stolen keys of mine and to direct the breaking into my third flat in London and the searching of my personal belongings and information in my personal computer and storage CDs in January 2003 in order to find out how I worked out that project.  They made the break into my residence for several times also trying, as the same as Mr. Bateman, to look for other “evidence” against me (once the police was even called in to observe the crime scene).
37. According to my knowledge, the “evidence” that they might be interested in might include the followings: (1) The information regarding the problems that I encountered previously, which had nothing relevant to my work at Birkbeck College and the background of which they did not know; (2) the records of my first practice by myself to learn the real crystallography, which might not be perfect but had nothing relevant to my work at Birkbeck and which also was the reason why I came the School of Crystallography to learn more crystallography; and (3) my previous personal experiences and my political experiences in China from my own biographic records, which belonged to my private business and evidenced my different social origin.  The relevant issue regarding the political matter, if any, should have been that I have chosen sciences but not politics since then for my career and my life.  This was the reason why I had gone to USA for my higher education since1987 and came to UK to finish last part of my postdoctoral education.  Thus, there was nothing there that could really prove those “personal details” without any fabrication as they did and further relied on for personal attack against me, for unlawful actions at my private residences and for their malpractice against my research work.  In fact, they also added some information from Birkbeck of their fabricated new stories into the “personal details” for the same purpose against me personally.
38. In order to help for getting ride of me, those few bad guys used their further made-up “personal details” to influence Professor Waksman.  Professor Waksman, under influence by those few bad guys with the false information against me personally and also in order to archive his plan to replace me with Sebastien, made more false allegations against my work, e.g. regarding my research work presentation in the lab meeting [] and my modification/optimization of protein purification protocol from that previously failed protocol in another email on 27 January 2007 [], which had been addressed in my amended Notice of Appeal used at the EAT dated 3 January 2005 [B122.19].
39. Another example of such incorrect allegation was an informal event regarding the interpretation on two raw electrophoresis gel data, one from my first round purifications of the VirE1/VirE2 protein complex that was about 90% pure with few trace of other contaminants and the other from Laurent with only single visible band without any other trace contaminant.  Professor Waksman concluded that the latter purification of Laurent showed his better technique.  However, the crucial problem in relation to that Laurent’s purification had been known that the protein of that single band had been proven not the expected one.  Although that single band seemed pure, it is one of the common problems that a new researcher may meet.  What happened here was that the apparently pure single band was wrongly purified, a very stable and dominant structural protein that was compatible with the purification method used.  Especially, when normal purification technique had not been handled well, all other unstable proteins had been degraded but that stable structural protein was not affected much.  As the result, only a single band could be seen.  There is nothing good in either the result of the purification or the technique used in such purification.  On the other hand, my purification did have a lot of room to further improve but the protein complex to be purified and as shown on the gel was real, and later promising crystallization results from such purified protein complex further confirmed this result.  It is quite usual that a few of contaminants could be traced out in a raw gel data when purification of a protein with normal chromatography without an affinity approach as my purification showed, especially when the proteins to be purified were unstable and a complex of two proteins.
40. Under such situation, Professor Waksman asked me to leave his lab voluntarily on 22 January 2003 with one reason as he explained in front of me at the same time: “you are in your probation period”.  I responded it with a proposal for him to allow me to finish my postdoctoral training in his lab in a half or one year.  At meantime he expressed that he had sent me an email regarding his action.  I thought the problem had been resolved, went back to the lab continuing my protein purification, and so had not read that email until several months later during the proceedings at the ET [B63].  He should know that I did not open that email at all.  Professor Waksman asked me to leave his lab voluntarily again on 27 January 2003.  Because he still did not give any proper reason for his action under my request, I refused it.  Then, he made his final termination proposal to Ms. Groark in another email on 27 January 2003 [].
Final termination decision by Ms. Groark relied mainly on false information against me personally and my effort to resolve that flat case

41. The final termination proposal made by Professor Waksman on 27 January 2003 was apparently based on the evidence against my work performance that Professor Waksman alleged in his emails to Ms. Groark in January 2003 as well as on the fact that I was in my probation period.  But such evidence was not only false or incorrect but also such ground of the termination was contrary to the terms in the Probationary Procedure of the college, which was a part of my contract according to the appointment letter [].  The termination of a probationer after three months of his employment under clause 20.7.3 of the procedure requires a judgment of irredeemably incapable in his work performance.  Even if those allegations against me had been considered as truth, they could not match “irredeemably incapable” definitely, and they could not reach the level of incapable of doing my research job, either, on the basis of the actual research work that I had done in Professor Waksman’s lab during the 3-month employment, at least the protein purification data as I showed before Professors Waksman and Moss and Ms Groark during the meeting on the day of the termination on 7 February 2003.  For the most, they might be considered as mistakes in the research work.  Even if so, the Probationary Procedure allows mistakes of a probationer: “Mistakes will probably be made during the probation period; this is to be expected and line managers should allow for this” as stated in clause 20.4.4.  If Professor Waksman could not understand such contractual terms relevant to the matter, Ms. Groark as the college Personnel Manager and the person who bound my contract should know them undoubtedly.  Thus, the fact that Ms. Groark approved the termination proposal suggested that she must have relied on other factors in making her final decision of the termination.
42. Under repeated refusals by the letting agent to settle the flat case, I showed my determination against the unlawful actions by those few bad guys and the letting agent in my first residence in London and warned, through my solicitor Mr. Elton in a further letter to the letting agent on 16 January 2003, to return the deposit and settle the case in order to avoid “county court proceedings” [B80].  Under such situation, Laurent in front of me in the lab expressed that he would like to pay me for the deposit of my tenancy in my first residence in London that the landlord and the letting agent had refused to return by far.  At this moment, Mr. Bateman came and told to Laurent: “do not pay right now” because he had already known that the school had made decision to support the further push to Ms. Groark for the termination of my employment.  He further advised Laurent to help for such push to Ms. Groark for the termination.
43. Under such influence of Mr. Bateman’s, another French postdoctoral worker (that protein purification expert) of the school was involved in to make the malpractice against my protein purification experiments.  I observed first over the weekend by 21 January 2003 that the proteins in my repeat purification experiment were unusually lost in surprisingly large amount.  Later, after careful observations and tests, I found that the unusual loss of proteins was not caused by pH or the procedural problems (that are the usual factors to cause loss of proteins during purification) but it associated with a stable input into the purification system, for example proteinase to cause degradation of proteins.  Such observations and the results of the tests were recorded in my various research records in the lab (the college, under my requests, gave me the copies of my purification notes and some of the purification data but did not include any chromatogram and gel record regarding this matter) and it was also described in my amended Notice of Appeal at the EAT dated 3 January 2005 [B144.15].
44. After I showed the unusual results to Professor Waksman and inquired the relevant matter in the lab, Laurent and other bad guys of the school who were involved in engineering the problem went to Ms. Groark and showed her their further made-up “personal details” against me personally, the stories they also made up regarding what happened in relation to my first residence in London (i.e. used their made up “personal details” to justify their unlawful actions against me at my private flat), my effort under legal help to try to resolve the flat case with the letting agent, and, of course, their another made-up story about the latest problem in my protein purification experiment.

45. It was this influence by those few bad guys that triggered Ms. Groark to have so-called “Ms. Groark evidence” made, as described in the college’s submissions to the ET dated 11 June 2004 [].  It was said to be the investigation of my disputed experiments during protein purification under clause 20.6.2 of the Probationary Procedure [B52.14-17].  But another major part of the clause 20.6.2 “indicate how an improvement is to be made” to the probationer had never been done.  It came from only single event, and so it was unable to prove any incapability no matter it was correct or not.  In fact, Ms. Groark has never allowed me to know it either during the termination, my rebuttal to the termination at the college or the entire proceedings of my employment case though she did submit it to the court and spread it to many others improperly.  If such “evidence” could not stand a challenge by the person alleged either formally during the proceedings or informally at any other occasion, it would not differ from the false allegation, and, at least, it is still one-sided story.  Now that it was made on the basis of that plot made by those few bad guys against my protein purification experiments and the related false stories described to Ms. Groark, it did not have any true value, which was similar to the false allegations made by Professor Waksman and could not match any contractual reason required for the termination even if it were considered as truth.

46. Clearly, Ms. Groark accepted the false information of those “personal details” against me personally without any investigation (even without meeting me before her final decision to terminate).  As the result, Ms. Groark protected those few bad guys for their repeated criminal actions both against me at my residences and against my research work at the college and punished me by instructing Professor Waksman to ask me to leave voluntarily and immediately and, after I refused to do so, by deciding the termination of my employment at the mid-point of my six-month probation period but without fulfilling any contractual requirement.  Of course, such termination was also discrimination.

47. On 7 February 2003, I was called to attend a meeting in Professor Waksman’s office with him as well as Professor Moss and Ms. Groark.  I had never met Ms. Groark before, as it should have in relation to the termination of my employment from the college, and, even in that meeting, I still did not know she was Ms Groark because she introduced herself: “I am Ros Brayfield, Director of Human Resources.  If you want to appeal, you should appeal to Ms Groark.”  After Professor Waksman handed me the termination notice letter prepared by them and signed by Professor Waksman [], I asked two questions: (1) what was the ground of such termination, and (2) whether was the Probationary Procedure followed.  The only answer to my questions in the meeting was made by Ms. Groark who became angry and did not refer her answer to any of those allegations listed in the termination notice letter nor to the results of her action (the investigation of my research work) but, instead, she threatened: “to call police and storm your flat” indicating that what her relying, at least mainly, on in the termination was (1) the false information of those made-up “personal details” against me personally that those few bad guys of the school showed to her and had tried to prove from the information they unlawfully searched in my private residences; and (2) my effort to resolve that flat case that they made through the letting agent on the basis of that false information against me personally.  This further confirmed that Ms. Groark made the final termination of my employment mainly on the ground of discrimination, no matter on the basis of my race, Nationality or social origin.  Indeed, I was the only Chinese in the lab of Professor Waksman and was the only Chinese postdoctoral researcher in the whole School of Crystallography during my employment at the college.  Therefore, such termination was in breach of an implied term that prohibits any race discrimination in a normal employment and/or education under the Race Relations Act 1967.

48. Such discrimination ground of the termination of my employment was also confirmed by an excuse from the dismissing officers that I had not got married, which they have used to justify their termination with the similar false information against me personally during the proceedings.  In fact, they have still used such excuse to refuse a proper resolution of this employment case when I won the employment case in early 2006 [] and until so far. Nevertheless, such excuse itself was not only an unlawful argument under legal term but also a wrong one in common sense.  It has not been heard that an unmarried scientist or researcher would be problem with his/her unmarried status working in a scientific field.  In fact, many productive scholars, especially scientists, have been so devoted to their professional career that they never got married, such as one of the world's best known and most studied philosophers Plato of ancient Greece, the founder of modern western philosophy and the father of modern mathematics Rene Descartes of France, and the most important European philosopher of modern time Immanuel Kant of Germany.  A near example was Dr. Hye-Jeong Yeo of South Korea who was a senior postdoctoral researcher in Professor Waksman’s lab, unmarried and completed the postdoctoral education at the time when my employment was terminated.

49. Historically, marriage is understood as “life-long” relationships of male-female individuals designed to produce children in order to survive the human society while religious view of marriage emphasizes its moral nature including on the basis of love of the individuals.  In modern time, it emphasizes the legitimacy of sexual relations in marriage that has the dual nature of a binding legal contract plus moral promise.  Therefore, marriage is both individual and social phenomena.  Concerns about one's marriage from family, friends and colleagues are quite usual and may benefit the concerned individual.  However, from moral and legitimate points of view, it would be improper and unlawful to use one's marriage as a condition of either employment or education.  In the term of Western philosophy, according to Ferdinard Mount, “demands [regarding marriage] are clear and consistent: subsistence, private and liberty.”  In American’s straight words to explain, marriage or personal relationship is one’s private life and it is “none of any other’s business”.  The view of such matter may be somewhat different in accordance with the Far Eastern philosophy that may emphasize the role of the authorities in the nation, every social units and a family.  But, in a state of society, none of them can be above the law.  Even the Premier Minister of Britain needs advocate that a pledge of tax break excluding unmarried taxpayers would be unfair.
50. Thus, that excuse treating my unmarried situation as the ground of the termination and further putting my marriage as a pre-condition to a proper resolution of the employment (as well as education) case was wrong on the basis of both morality and legitimacy.  Ms. Groark must have realized such problems of the termination she made in accordance with my contract of employment, the college’s regulation and the law, and so she dealt with the termination process unusually before the termination. (1) The Dean of the Faculty had not been informed of the matter as the Probationary Procedure required; (2) Ms Groark had not told it to her line manager, the Director of the Personnel Department; and even (3) she had not met me regarding the termination at all as it should have normally.  Ms Groark would make the termination as bad as such probably because she mistakenly thought that I would run away after the termination and then everything would go away.  This might be the reason why she decided to offer me £1,000 travel benefit at the termination as indicated by the termination notice letter.

Mishandling termination case by Birkbeck administration led to legal proceedings

51. At the end of the meeting regarding the termination with Ms. Groark, Professors Waksman and Moss on the day of the termination, under my firm request, the Dean of Faculty came and joined in.  Having seen my major experimental data of protein purification presented to three dismissing officers in the meeting including the dried electrophoresis gels of proteins eluted from major chromatographic processes and the chromatograms, the Dean expressed his concern about whether the Probationary Procedure had been followed and questioned the termination.  The Dean asked Ms. Groark’s opinion on the termination, and then discussed the matter with the dismissing officers in a close meeting without my presence.  Of course, in their meeting, the dismissing officers would explain the reasons for their action, which would be mainly two: (1) those false and incorrect allegations made by Professor Waksman and the fabricated and/or wrongly interpreted materials made and collected by Dr. Bateman unlawfully from my residences against my complaint to the school and research work; and (2) the false information of those “personal details” further made-up by those few bad guys from the school.  The Dean should know from my experimental data that there had been no contractual ground for the termination during the probation period (i.e. incapable to do the job and even further irredeemably so) no matter those false allegations and other false information were correct or not.  When I met the Dean last time, the Dean expressed: “If I take in charge of this case, I will let you go back to work.”  No doubt the Dean’s view on the matter, different from the dismissing officers, was on the basis of the information from both sides and was complied with my contract of employment, at least the Probationary Procedure.  At least by this time, the dismissing offices from the school and the college should understand the termination they made was in breach of the contractual term in the Probationary Procedure but they still persisted on their mistake and further acted against my efforts to resolve the employment problem informally within the college and formally at the court of law.

52. After the termination, I made a rebuttal to the termination within the college immediately and also made a request to meet the Master (the Head of the college administration) in order to help for a resolution of the employment problem informally.  The secretaries of Master’s Office showed their sympathy to my employment problem and helped forwarded my papers to the Master.  At meantime, the dismissing officers of the school went to persuade the Master with those fabricated information and materials against my research work (which Professor Waksman and Dr. Bateman made up and Professor Moss had known either from the beginning of the case or at least from the meeting with me on the day of the termination).  The dismissing officers also directed those few bad guys from the school to persuade the Master with the false information they had collected against me personally.  Even though, it was still surprised that my request was refused silently.  What I heard from the Master Office was that I did not have a case.  Clearly, the Master had been played with by the dismissing officers and those few bad guys from the school.  Such result of my effort to go to the Master Office for help let me wonder whether the Master as the head of the Birkbeck administration had the necessary ability of dealing with the matter of education and employment surely within his job capacity.  No matter the information from the persuaders was correct or wrong, it would be unsafe to make a judgment without knowing different respects of the matter from the other side.  The fact that the Dean’s opinion on the matter, which was on the basis of my original research data, opinions from each sides and the contract, was repressed suggested that the college administration took the incorrect view on the matter solely from those parties who had persuaded the Master.  

53. Then, Ms. Groark, acting the college, sent out the termination confirmation letter immediately [69], and the Personnel Department, as Ms. Groark did regarding the termination, made the same conclusion in the meeting with me on 25 February 2003 that the college might not have to follow the Probationary Procedure to terminate my employment.  Thus, it ended my rebuttal against the termination at the college.

54. The materials and information that they had at that time to persuade the Master were the same ones as they could use to show the Dean.  From the different results of two persuasions, it could tell that the termination was not only not made in accordance with my contract of employment, the college’s regulation and policies as well as the law, but also it was not relied on my entire work performance rather on those false allegations and other false information originally from those few bad guys.  Another problem here was that the college administration listened only to such one-sided stories and believed them, but without allowing a contest to them by the other side and even an opportunity for me to present my own case.  Clearly, the college administration failed to deal with the termination case logically and to fulfill their normative responsibilities in the administrative function.

55. Such handling of my employment case by the Birkbeck administration, after the termination by the dismissing officers with discrimination on ground of either my race, Nationality or social origin, must have come with similar discrimination as one of the factors against me no matter on which precise ground.  At least it resulted in such discrimination.  
56. Discrimination on the ground of race can be traced thousands of years ago.  The slave trade prior to the eighteenth century, for example, promoted such discrimination, which relied largely on cultural and religious differences rather than physical ones.  Thus, such problem or injustice is on the ground of race but associated dominantly with differences in culture (or social origin), religious, Nationality and/or etc.  The invisible hand of the market place recognized by Adam Smith in his famous book (The Wealth of Nations) in the eighteenth century also serves a positive force to prevent such discrimination, especially under current global market environment.  For example, market competition forces the employer to hire on the basis of talent or merit of the employees rather than their race or other properties.

57. Tragedy of two world wars in twentieth century promoted the movement of human rights resulting in the Universal Declaration of Human Rights proclaimed by the general assembly of the United Nations on 10 December 1948, and then followed by the Convention for the Protection of Human Rights and Fundamental Freedoms declared by the European Union on 4 November 1950.  It is a contemporary event that the practical ethics that concerns issues regarding discrimination academically became a fully separated sub discipline in philosophy.  Such event was driven by demand in the classroom for the careful discussion of the relevant issues attracting to students in order to bolster falling enrollments.  Its social background was the scene of heated debates in popular culture and college campus about racial and sexual discrimination, the war in Vietnam, abortion and the degradation of nature in 1960s and other relevant issues thereafter.  It was also under such environment that the Race Relations Act emerged in 1976 in UK.

58. As a type of injustice, discrimination in relation to race is “a moral defect in individuals and a distortion of the social order” and “therefore must be recognized as serious individual and social vice” as pointed out by Naomi Zack [in The Oxford Handbook of Practical Ethics, edited by Hugh LaFollette, 2003, Oxford University Press, pp246].  In order to effectively deal with and cure such individual and social problem or injustice, although the market mechanism has been a positive force to prevent it through its the invisible hand, such market mechanism is far from satisfactory without relevant public and civil policies.  “Racism and widespread ignorance concerning the scientific facts about race and racial difference overlap.  There are no simple remedies, although it is clear that legal restrictions and prescriptions, education, psychological and moral persuasion, and changes in racial identities will continue to make up the mosaic of social justice concerning race”, as also pointed out by Naomi Zack in the same book [pp263].  Legal remedy and educational remedy are two important and relevant to the current case here.  Clearly, the handling of my employment/ education case by the Birkbeck administration as an educator as well as the dismissing officers’ termination of my employment to support those few bad guys and the letting agent for their unlawful actions made actually under discrimination and to punish me on my effort to resolve the flat case against the discrimination were contrary to such well-known social and administrative responsibility.

59. The effect of such mishandling of my employment case by the college’s administration was profound.  It not only prevented my employment case from a resolution within the college informally, ignored another initiative proposed to the college from the Citizen’s Advice Bureau (CAB) at Brent in late March 2003 for another opportunity for an informal resolution of my employment case [B78-79] so leading to the legal battle at the court of law, but also supported and encouraged the letting agent and those few bad guys to refuse informational resolution of the flat case and forced me to stop my fight on the flat case (as I informed Mr. Elton after the termination) in order to deal with my employment case urgently.  Further, failure to resolve the employment case from the mishandling of my employment case by the Birkbeck administration encouraged the dismissing officers, those few bad guys of the college as well as the letting agent to continue their discrimination against me through unreasonable conduct with the false materials and information against me personally and against my work during the proceedings of both my employment case and the flat case at the courts, which thus have caused unreasonable protraction of the proceedings and no proper resolution of either of two cases so far. 

PART II

MY EMPLOYMENT CASE
Those Undisclosed Hearsay Evidence against My Cases Were Made up During Proceedings

Filing complaint for breach of contract under advice from Citizen’s Advice Bureau at Brent

60. The failure by Birkbeck administration to resolve my employment case within the college forced me to seek for other help in order for me to get a way to resolve it.  First, I contacted the Chinese Information Advice Centre in mid February 2003 through my home telephone, which had been tapped unlawfully by Ms. Groark through staff of the provider company.  Although I received advice on my employment case and the advisor tried the best in order for the centre to take my case, Ms. Groark influenced an English manager of the centre inappropriately with the false information in her hands to justify the termination of my employment causing the centre refused to help for my case finally.
61. Then, I turned to Citizen’s Advice Bureau (CAB) for help.  After a couple of calls for inquiries through the telephone in the Job Centre, I received advice on my employment case through telephone from the CAB at Brent on 18 March 2003 after I briefly described what happened to my employment at Birkbeck College as I knew and understood at that time.  At the end of the advice the CAB further offered me an appointment for a further 30 minutes advice in its office that was scheduled to 27 March 2003 and so I could bring the relevant documents for the advisor to review.  Before the appointment those few bad guys from the school contacted the CAB and tried to influence it with the false information against me personally but my scheduled advice (especially the assigned advisor) was not affected by their influence.  It was clear that they had monitored my telephone communication with the CAB inappropriately through some BT staff.
62. During the appointment, the advisor viewed all the documents relevant to the termination I had on my hands at that time knowing that the termination did not fulfill the contractual terms under the Probationary Procedure (clause 20.7.3) [], i.e. “judgment of irredeemably incapable” (no evidence showing my incapable of doing my job and irredeemably so) and “a month notice” (but not 4-week notice), and so advised me that I could bring a complaint for breach of contract, including wrongful dismissal, to the Employment Tribunals (ET).  The advisor further advised that there was a required time limit to bringing a complaint to the ET that is three months from the time when what is complained occurred, and thus the last day for me to file the complaint would be 6 May 2003.  Since I still had 40 days to make the complaint at the ET, the advisor expressed that they could help me to write to the college first in order to settle the case informally before making the formal complaint if the settlement would not be successful, which would also put me in a better position during the proceedings.  I believed what the CAB would like to help me was just my best interest, and so there was no problem to me for the CAB to do so.  The advisor wrote the letter to the college (with attention to Ms. Groark) [] and sent it out next day.
63. By surprise, Ms. Groark, or anyone else of the college administration, had never made a response to the CAB’s letter.  I called the CAB on 22 April 2003 and found the situation.  During the call, the CAB advised me that it was the time for me to prepare for filing the complaint at the ET and that I might be discriminated in the termination of my employment possibly in light of no response to its letter from the college.  The CAB further suggested that it would be better for me to find a specialist for help on my potential race discrimination claim.  Although I knew I had been treated unfairly during my employment and the termination at Birkbeck, I had no idea about a race discrimination claim at all at that time.  Under such situation, I filed an Originating Application (ET1 form) for breach of contract against Birkbeck College at the ET in Central London on 24 April 2003 with two grounds: (1) false allegations on my work performance on the basis of the termination notice letter; and (2) failure to comply with the Probationary Procedure [].  The college, being represented by the First Assist Group under specific instruction from Ms. Groark, filed its Notice of Appearance by Respondent (ET3 form) to the ET on 21 May 2003 claiming that the ground of the termination was my incapable of carrying out my assigned job [], which was consistent with my claim for the false allegation.  I refuted such official ground of the termination from the college and those allegations against my work from the termination notice letter in details in my Witness Statement used for my breach of contract claim at the ET [].
Filing complaint for race discrimination under advice from Law Centres and Race Discrimination Unit

64. In order to obtain legal help for my breach of contract claim and find out whether I had a race claim as the CAB speculated, I got a mobile phone and used it to contact different Law Centres in central London after my filing the first complaint at the ET.  The first appointment I obtained was from Camden Community Law Center (CCLC) for a 30 minutes advice in its office scheduled to early evening of 21 May 2003.  On that day I went to the centre ahead of the appointment time but the assigned outside advisor had not come yet.  The centre called the advisor and found out that she was stacked by traffic and would be at the centre in 20 minutes.  After this, Ms. Groark called the advisor directly and influenced her with the false information against me to justify the termination, thus causing the advisor’s decision not to go to the centre for advice any more.  Therefore, by this time, Ms. Groark not only had monitored my telephone calls but also, similar to those few bad guys, had monitored the telephone calls of the Law Centres and others through the BT staff.
65. During the daytime of the 21 May I called Islington Law Centre (ILC) and the Director of the centre answered my call.  After my introducing my employment case, he gave me an appointment in the late evening on that day.  After received no advice at CLCC on that day, I went to ILC immediately and received the advice from a young solicitor.  I was surprised that during the advice there were so many interferences from others against the advice, from which it could tell that Ms. Groark and those few bad guys from the school must have bombarded the centre against my receiving legal advice.  But the advisor ignored such interferences, allowed me to understand my race claim, and further recommended the centre to take my employment case.  I also received more advice on my race claim at CCLC by an in-house advisor on 30 May 2003 and at Mary Ward Legal Centre (MWLC) on 3 June 2003, which allowed me to have better understanding of my race claim.  Before two advices, Ms. Groark and those few bad guys from the school also bombarded CCLC and MWLC but two law centres did not accept their influences.  Upon understanding my race claim, I made an application to the ET on 27 May 2003 for leave to amend my existing breach of contract complaint with a new race claim but it was a wrong way to make a new complaint unfortunately.
66. After a junior Chairman of the ET rejected my application to amend on 9 June 2003 but with a not so precise ground, Ms. Anna Corrigan of the ILC advised me to further pursue for leave to amend with a new race claim but it was a wrong approach, and she also helped in the preparation of hearing bundle and schedule of loss.  Two advices from CCLC and MWLC at the end of the May and the early June did not let me know that my application for leave to amend was incorrect way to make a new race claim, either.  It seemed to me that, although the law centre had good general legal advice to the public, the law centre lacked the expertise in practicing litigation (or conducting proceedings).  I had not known that I should file a new Originating Application for my race discrimination complaint until I received an advice at the London Race Discrimination Unit on 10 July 2003.  After I got this appointment through telephone at the end of June 2003, Dr. Slingsby and Professor Waksman invited the assigned advisor (who was also a Birkbeck graduate and a classmate of Dr. Slingsby) for my appointment for a dinner inappropriately in purpose of influencing him regarding my employment case.  But that advisor did not allow such influence to affect the advice to me by the Unit.  After the advice, I filed my second Originating Application for race discrimination under section 54 of the Race Relations Act 1976 on 14 July 2003 correctly though it was two months plus one week late (it was clear that the reason for the delay was that I had not understood my race claim until 21 May 2003 and I had not known the correct way to file it until 10 July 2003).  Then, the ET listed a preliminary hearing to 4 August 2003 in order to deal with the out of time issue of my race claim.
67. I sent the Race Relations Questionnaire under s65 of the Race Relations Act 1976 to the legal representative of the college by recorded mail immediately after I filed my race complaint but it lost.  Then, I handed a modified version dated 17 July 2003 to Birkbeck College in person.  Ms. Groark made the answer to the questionnaire on 29 July 2003.  By surprise, she used that lost questionnaire to make her answer suggesting that it was her who stole it during the postal delivery.  Such event that Ms. Groark tried to prevent the legal representative from dealing with my race claim also suggest that she has acted for her interest but not for the college.  No much doubt, in her reply, she did not answer two standard questions provided by the Act and answered all other specific questions regarding the termination evasively or equivocally except for the first one of the nine specific questions to show that another Chinese postdoctoral worker would join in Professor Waksman’s lab in several months.  But that Chinese follow left Professor Waksman’s lab in another several months unusually.  In accordance with the Act, an inference to unlawful discrimination can be drawn from no reply or evasive/equivocal reply to the questionnaire.  In addition, after the ET decided to deal with my correctly lodged race complaint at the preliminary hearing on 4 August 2003, Professor Waksman suddenly “collapsed and was rushed to hospital” as described by the legal representative of the college in the letter of 29 July 2003 [], and the college used it as an excuse to ask for postponement of the hearing though Professor Waksman has never attended any hearing during the entire proceedings of this employment case.  These two events confirmed that my race complaint did have the legs.
68. The ET changed the preliminary hearing on the 4 August to a direction hearing where the Regional Chairman dismissed my application for leave to amend, consolidated two Originating Applications for breach of contract and race discrimination, and listed the preliminary hearing to 28 August 2003 to deal with the out of time issue of my race claim [].
Dismissing officers make up hearsay evidence against my employment case
69. In order to fight my race discrimination complaint that was one of two actual major grounds on which the dismissing officers made the termination of my employment, they realized that the false evidence on their hands at that time, no matter the “personal details”, Professor Waksman’s false allegations or the fabricated evidence made up by Mr. Bateman and other bad guys, might not be convincing enough or sufficient to break down my race claim (even they were not effective enough to block my obtaining legal advice).  For this reasons, Ms. Groark, Professor Waksman and those few bad guys of the school tried to collected and made up more false hearsay evidence against me before the preliminary hearing of 28 August 2003.
--- Ms. Groark’s fabricated and other hearsay evidence against me (Ms. Groark’s collection)

70. Ms. Groark first had my personal computer and my using it at my residence searched and monitored unlawfully through the neighbors of my residence in assistance by some computer technician from the University of London but she might not get useful information enough for her to use against my claims.  Ms. Groark then used my personal information (contact information) unlawfully obtained from my computer and tried to collect any evidence against me from wide resources in relation to my previous work and studies that were irrelevant to the termination at Birkbeck and could not be the reason for the termination at all.  In order to archive this goal, she abused her position and privilege as the college Personnel Manager and made her requests with false information in relation to the termination of my employment and regarding her needs to their comments on my personal, study and working information.  Although it was not successful from every places she had requested, e.g. the return from the Temple University [] was not what she expected on basis of some information she had collected (this matter will be addressed in details later), she received some comments that she believed was good evidence against me.  However, those comments she collected, according to my knowledge, contained information either fabricated and incorrect from bad guys or inaccurate and wrongly interpreted from others but made under misleading influences.
71. Such inaccurate and wrongly interpreted information as I have known regarded mainly an event of my sending a paper of part of my Ph.D. work at Temple University Medical School to the journal for publication.  Ms. Groark obtained this information of the event from the comments she obtained from some of my previous supervisors in the USA and other good friends in scientific fields, especially the comments from an official of the Temple University.  The event occurred during my Ph.D. studies at the Temple University, the university finally resolved all related problems, and all major relevant documentation is the privilege of the Temple University.  This was the reason why Ms. Groark could not obtain any related information from the authority of the Temple University, and it is also the reason why I have been so far reluctant to refute either such part of Ms. Groark’s false evidence against me and the relevant comments of my previous supervisors and my previous friends even though I had known them long time ago (but in a condition that it does not and will not affect my current and my future situation).  In brief, almost all those others do not know the whole story in relation to the matter, or, more clearly to say, they do not know the background of the event and how the university resolved it finally.  Thus, simply, their comments against me were inaccurate and wrongly interpreted, and, nevertheless, it is irrelevant to my employment and the termination at Birkbeck College and to my employment and other cases in the UK at all (this is enough at this moment).  However, Ms. Groark, after received those comments on the event (especially the event from that official of the Temple University, had my residence searched through the landlord and unlawfully obtained a copy of the relevant privileged document of the Temple University regarding the event.

72. Ms. Groark compiled the information she obtained and believed useful for her purpose against my employment case and made up her own conclusions but ignoring the backgrounds and specific conditions at all in order to justify her unlawful termination no matter on which ground.  Such made-up evidence of hers against me has been put together with her own evidence made before the termination, such as so-called “Ms. Groark’s evidence”, as well as those “personal details” she received from those few bad guys from the school.  Ms. Groark has also put one copy of such collection on a storage CD and even allowed it kept in my files at Birkbeck College in order for others to access it but has refused me to inspect it and refused to disclose any information in that collection under my proper requests [] and even under the court order [] though she has been spreading and allowed others to improperly use the false information of the collection during the proceedings of my employment case, immigration case and flat case repeatedly so far.  There is nothing in that collection against me can be qualified as the Birkbeck privileged or confidential information protected from disclosure no matter under the public common sense, the college’s policies and the law.  Especially, Ms. Groark intentionally allow her collection of the false information against me to fall into the hands of the social vice (she influenced) who then have used it repeatedly and widely against my legal cases and against other respects of my life.

73. Further, Ms. Groark instructed Professor Waksman to fabricate that email he sent to me on 22 January 2003 but I had never opened it [], and used it as one of the major evidence to conceal their real ground (race discrimination) of asking me to leave voluntarily and the following final termination decision.  It has been clear that those “personal details” against me personally from those few bad guys as well as their plot against my protein purification work triggered Ms. Groark’s decision to ask me to leave voluntarily and her final decision of the termination.  Professor Waksman explained the single reason clearly in front of me (“I was in my probation period”) and informed me that it was also explained in that email [].  However, in the fabricated email, that reason for asking the appellant to leave voluntarily had been altered to: “Your constant suspicion is poisoning the atmosphere in the lab: this cannot continue” [], i.e. the alleged complaint about the problems in my research work though it was the same ground of the termination proposal made by the school and the same ground of Ms. Groark’s original plan to terminate at the end of the probation period.  In fact, I made only one such complaint to the school at the beginning of the January 2003.  Although I showed Professor Waksman all my experimental data including both positives and negatives during entire three months of my employment at Birkbeck, I did not make any more complaint by the end of it.
--- Hearsay evidence against me from party of school (collection from party of school)

74. On the other hand, just after the meeting on the day of the termination on 7 February 2003, under Dr. Slingsby’s influence, Professor Waksman contacted one of my previous best collaborators and influenced him with the fact of the termination and the false information regarding it to make comments in an email dated late 7 February 2003 of the US pacific time providing incorrect or inaccurate information against me.  Ms. Groark improperly allowed the use of it as the college’s evidence during the proceedings of my employment case in order to justify their termination, and so I had the opportunity to refute it in my Notice of Appeal dated 3 January 2005 at the Employment Appeal Tribunal (EAT) [D99.20]. In brief, (1) the information provided in that email was irrelevant to the action of the termination because it could not serve as the reason for the termination in accordance with the time of that email; (2) it had poor credibility, especially in comparison with other relevant and more credible evidence that was contrary to the information of that email; and (3) it was purely the result of the termination, i.e. how the dismissing officers, by abusing the fact of the termination with other related false information including those “personal details”, damaged my reputation further.
75. Just after I had initiated the proceedings based on the termination at the ET, Professor Waksman searched unlawfully information in my personal computer and/or the storage CD in my private residence by using my personal keys (stolen by the staff the letting agent from my first residence in London and passed to those few bad guys of the school later) in purpose of obtaining the information of my previous research work, especially in relation to crystallography, as Mr. Bateman and Dr. Slingsby had done unlawfully to provide the school for evidence against me in support of its termination decision.  Professor Waksman did collected the information of my previous and first practice in crystallography at Boston University in the US from my residence and made up another evidence against my research work, but ignoring its background and the special condition, also in order to justify their decision for the termination of my employment at Birkbeck.  Such evidence not only was obtained unlawfully against article 8 of the European Convention for Human Rights.  But also, if there were anything of it relevant to my employment at Birkbeck, it would be that it was the reason why I would like to spend more years to work at the School of Crystallography at Birkbeck before finishing up my postdoctoral training and the last part of my high education.  Professor Waksman did not provided it to Ms. Groark for the use during the proceedings, and it has never been disclosed to me but it was used to influence the legal professionals to make unreasonable conduct of the proceedings.
76. At meantime, the party of the school further collected from those few bad guys from the school other evidence against my research work at Birkbeck (including that either fabricated, unlawfully obtained, inappropriately interpreted and ignoring its background and other related and necessary information), in addition to those had been collected from Dr. Slingsby and Mr. Bateman before the termination, in order to support the claim of my “irredeemably incapable” and justify even “summary dismissal” on the basis of gross misconduct [B124.4, B127.26].  
77. After they knew the comments regarding the event of my sending the paper out for publication during my Ph.D. study at the Temple University, the party influenced one of my flat-mates to search my personal belongings in my residence while I was out and, similar to Ms. Groark, unlawfully obtained a copy of that privileged documents of the Temple University.  The party of the school added it into their collection of the evidence, specifically as a support to their claims for “irredeemably incapable” and “summary dismissal” against me.  Any information from such collection of the party of the school has never been disclosed not only to me either under my requests or under the court order but also never to Mr. Groark, Professor Waksman and the college’s legal representative for proper use during the proceedings.  Instead, the party of the school has used their collection repeatedly to influence the legal professionals and in their other unreasonable conduct during the proceedings of my legal cases. 

--- Other evidence against me collected and made up during proceedings

78. After Professor Waksman influenced Mrs. Alison Burns with the materials and information against me he collected and made up and asked her for help against my employment case in September 2003, Mrs. Burns through one of my flat-mates had my personal belongings searched again in my private residence unlawfully while I was out but she did not obtained much, if not any, useful evidence against me.  Then, by using the information of my previous studies and work places from Professor Waksman, she, similar to Ms. Groark, collected more personal information of mine, either fabricated and incorrect from bad guys or inaccurate and improperly interpreted from innocent people but provided under her influence with the false information in relation to the termination of my employment at Birkbeck College.  She made up stories from such information collected and further added it into the “personal details” Professor Waksman received from those few bad guys of the school.  Mrs. Burns also has got the hearsay evidence falsely against my research work from the party of the school, which was made up either before the termination or during the proceedings but has never been presented to Ms. Groark to officially be used for the termination or for the college’s defense of my employment case, including that against my previous self-learning crystallography from Professor Waksman and that used by the school to claim for my “irredeemably incapable” and their justification of “summary dismissal”.
79. After Ms. Groark recruited Ms. Corrigan to work for the dismissing officers in September 2003, she also made up her own collection containing my private and other information against me and my graduate studies similarly to what was done by the other parties, and so it was either fabricated, incorrect or improperly interpreted information against me and my career.  Further, many pieces of such information were obtained from my residences by using my personal keys stolen from my first residence in London and finally passed to her, and so it was unlawful, too, under the European Convention of Human Rights.  The party of Ms. Corrigan has used such information and Ms. Groark’s collection in their hands in making unreasonable conduct of proceedings against my cases.

80. Mrs. Burns and Ms. Corrigan representing the dismissing officers, similar to Ms. Groark and the party of the school, also adapted different unlawful ways to monitor my activities at my residences and my rental spaces, and as such has unlawfully obtained more information against me in purpose of justifying the unlawful termination made by the dismissing officers and making unreasonable conduct during the proceedings against my legal cases.  One example of the information obtained in such way was that privileged document of the Temple University regarding the event mentioned above [] that Mrs. Burns obtained unlawfully from my rental space in late 2007.  Although it is irrelevant to my flat case at all, Mrs. Burns put it before the Judge who was dealing with the appeal of my flat case at the county court, which and other related wrong information (from Ms. Groark’s collection, also unlawfully put before the Judge by Ms. Corrigan and Ms. Groark) affected the outcome of that appeal surprisingly due to the Judge’s improper acceptance of them.

81. The improper deliveries of the different collections from the dismissing officers and their representatives and my potential lawyers directly by the social vice both outside and inside Birkbeck College (whom Ms. Corrigan or Mrs. Burns collected for their actions against my cases as well as Ms. Groark and the party of the school had influenced, e.g. some reading room security staff of the British Library emailed improper information to the Judge by using my Google email account under the instructions from Ms. Groark, Mrs. Burns and Ms. Corrigan while I was using my Google account to do some other work in the library), after Ms. Corrigan or Mrs. Burns obtained the listing information from the court (in taking advantage of their privilege as lawyers) and either parties acquired the relevant email addresses from the court services that then were given or leaked to those social vice, have been intensified since I won my employment case in early 2006 and have lasted until currently.  

82. Further, the improper uses of the collections from the dismissing officers and their representatives (including that privileged document of the Temple University and the information of that related event) to staff and managers of the court services, the Judges or the tribunals (who was or was going to deal with my legal cases) by those social vice have been beyond the boundary of the proceedings of my legal cases, such as in unreasonable spreading and deliveries of it to my relatives, the US consulate in London (after they had my US green card stolen and destroyed in late 2003), the Chinese government and even the UK government in purpose of targeting other respects of my current and future career and life.  Under such circumstances, I would have to clarify any wrong conclusion made from that privileged document and that event in order for me to stop such repeated unreasonable conduct against my legal cases and me as well as to further pursue for a proper resolution of my current situation.
83. That privileged document came from a formal allegation with two charges on scientific misconduct against me made by my first Ph.D. supervisor at Temple University regarding my sending out the paper of my research work done in his lab for publication, and the document was made by a committee of the university as the results of its investigation of the allegation.  In accordance with the document the committee dismissed both charges because I had showed him all my research work done in his lab and the manuscripts prepared for publication on the basis of the work, we had discussed intensively on the manuscript, and he had agreed that it was ready for the publication though he was reluctant to send it out to the journal and so I did so without his final word to do so (as described in the Chronological Events I provided to the committee []), which did not violate any regulation of the Temple University or any other regulations and the law.  Nevertheless, that event of my sending the paper out for publication was very unusual for a graduate student, as also pointed out in the document and admitted by myself at that time.  What was missing in the document was the background information of what caused that unusual event, which I had presented to the university after the allegation and then to the committee.  It came mainly, because it was my supervisor who unreasonably and surprisingly arose the matter to the university (even not to the medical school), from a false claim by one of my lab-mates (a junior faculty member) in his private grant proposal to the NIH (the National Institute of Health) [] that a key expression construct (pMybCAT3) and its systemic deletion constructs of my Ph.D. work [] was made by himself [], which was supported by my supervisor.  But such false claim was contrary to the scientific ethnic policy of the Temple University as stated in page 21 of the Temple University Faculty Guide in August 1993 and classified as “misconduct in research and creative work” [] as well as contrary to the relevant policy of the NIH.  Of course, it was plain that the reviewers of that grant proposal would be most likely the reviewers of my paper of that work, and this was the reason why my supervisor was reluctant to send the paper to the journal before the grant would be awarded.  On the other hand, Temple University requires any Ph.D. student to have done the work enough for two publications and encourages publishing at least one of them normally for the graduation, and this was the reason why I sent the paper out as soon as my supervisor agreed that it was ready for publication.  The university did not allow to mention such background in that document and did not make any further written decision (as I have known) on the matter because of a couple of the university’s confidential reason according to my knowledge (one of them was that my supervisor was a famous cancer researcher and newly recruited by the medical school as the Director for the Fels Institute and the Chairman of the Biochemistry Department as well as he had the expertise to maintain the funding for the Fels Institute from the NIH.  According to my knowledge, the university withdrew that grant proposal, as I withdrew the paper from the Journal that I sent it to for publication at that time.  Finally, not only the university allowed me to include that part of my Ph.D. work into my Dissertation [] but also the paper of that work was published after I received no response from my supervisor to my several requests regarding its publication.  The self-determined resignation of the medical school’s Dean (Allen Myers, also the vice President of the university, who was the proper supporter of my that supervisor’s job in my view and also the criticizer of that document) at the end was believed to relate, at least in part, to the matter.  At this end I would have to mention that there was another problem to cause the event [], and it was also resolved [] under such situation.

--- Major features of their hearsay evidence and their unlawful use of it during proceedings

84. Those lines of evidence against me and my research work in the dismissing officers’ hands, including the “personal details” received and further made up by those few bad guys, Ms. Groark’s collection, Professor Waksman’s evidence regarding my previous work in crystallography, the others in the hands of the party of the school that they have used to support their claims for my “irredeemably incapable” and their “summary dismissal” and etc, are false information in general, either fabricated, incorrect, inaccurate or wrongly interpreted.  Such lines of the evidence contain the part that were obtained unlawfully against the European Convention, and they have been used repeatedly but improperly in their unreasonable conduct of the proceedings against proper procedure of civil proceedings, at least including their failure to disclose them to or serve them on me and to allow me to challenge them.
85. Actually, the dismissing officers refused to disclose those lines of their evidence under several formal requests of mine, at least including my request of 19 June 2003 following the ET’s directions for my employment case on 9 June 2003 [], my request during my inspection of my file at Birkbeck in 2006 and my request of 21 February 2007, as well as under the order from the ET’s CMD hearing on 9 June 2005 before the rehearing [].
86. As such, those lines of hearsay evidence have very poor credibility.  If they cannot be disclosed to the innocent and injured party and cannot stand for challenge by the other side, a lawful litigant in person under s 28(2)(d) of the Courts and Legal Services Act 1990 and a highly educated person who knows the backgrounds and the conditions of those lines of the evidence, they must be false, at least they must have crucial problems in them.
87. In fact, those lines of the evidence have not been provided formally in any Witness Statements during the proceedings and have not been given orally and cross-examined by the other side during proceedings, either, and so they are hearsay evidence under CPR 33.1.  Importantly, the delivery of those lines of the hearsay evidence to the court by the parties of the dismissing officers during the proceedings but without serving them on me at all violated the ET’s directions of 9 June 2003 specific to my employment case, s 8.1 of the EAT Practice Direction 2004, CPR 33.2 and s 2(1)(a) of the Civil Evidence Act 1995 as well as practice directions 7.11-13 of CPR 52 in relation to an appeal, and so were unlawful.  Further, their failures to disclose the hearsay evidence that they relied on during the proceedings under my requests [B83, B217] violated CPR 33.2(4)(b).  Their failure to disclose their hearsay evidence under that ET’s order [B161.1] violated CPR 31.6 regarding standard disclosure.  The influence by Ms. Groark on the EAT Registrar to refuse my requests for inspection of her hearsay evidence submitted to the EAT in later 2004 [B131-B134] violated s 5.3.3 of the EAT Practice Direction.
88. Such improper use of the hearsay evidence has severely affected the outcomes of the relevant proceedings of my legal cases, which is the major factor to cause unreasonable protraction of the proceedings and no proper resolution of those cases so far.  Especially, those lines of hearsay evidence are still used currently by Mrs. Burns and Ms. Corrigan representing the parties of the dismissing officers during the proceedings of my employment case and my flat case.  
Different Tactics of Dismissing Officers and Other Causes Affected Outcome of Proceedings and Led to Protraction of Proceedings
Ms. Groark organized campaign against my race claim at first preliminary hearing at ET
89. Ms. Groark was the person who acting the college took charge of instructing the college’s legal representative to conduct defense of the proceedings.  She organized the inappropriate campaign with other dismissing officers and those few bad guys against my race discrimination claim at the ET before the preliminary hearing of 28 August 2003.  Of course, they did such behind the Birkbeck administration and the college’s legal representative, and so they were fighting as such for their own interests but not for the college. 
90. Firstly, one important approach Ms. Groark, Professor Waksman and those few bad guys of the school used for this purpose was to block my legal representation at that hearing.  In order to carry out this approach, those few bad guys from the school and Ms. Groark gradually and successfully monitored my communications with different helpers either through telephone, Internet (later even mobile) or post.  At meantime they also monitored my helpers’ communication.  Further, the scope of their monitoring expanded to my daily activities at my residence, during my taking public transportation (buses, tubes and trains), at many public or business places, and later even in financial transaction.  Of course, they archived such monitoring through improper or even unlawful means, mainly through staff of the relevant companies or institutions or agencies and my house- or flat-mates or neighbors they had influenced.  By using such means, they would know what I was doing for my legal cases, whom I contacted for helps and who was willing to help me.

91. Initially, they then directly contacted my helpers or potential helpers and influence them in order to archive their goal.  By such way, their success was limited in accordance with the facts that, under legal helps, I did gained the understanding of my two claims, breach of contract and race discrimination, learned how to make such complaints at the ET, and actually made such complaints successfully as well as I still had opportunities to obtain a legal representation for the hearing of 28 August 2003.  Nevertheless, by using this way, they did make some break through at a couple of weak points: (1) Ms. Groark blocked my opportunity of obtaining a legal representation from the Chinese Information Advice Centre; (2) the ILC finally decided not to represent my employment case at least at the preliminary hearing where my race claim would be dealt with under influence from Ms. Groark to the Director of the ILC []; and (3) Ms. Corrigan became no longer interested in my race claim under influence from those few bad guys and even forced me to stop receiving further advice from ILC after I had found the correct way to make my race complaint [].
92. When I further sought for legal representation from the CCLC and the Race Discrimination Unit, which they had tried to influence but not so successful, they developed new way to archive their goal.  They provided the information from their monitoring to the Director of the ILC and Ms. Corrigan, who then directly contacted the CCLC and the Race Discrimination Unit and, by taking their advantage also as legal professionals, blocked my opportunities of obtaining legal representation from two places.  Two lawyers of the ILC thus helped the dismissing officers and those bad guys to archive what they wanted to archive through their campaign but they had not been able to do so by themselves.  As such I had to attend that preliminary hearing by myself at the time when I had no much legal knowledge and had no experience in conducting at a hearing, especially under the situation that a litigant in person would have higher chance to lose a discrimination claim than those who were represented according to statistics.
93. Secondly, Ms. Groark and those few bad guys also tried to influence manager and staff of the court services at the ET, especially by using the false information of those “personal details” against me they had made up, in order to create an environment of the court services in favor to them.  Ms. Groark also tried to put the hearsay evidence in relation to the termination (including that fabricated email, other email exchanges among dismissing officers, an email from a UCL health and safety officer regarding killing that cell line culture, an email from the US to Professor Waksman just after the termination, and some information from her made-up collection, before the Regional Chairman unlawfully through the case manager, but without serving them on me at the same time, against proper procedure of the civil proceedings and the law as well as against article 6 of the European Convention.  However, the Regional Chairman did not accept them.
94. Thirdly, such failure made Ms. Groark no choice that, in order to fight against my race claim at the forthcoming hearing, she had to use the evidence she wanted to use under proper procedure including serving it on me before that hearing.  In order to conceal one of two major grounds of the termination (discrimination), Ms. Groark chose to use that fabricated email [] together with three other email exchanges among the dismissing officers [], which clearly showed that the termination was on the ground of my complaints at the college.  In support of such strategy, she also used that email from the US that was not relevant to the reason for the termination but contained incorrect information (my similar problem-causing complaints), several emails of Professor Waksman containing the allegations against my work (but they were either false or could not match their claim for my incapability to do job in their ET3 forms) as well as that email from UCL in relation to the excuse to killing my cell line culture (that was an inappropriate reason for the termination).  Importantly, Ms. Groark did not allow to use those “personal details” that she relied on in making her final decision for termination and further enriched during the proceedings of my employment case, those few bad guys used to initiate the problems both at my residences and my work at the college, and they had used in their campaign against my seeking for legal helps and conducting my case, therefore supporting the racial ground of the termination.  Of course, Ms. Groark might worry that I might refute the information provided from those documental materials, and so she had not released them to the college’s legal representative until the day before the hearing and to me until the day of the hearing. Under such situation, I could not get prepared to deal with them and the issues arisen from them at the hearing (especially that was my first time to argue a case at a hearing of the court in my life): (1) I could not bring my counter-evidence relevant to them and the related issues; and (2) I could not prepared how to make proper arguments to support my claim in light of them either in factual points or in legal points. 
Tribunal’s errors of law caused dismissal of my race complaint
95. At the preliminary hearing on 28 August 2003, the tribunal made its final decision to refuse extension of time and so dismissed my race discrimination complaint.  Of course, the improper campaign and tactics used by the dismissing officers and those few ad guys excluded my right to have a legal representation and created an unfair environment in favor to them.  The false and incorrect information provided from the college’s documents used at the hearing, especially that fabricated email, must have misled the tribunal in trying to understand the cases of both sides.  However, I had prepared a good Witness Statement for that hearing regarding all the out of time issues under the directions of the ET and the legal advice I had received, especially regarding the reason for the delay in details and clearly.  In both my bundle and the bundle from the college, there were the following documents: (1) my ET1 forms for my race claim and my breach of contract claim clearly proving the major issues of two cases, e.g. false allegations (with particulars) and failure to comply with the Probationary Procedure (especially clause 20.7.3) under the breach of contract complaint and “It is clear from the Originating Application that the Applicant was saying that it was the Respondent’s decision to terminate his contract that amounted to race discrimination.  He alleges that the Respondent's stated grounds for dismissing him, namely incapability, were false.  He said that some other post-doctoral workers performed worse than he did...asserting the fact that only he was dismissed suggested that it was not his work performance but his racial status caused the dismissal” [.4], as recognized by the tribunal in its Extended Reasons of the decision in respect of my race complaint, plus that I was the only Chinese in Professor Waksman’s lab and the only Chinese post-doctoral worker in the whole school at that time, as also provided in my race complaint; (2) my Race Relations Questionnaire [] and Ms. Groark’s answer to my questionnaire [] showing that she did not answer two standard questions provided by the Act and answered almost all my own questions specific to my employment at the college and the termination evasively or equivocally, which can lead to an inference that I was unlawfully discriminated during my employment at the college and the termination; (3) the corresponding ET3 forms from the college confirming that the termination was made with 4-week notice and on an official ground of my incapable of carrying out my job for the breach of contract and providing another real major ground of the termination, i.e. my complaint to the employer, for the race claim; and (4) my contract of employment at Birkbeck including the Probationary Procedure that requires the termination of a probationer with “judgment of irredeemable incapable” regarding work performance and “a month notice”.  Although I did not include the college’s public interest disclosure policy in the bundle because I did not know that the college would use the evidence regarding the issue, the tribunal should know the relevant law under the Public Interest Disclosure Act 1998. 

96. Although the tribunal might not sure that the false and incorrect information provided by the college in their bundle was false and incorrect even under my declaration that it was, the tribunal should know that the college did not lodge its bundle properly under the directions of the ET, which caused me unable to bring my counter-evidence and arguments on the related issues at the hearing.  Nevertheless, the documents in my bundle including my Witness Statement might be enough to dealing with the matter of the hearing under the provisions of s68.6 of the Race Relations Act 1976, which provides that “a tribunal may consider a complaint which is out of time if in all the circumstances it considers it just and equitable to do so.”  Although the tribunal, under the suggestion from the industrial member of the tribunal at the hearing, chose to deal with the matter using the principle under s33 of the Limitation Act 1980 as applied by the case in British Coal Corporation v Keeble [1997] IRLR 337, which might be considered unfair to me under the special circumstance caused by Ms. Groark’s delaying to provide the documents the college would rely on, of the five factors that must be considered under the principle, the most important one (especially the real relevant one to my race complaint) is the length of and reasons for the delay, and the prejudice issue may be turned on only if the matter cannot be resolved under the consideration of those factors.

97. The tribunal followed concession of the college’s representative: “Mr. McKetty rightly conceded that we should consider the period from 6 May to 28 May when the Applicant presented his application to amend.  That period is a little over three weeks.  This is the period that must be considered in relation to the time limit of three months provided by statue” [.13], which ruled the first half of the most important factor in full favor to my race claim (50% v 0%).  The tribunal also found several pieces of facts in its Extended Reasons in relation to the other half of that factor (i.e. the reason for the delay): (1) “the Applicant had only lived in the United kingdom from November of 2002.  English is not his first language” [.16], and I had never learned the law before and did not have any experience in conducting proceedings (as provided in my Witness Statement); (2) Before receiving legal advice on my race claim from the law centre, “he believed he had been treated unfairly but he was not sure of racial grounds” in relation to my employment at Birkbeck and the termination [.9(7)]; and (3) “The Applicant was dismissed on 7 February 2003.  The following week he wrote to the college to try and get his job back” [.9(6)]; and “The CAB suggested to him that he write to Birkbeck seeking to resolve the employment again on 29 March” [.9(7)] (it was the CAB who represented me to write that letter to the college in purpose of trying to resolve the employment problem informally before making a formal complaint at the ET, and the letter was provided in my bundle). 

98. However, the tribunal made a wrong or unfair conclusion on the reason for the delay from these facts they had found: “The reason for the delay…was in part due to an understandable wish to try to obtain his job back informally, it was in part due to the fact that it took him time to work through the system from the CAB to getting to the law centre” and so “The reason for the delay in our judgment seem to be a neutral factor” [.17].  It can tell from such conclusion that, although it was not avoidable for me to take time to work through the system from the CAB to getting to the law centre, it was not necessary for the CAB to represent me and write to the college again for an informal settlement after I failed by myself at the first time and so it was a neutral factor.  It seemed that the tribunal surprisingly overestimated the role of myself (a foreign student and new comer who had problems in his English and had no, or very poor knowledge of law at that time regarding dealing with the employment problem and making a complaint at the court), underestimated the role of the CAB (a professional agency for help any individual of the public, who allowed me to understand my breach of contract claim and how to make it at the ET, has much more power than myself in common sense to negotiate with the college for a settlement, and smelled out the possible discrimination in relation to the termination from no reply from the college to its settlement letter), and ignored the most important point in respect of the reason for the delay that I had no idea about a race claim before the CAB speculated the possible one from the college’s no reply on 21 April 2003 and I had not understand my race claim since then until I received first relevant legal advice from the law centre on 21 May 2003 (no matter whether “the Applicant knew of a time limit for bringing a complaint at the very earliest when he spoke to the CAB at Brent” or not [.17]), which had been addressed in details and clearly in my Witness Statement and was not challenged by the Respondent at all at that hearing.  Such views of the tribunal were against the common sense, and it is plain that it was unfair to me, to the CAB and to my race claim so contrary to the overriding objective under CPR 1.1(2)(d).  It was not very difficult to understand from evidence and arguments before the tribunal that the reason for the delay was not a neutral factor at all.  

99. Even if it were a neutral factor (25% v 25%), that first of the five factors, the most crucial one, that must be considered under the principle was in much favor to my claim (75% v 25%) in light that none of the other four factors as determined by the tribunal was significantly against my claim [.14-16] except for the factor 2 where it seemed that the tribunal accepted that that short delay “have an effect on the cogency of the evidence” [.13] (but it would be hard to believe in common sense that the cogency of the evidence could be affected much, if not at all, by that a little over three week).  But the tribunal’s conclusion was that “in this case the particular factors do not particularly assist on way or the other in deciding whether it is just and equitable to extend time.  This decision turns on the balance of prejudice” [.18], which was an incorrect conclusion undoubtedly.  

100. During determining the balance of prejudice, the tribunal dealt with it unfairly again.  On one hand, the tribunal identified correctly that “the Applicant has the bare bones of a claim.  He can say that he is a Chinese person who has been dismissed and he may be able to establish sufficient for the burden of proof to shift to the Respondent to show that race played no part in the decision” [.19] as more provided in his race claim as also recognized by the tribunal in paragraph 4 of the Extended Reasons (which has been recited above).  There plenty of evidence available (on my hands) to support those points of my race claim as identified by the tribunal.  Another important evidence of such was the false information of those “personal details” that aroused those few bad guys to engineered the problems at my work and at my residences as well as aroused Ms. Groark to make the final termination decision, which she has refused to disclose so far.
101. On the other hand, the tribunal unfairly and wrongly speculated and determined two different issues.  (1) For the issue arisen from the incorrect information of that email from the US just after the termination, the tribunal determined: “in showing less favorable treatment the Applicant is going to have to explain away the fact that the difficulties which apparently led to his dismissal at Birkbeck appear on the face of it to be very similar to events which occurred to him in two other institutions entirely independent of Birkbeck namely in Oregon and Boston.  There are clearly difficulties for the Applicant in doing that” [.19].  In fact, it was not difficult for me in doing that, as I have done that in my amended Notice of Appeal at the EAT [.20], but it was the unreasonable delay to provide that email by Ms. Groark caused my failure to bring any relevant evidence and prepare for my argument ob the issue.  (2) It was unfair for the tribunal to allow or support no reply and evasive or equivocal reply to the questions in my questionnaire: “there was a Race Relations Act 1976 questionnaire served.  It was answered within two weeks or thereabouts and the Respondent appears on the face of it, subject to anything that might be submitted later, to have answered it in fully and there is probably little assistance to be gained by the Applicant in relation to that” [.19]. But neither Ms. Groark nor any other acting for the college answered the questionnaire “fully” or made any amendment later.
102. The reason for making the wrong conclusions of the tribunal on the reason for the delay and the balance of prejudice and then its final decision to dismiss the race claim, which was unfair to my claim and in favor to the Respondent, appeared to be the unbalanced tribunal where the industrial lay member was much more active than the other lay member, especially under the circumstances that the Respondent was legally represented but I was litigant in person.  The results of the campaign by the dismissing officers and those few bad guys from the school against my race claim also contributed to such wrong conclusion and decision of the tribunal, not only through block of my legal representation at the hearing but also through the unreasonable delay to release of the documents of evidence the college relied on at the hearing causing me unprepared to effectively challenge the false and incorrect information against me from their documents.  It can tell from above analysis of the wrong conclusions that the effect of such unreasonable conduct on the tribunal to make such wrong conclusions might be limited.  Under such circumstances, the blame may also have to be made to the Chairman of the tribunal who should be expected to balance two lay members of the tribunal and ensure that the case is dealt with under the law, or justly and equally or fairly though the Applicant was a litigant in person but a lawful one under s 6(1) of the Employment Tribunals Act 1996.  The Chairman of this tribunal seemed not to take such part of his role (or responsibility or job) satisfactorily at that hearing.
Ms. Groark’s plots to have two crooked lawyers work for dismissing officer’s interest against my employment case
--- Evidence released by the college on 28 August 2003 had me able to make my third claim from termination (unfair dismissal based on public interest disclosure)
103. Although allegation number 7 among eight total allegations in the termination notice letter of 7 February 2003 regarded my complaint made during my employment at Birkbeck on the malpractice against my research work, several other allegations regarded my work performance and were false [].  There was no information there that could suggest my complaint as the major reasons for the termination, which is required to make a complaint for unfair dismissal based on public interest disclosure under s103A of the Employment Relations Act 1996.  Although the school’s termination proposal and the initiation of the termination process by Ms. Groark relied on the ground of my complaint that were evidenced by two email exchanges among the dismissing officers [], which had not been released to me until that preliminary hearing of 28 August 2003, they were still not enough evidence to make that unfair dismissal claim.  Although the final termination decision by Ms. Groark came from race discrimination as addressed above, it was that fabricated email also used at that preliminary hearing, in addition to other relevant email exchanges of the dismissing officers in January 2003, provided enough evidence required to make this claim.
104. Indeed, when I sought for legal advice on the matter in September 2003 with those emails released at that preliminary hearing, Wiltham Weld Solicitors advised me that “you have another claim in relation to the termination” though there was no mentioning on which claim was.  Then, the Rae & Co Solicitors further advised me on 16 September 2003: “you had another complaint of unfair dismissal in relation to public interest disclosure” and allowed me to know the Public Interest Disclosure Act 1998 (that is incorporated into the Employment Rights Act 1996).  Upon understanding of such claim of mine from these advices, I filed my third Originating Application for unfair dismissal based on public interest disclosure at the ET on 22 September 2003.  This claim was made late about 4 and half months, and the reason for the delay was clearly that Ms. Groark fabricated that email and the college had not released it as well as other relevant email exchanges of the dismissing officers in January 2003 until 28 August 2003.
105. Although the claim might not be made perfectly without that fabricated evidence, it was a valid claim because it was suggested from all evidence on hands that the termination was made mainly on the basis of my complaints to the employer (even without that fabricated email).  The ground of the school’s termination proposal was my complaint to the school clearly, and Ms. Groark’s initiation of the termination process from early January 2003 also relied on my complaint to the school.  The so-called “Ms. Groark’s evidence” was made in purpose of supporting that ground of the termination (my complaint to the school).  Those many other allegations regarding the work performance in the termination notice letter were false that had been refuted in my ET1 form [] and my Witness Statement used at the ET [], and I has lacked direct evidence so far to prove at the court that the final termination made by Ms. Groark came from race discrimination indeed.  The termination on the ground of my complaint was also the view from the ET and the EAT on the basis of all evidence properly lodged during the proceedings, which have been reflected in their decisions and Judgments or Reasons.
106. When filing the claim regarding public interest disclosure on 22 September 2003, I made an application to the ET for consolidation of this claim with the existing claim for breach of contract that would be dealt with at a full hearing having fixed to 2 October 2003.  The ET refused to consolidate two claims, and the full hearing would be held as previously planned to deal only with the breach of contract claim.
--- Ms. Groark tried to recruit Ms. Anna Corrigan in order to manipulate my conducting my cases

107. The most successful part of the campaign by the dismissing officers and those few bad guys against my race claim was their block of my legal representation at the preliminary hearing of 28 August 2003, which was not directly archived by themselves in a large part but by Ms. Corrigan and the other lawyer.  After that hearing, Ms. Groark followed up and tried to arm Ms. Corrigan by introducing her with those unlawful means she had used to monitor my daily activities, which was not, as rumors said, for helping my employment case because there has been no such legal action from Ms. Corrigan so far and there has been no any response to my initiatives for direct communications regarding the matter and, instead, there was plenty of evidence showing just the opposite against my best interest but for the dismissing officers’ interest.
108. Ms. Corrigan has been keen in building up her facilities to monitor my every private activity without my consensus and knowledge even under my repeated and strong protests, and so she not only accepted the improper means offered by Ms. Groark but also acquired, by herself, the instrument to monitor my mobile calls and my personal keys (that were stolen from my first residence in London by staff of the letting agent and then passed to others) from those few bad guys of the school.  The immediate effect of such was that she similarly blocked a couple of my opportunities to obtain a legal representation for the ET’s full hearing of my breach of contract claim on 2 October 2003.  Although it was not an important factor causing the extreme decision of the ET from that hearing, her continuous actions of such in passed several years have been a significant and countable factor affecting a proper resolution of my employment case and my other legal cases, especially the later development of her other related actions, such as the initiation of the unreasonable actions toward Chairman Clark of the ET while she was finalizing the decision from the remedy hearing in April 2006 after my refusing her tempering my financial account and my private posts, unlawful deliveries of Ms. Groark’s collection and/or others in her hands to the Judges (who was or was going to deal with my cases) against my employment, immigration and flat cases in 2007 and involved in or supported poisoning of my foods and making my severely ill just before the trial of my flat case on 11 September 2007.
109. Ms. Corrigan even allow a group of social vice she has collected to control those monitor means resulting in not only severe violation of my private life but also numerous criminal actions against me causing my big losses, such as my loss of cash from my locked file cabinet in my residence in September 2003 (), the stealing and destroying of my US green card and driver license in November 2003 (Police ref 6319037/03), the making mess of my financial account in 2004 causing my big loss, making and submitting fabricated political comments by using my name (without my consensus and knowledge) to the court for my civil case, my loss of an investment note from one of my locked suitcases in September 2005, involved in Ms. Groark’s plot to destroy my decade scientific samples collection in October 2005 [] and damaging the CD storing my previous research records [].
110. After the EAT allowed my appeal application based on my breach of contract claim at the end of July 2004, I made an application to the Registrar of the EAT for amending the Notice of Appeal on 30 August 2004 to focus on the entitlement issue and also on other issues raised by the ET in its Further Reasons.  The EAT served my application and a copy of the amended Notice of Appeal amended on the college on 9 September 2004 [B45].  At meantime, the EAT invited the college to make written representations on my application: “The Appellant’s application to amend the Notice of Appeal will be considered by the Registrar who will normally determine the application after inviting and considering written representations from each side.”  The college made submissions accordingly containing copies of Ms. Groark’s collection from the CD she put in my file at the college, which caused that the Registrar refused to determinate my application by herself as described in the EAT’s letter of 19 October 2004 and informed me that “Your application to amend the Notice of Appeal should be raised as a preliminary point at the forthcoming hearing”.  Under such situation, I made a request to the EAT on 25 October 2004 for inspection of “the Respondent’s submission and relevant documents” [B44].  In response, the EAT sent me the college’s submissions, as indicated as “the enclosed documents” in a EAT’s letter on 26 October 2004 [B43], which was confirmed further with the EAT through telephone on the same day.  But I had never received the expected copies of the college’s submissions because Ms. Groark was unhappy for me to see her made up collection and so instructed Ms. Corrigan to take that EAT’s post to me through one of my housemates.  Ms. Groark further influenced the EAT’s Registrar to refuse my several further requests for the inspection, as evidenced with a letter from the EAT dated 6 December 2004: “any further application(s) to view the documents will be placed on the file and you may not receive a response” [B42].  By this way, I lost an opportunity to inspect and challenge Ms. Groark’s collection in order to stop use of it in unreasonable conduct against my legal cases and against a proper resolution of my current situation.  Importantly, Ms. Corrigan has never disclosed the Ms. Groark’s collection to me, either, which is a crucial criterion to tell whom she is really willing to work for (no doubt, she has worked for the dismissing officer but not my interest).  In consistent to this, Ms. Corrigan, since then, has had the Ms Groark’s collection and used it as well as other information she further collected and made up repeatedly later for the same purposes to make the unreasonable conduct (of course, it resulted against my cases).
--- Ms. Groark plot and trapped Mrs. Alison Burns to work for dismissing officer’s interest and immediately caused first extreme decision of ET and dismissal of my public interest disclosure claim
111. My breach of contract claim, as the ILC advised to me, was a relatively small claim in comparison with my race claim in amount of money to be claimed for compensation but not a claim with “little merit” as described by the college’s representative and readdressed by the tribunal of the preliminary hearing [].  It is also well evidenced with finely defined law.  Since I met the problem to obtain representation at the hearing, I had tried hard to learn the relevant law by myself through books, Internet and the legal advice received from different places.  Under advice from the Law Centers, I also prepared a good Witness Statement [B103-112] and the bundle for the hearing of 2 October 2003, as recognized by the Judgment from the EAT’s full hearing on 8 April 2005 during my first appeal: “he had, in his witness statement, set out detailed reasons why he refuted the basis upon which Birkbeck had chosen to dismiss him. The Employment Tribunal makes no mention of this at all; and we are completely in the dark as to why it is that the Employment Tribunal accepted the evidence in the documents [in the Respondent’s supplementary bundle] and rejected Dr Yuan’s evidence.”  On the other hand, at the ET’s full hearing, the college did not make a good defense, which was also recognized by the same Judgment: “the case was presented on behalf of Birkbeck at the Employment Tribunal was unimpressive.”  Although the college still used those false allegations in the termination notice letter and those email exchanges of the dismissing officers at the full hearing, the final Judgment of the EAT dated 16 February 2006 during my second appeal recorded: “the industrial member of this Tribunal points out that each of the seven matters specifically referred to in the letter is better categorized as a complaint about conduct than it is about capability” [B18.25].  Further, the college terminated my contract during my probation period but without providing any “judgment of irredeemable incapable” as the Probationary Procedure requires for the termination of the probationer’s employment.  Thus, this breach of contract case should have been resolved at the first full hearing on the basis of the evidence and arguments from both parties before the tribunal.
112. However, the decisions of the Tribunal regarding breach of contract from the full hearing assumed that the college was entitled to terminate my employment and so rejected all of my specific claims for compensation:
(a)
Loss of 2-day notice period (4-week notice v a month’s notice);

(b)
Loss of 3-month probation period;

(c)
Loss of up to 5-year contractual period;

(d)
Loss of work permit;

(e)
Loss of opportunity to publish research and damage to reputation; and

(f)
Loss due to breach of mutual trust and confidence [B57.2].

Further, the ET even made a costs order against me on the basis that my breach of contract claim was misconceived [B62.25-27].  Such decisions of the Tribunal were criticised by the EAT in its Judgment from the full hearing on 8 April 2005: “There is no attempt made by the Employment Tribunal, as the President noted, to consider whether Birkbeck had grounds for treating Dr Yuan as being judged ‘irredeemably incapable’.  They do not, in terms, find in this Decision that Birkbeck had so judged him, and was justified in so doing.”  The EAT further concluded regarding the ET’s decisions in its final Judgment dated 16 February 2006: “little difficulty in determining that, whether on its original or elucidated reasoning, the Tribunal had, or had displayed, no proper basis for coming to the conclusion which it did” [B9.4].

113. After the final submissions from both parties and before the parties left the courtroom for the tribunal to make the final decision, the Chairman showed her satisfaction and confidence.  In contrast, after two parties got back to the courtroom, everyone was surprised about the junior Chairman’s reluctant, difficult and painful mood and gestures in announcing the final decisions.  It seemed that the decisions of the hearing the Chairman announced were not made by herself with two other lay members of the tribunal, especially because such decisions were so extreme and far from what happened earlier at the hearing and the expectations from both sides.  

114. What happened was that, although the ET dismissed my race discrimination claim at the preliminary hearing, a chance still existed to review that decision of the tribunal, especially Mrs. Burns and the Regional Chairman might support such review.  Since I started to receive legal help for my employment case from the Law Centres, Mrs. Burns from the Mary ward Legal Centre had given me good advices on how to make a race claim and for the need of preparing for a good statement of the case, and the centre led by her had never affected by the bombardment from Ms. Groark and those few bad guys in purpose of blocking my receiving legal helps for my employment case.  Even Ms. Corrigan and other lawyers from the ILC would not be able to make such influence on the Mary Ward Legal Centre.  In order to prevent any possibility of reviewing the decision on my race claim and further fight against my breach of contract claim and newly filed claim for unfair dismissal in relation to the public interest disclosure, Ms. Groark made a plot and asked Professor Waksman to go to the centre and meet Mrs. Burns by using the opportunity of taking legal advice.  Professor Waksman might bring their undisclosed made-up evidence against me, including those “personal details” and others, to the centre but such evidence was no much difference from that Ms. Groark had put improperly before the Regional Chairman and the Secretary of the ET.  Importantly, Professor Waksman, by using such opportunity, made a donation, probably in a nice amount, to the centre.  It was believed that such donation and also the character of Professor Waksman made Mrs. Burns to decide to help Professor Waksman against my employment case.
115. Mrs. Burns first had my residence searched through one of my flat-mates unlawfully, similar to what Ms. Groark, the party of the school including those few bad guys and the party of Ms. Corrigan did, in order to obtain evidence against me in relation to my employment case at the ET but she could not get what she wanted in order to defeat my breach of contract and public interest disclosure claims at the ET.  At meantime Mrs. Burns, similar to Ms. Corrigan, tried to interfere with and block my obtaining legal representation for the incoming full hearing.
116. Under such situation, there would be no chance for review of the ET’s decision on my race claim.  Further, Mrs. Burns made a plot in purpose of defeating my breach of contract claim at the incoming full hearing, and she succeeded it causing the first extreme decision of the ET from that full hearing.  The problem was that Mrs. Burns did not acted in helping Professor Waksman’s defence against my employment case properly under the procedure and the law but she did it underhandedly.  She first probably, by taking advantage of her close relationship to the Employment Tribunals in Central London, was involved in assigning that tribunal of the full hearing with that junior Chairman and two other silent lay members (who had spoken nearly nothing during the entire hearing), and then made that decision announced by the Chairman at the end of the full hearing by herself and, by taking advantage of her mentorship, forced the Chairman as well as two lay members of the tribunal to accepted it, as they did.  The result of the action, i.e. that extreme decision dismissing my breach of contract claim with cost against me, not only was what Professor Waksman wanted but also it was the interest of Ms. Groark and others who were directly involved in making the decision of the termination of my employment case.
117. The decisions from the full hearing dashed my hope to end the legal battle of my employment case at that early stage.  Such decisions on breach of contract have profoundly affected the proper resolution of this employment case later.  Among three complaints that I brought to the ET, the breach of contract claim is a relatively small claim and would not give the tribunal the power to order reinstatement but two others (the race discrimination claim and the claim regarding public interest disclosure) would do. Reinstatement would be crucial factor for a proper resolution of this employment case because my employment at the college was also my postdoctoral education (last part of my high education) and there is very slim opportunity for me to find a similar desirable position in the UK since crystallography in which my training was could only be offered from very limited number of labs.
118. The ET’s extreme decisions for breach of contract case assumed that the college had their entitlement for the termination, as recognized by the Judgment of HHJ Burton of the EAT dated 9 June 2004: “Employment Tribunal apparently assumed, without giving reasons, that Respondent was entitled to terminate employment on grounds of irredeemable incapability pursuant to a clause entitling them to do so.”  Such assumption would give the ET’s legitimacy of dismissing two other out of time claims, which was precisely what the EAT relied on to dismiss two appeals based on two out of time claims, i.e. “just and equitable” for the ET to dismiss the race discrimination claim and “tribunal not perverse” in its dismissing my public interest disclosure claim, at the first Rule 3(10) hearing on 19 May 2004 before the appeal based on the breach of contract could be determined properly.  Thus, although this breach of contract claim is a small claim, a proper resolution of it would apparently help for a proper determination of the other out of time claims (enable for the court to order reinstatement as the resolution of my employment case).
119. The impact of Ms. Groark’s plot, Professor Waksman’s action and Mrs. Burns’ action causing the extreme decision from the full hearing expanded further to the dismissal of my public interest disclosure claim on another preliminary hearing on 17 December 2003 where the tribunal refused to extend time to the claim and so dismissed it.  On that hearing the ET adapted the simple test only on the reason for the delay under s111 of the Employment Rights Act 1996 in determination of the out of time issue.  The tribunal did not seriously address that fabricated email and other relevant email exchanges among the dismissing officers, released to me on 28 August 2003, either at the hearing or in their decision.  The tribunal claimed surprisingly that the CAB and the Islington Law Centre, when advising me in March and May to July 2003, had either the termination notice letter or my complaint report to the school in their possessions, and so they should have advised me for such claim.  By using this reason, the tribunal made the decision.  However, although the ILC might be aware of my claim based on public interest disclosure due to the influence from the dismissing officers and those few bad guys of the school, neither the termination notice letter nor my complaint report provided the information that the college used my complaint as the principle reason for the termination, as required by s103A of the 1996 Act to bring the claim at the ET.  The complaint report was made before the termination [B81-82].  The allegation in relation to the complaint was provided in the termination notice letter as number 7 of total 8 allegations but it provided no information whether it was considered more important than the others [B59.6].  Thus, the tribunal’s reasoning behind its decision was contrary to such statutory law clearly so as to err in law.
120. The ET not only believed that my complaint made at the college during my employment was the official and major reason for the termination but also recognized that the arguments on the matter between two parties was whether I made my complaint in good faith, or, as an ultimate argument, whether those complained incidences came from my own experimental failures, as Professor Moss and Professor Waksman claimed in their emails to Ms. Groark on 7/8 January 2003.  For this reason, the ET allowed a debate specifically on the matter at the rehearing on 15 July 2005, which was the only issue the tribunal allowed the parties to deal with at that hearing.  During the debate, the college did not have any solid evidence to support the allegation that the complained incidences were my own experimental failures but, on the other hand, the college failed to challenge my evidence successfully that supported the view that my complaint was made in good faith and belonged to a “protected disclosure” under s43A, 43B and 43C of the 1996 Act and a protected complaint in accordance with the Public Interest Disclosure Policy of the college.  According to the results of this debate regarding my complaint made at the college during my employment there, my claim in relation to public interest disclosure has been determined actually though the decision of the tribunal from the rehearing was not based on those results.  Thus, it would be proper to say logically that my right to have such claim determined has been prejudiced severely as the result of the ET’s preliminary hearing on 17 December 2003 to dismiss the claim in relation to public interest disclosure.  Nevertheless, such results of the debate at rehearing laid a solid foundation for the EAT to determine the breach of contract claim finally in early 2006.
Improper acceptance of hearsay evidence put unlawfully before appeal tribunal severely affected my appeal based on breach of contract at EAT in 2004/2005
--- HHJ Burton identified error of law in decision from ET’s full hearing at first Rule 3(10) hearing at EAT on 19 May 2004
121. By March 2004 I had completed my lodging appeals based on my all three claims that the ET had dismissed to the EAT with my relevant documents used at the ET provided with each of the Notices of Appeal and made my Rule 3(10) application to the EAT for my appeals.  Of course, Ms. Groark, the party of school and Mrs. Burns were not happy on it in relation to the termination of my employment as well as making that extreme decision on my breach of contract claim and the dismissal of my public interest disclosure claim.  In fact, since the October 2003, has become to represent the dismissing officers firmly against my employment case and against a proper resolution of it but in using improper, underhanded and unlawful ways.
122. The EAT surprisingly did not asked me to make the hearing bundle by myself under the Practice Direction.  Instead, one staff of the EAT helped me to prepare the bundles of all three appeals for the incoming first Rule 3(10) hearing but those bundles were only the basic bundles containing only the EAT’s documents, the ET’s decisions and the Extended Reasons, the ET1 and the ET3 forms and my Notices of Appeal but without my documents of evidence I had lodged to the EAT with my appeals, e.g. my contract of employment at Birkbeck College.  The EAT sent me these basic bundles along with the notice of the Rule 3(10) hearing that was fixed to 19 May 2004 through post in mid-April 2004.  Then, that post was stolen from my residence after the delivery by one of my housemates under instruction by Mrs. Burns representing the dismissing officers.  As such, I had not known the date of that Rule 3(10) hearing until a couple of days before it when I went to the EAT to inquire about my appeals.  By that time it seemed too late for me to have a reasonable time to fix the problems, especially I had no experience in appeal and did not know how to deal with the situation properly at that time.  I used all remaining time before the hearing to prepare my Skeleton Arguments for each of the appeals that was the first time in my life to prepare for Skeleton Argument.  As such, I attended that Rule 3(10) hearing without fully prepared.

123. On the other hand hand, Ms. Groark sent copies of her made-up collection against me (that had not been properly used at the ET) directly to the Registrar of the EAT but without serving on me under s8.1 of the EAT Practice direction 2004.  Ms. Groark further had it improperly put before HHJ Burton (President of the EAT) who was going to deal with my appeals at the Rule 3(10) hearing but the Judge did not accept it and mentioned it to me at that hearing.
124. I found out at the hearing that, besides that basic bundle prepared by the EAT and the information of Ms. Groark improperly put before HHJ Burton, the Judge did not have any other documents I lodged with my Notice of Appeal including the contract of employment.  HHJ Burton read clause 20.7.3 of the Probationary Procedure (regarding the requirements for termination of a probationer from mid-point of his six months probation period) from the ET’s Extended Reasons, and so he identified the error of law in the decision on my breach of contract claim, i.e. lack of reason for the decision.  As the result, HHJ Burton ordered to stay the appeal for breach of contract by asking the ET to provide the reason for its decision: “the Employment Tribunal be asked whether it concluded that the Respondent was entitled to terminate the employment of the Appellant pursuant to clause 20.7.3, on the basis that the Appellant was irredeemably incapable, and if so what its reasons were for such a conclusion” [B56].

125. Nevertheless, the lack of the evidence and adequate arguments regarding the entitlement issue, which was the central issue of my claim, HHJ Burton could not understand whether the college was entitled to terminate my contract, or whether I was incapable and irredeemably so.  Thus, HHJ Burton relied mainly on those Decisions and Extended Reasons from the ET, especially the ET’s assumption that the college was entitled to terminate.  This was the reason why the other two appeals based on my two other out of time claims, were dismissed at that Rule 3(10) hearing.

--- HHJ Burton allowed appeal on breach of contract to proceed at 2nd Rule 3(10) hearing in July 2004 

126. The decision from the Rule 3(10) hearing of 19 May 2004 included an order to the ET for providing the reason for its decision from the full hearing: “the Employment Tribunal should feel free to request written submissions from the parties” [B56].  Then, the ET directed the parties on 3 June 2004: “In accordance with the order of the Employment Appeal Tribunal dated 19th May 2004 the parties are requested to make written submissions that they wish to make to the Employment Tribunal on the matter of whether the Respondent was entitled to terminate the employment of Dr. Yuan pursuant to clause 20.7.3 on the basis that Dr. Yuan was irredeemably incapable” [B55].  As early as 11 June 2004, the college made written submissions and made claim against me: “it was soon discovered that he was seriously incompetent to such an extent that the Respondent could justify summary dismissal at common law” [B51.4] and “As a result they had no alternative but to dismiss him pursuant to clause 20.7.3 on the basis that the Appellant was irredeemably incapable” [B54.26] as well as disclosed that there was so-called “Ms. Groark’s evidence” [B52.14].  But such written submissions did not provide specific evidence to support the claims of “summary dismissal” and “irredeemably incapable” and did not have details of the “Ms Groark’s evidence”.  However, according to a statement in the ET’s letter of 1 December 2004 in response to my request for inspection of the college’s submissions, there was a record of “the Chairman’s notes of the Respondent’s oral submissions” supposedly to provide details to support its written submissions [B48].  But neither the ET nor by the college disclosed that record to me as it should be in accordance with the Directions of the ET to this case dated 9 June 2003.  Subsequently, the ET made its Further Reasons dated 19 July 2004 on the basis of the college’s submissions concluding that I was irredeemably incapable but without giving any good evidence in support of the ET’s decisions.

127. After the ET provided Further Reasons under the order of HHJ Burton made at the first Rule 3(10) hearing, the EAT restore the appeal for breach of contract and ordered the second Rule 3(10) hearing fixed to 27 July 2004.  At the second Rule 3(10) hearing, HHJ Burton saw my evidence and my better prepared arguments focusing on the entitlement issue, which made very clear that there had been no incapability and/or irredeemably so at all.  At meantime the Judge did not accepted the Further Reasons, and so allowed my application for appeal and allowed the appeal to proceed for a preliminary hearing under a full appeal tribunal without any restriction [B46-47].  It was very clear to the EAT from that time that the college did not have its entitlement for the termination at all not only because there has been no judgment of irredeemable incapability by the college but also because the college’s official ground incapability for the termination (that was mainly on the basis of my complaint made to the school on malpractice against my research) was not made in good faith.  Thus, the appeal based on the public interest disclosure claim should have not rushed to be dismissed at the first Rule 3(10) hearing.  Under such situation, HHJ Burton at the end of the hearing made an offer to me for legal representation at the following preliminary hearing under ELAAS and told to me that the Council would help to find out how much money could be extracted from the papers in the appeal bundle.

--- EAT allowed all issues argued by my Council at preliminary hearing on 24 November 2004
128. At the preliminary hearing on 24 November 2004, the Council under ELAAS represented me and argued my appeal before the appeal tribunal focusing on that the ET was perverse regarding its decision of the entitlement issue as well as covering most of the claims for the compensation from the ET’s full hearing (including the 5-year claim that was one of two important claims).  The appeal tribunal allowed all grounds and issues argued by the Council and also gave me permission to amending my Notice of Appeal on the issues raised by the Council at the hearing. 

129. It is necessary to give a brief statement here on my 5-year claim.  Among those previous claims for compensation from the ET’s full hearing that were dismissed by the ET and appealed to the EAT, the only important one was the claim for the 5-year term.  According to the relevant term in my contract of employment at the college, the post “is tenable under the terms of a fixed-term contract for a period of up 5 years commencing from a date to be mutually agreed” [B23], and such agreement made between Professor Waksman and me [B36] as well as how Ms Groark on behalf of the college dealt with the termination, on the ground of incapability [B79-80] with the four weeks notice [B67] that were required for termination during normal contractual period [B25, B31] but not under the Probationary Procedure (irredeemably incapable and a month notice [B29]), such claim is arguable under legal terms.  On the other hand, the EAT has rejected that college’s ground of the termination, incapability in its final Judgment of 16 February 2006 [B202.30] and, according to my background and records of my previous education and postdoctoral work, there could not be any incapability in relation to my research work.  Even after the probation period, it would be hard to believe that the college could gain any ground for the termination.  Stocznia Gdanska v Latvian [2002] 2 Lloyd’s Rep 436 applies.

130. By surprise, the written order of the preliminary hearing did not mention such permission, and the EAT served the original Notice of Appeal dated 16 February 2004 on the college.  Subsequently, the college made its Answer dated 9 December 2004 to such older version of the Notice of Appeal.  Such Answer of the college was virtually as same as its written submissions to the ET dated 11 June 2004 [B49-54] making allegations of “irredeemably incapable” against me and the claim of “summary dismissal” and disclosing “Ms Groark’s evidence” but again providing no particulars.

131. At meantime my Council asked the EAT to amend the order from the preliminary hearing regarding the permission of the appeal tribunal to me for amending the Notice of Appeal.  Subsequently, the EAT amended its order dated 14 December 2004 as the tribunal announced at the end of the preliminary hearing to allow me to amend the Notice of Appeal “in accordance with the matters raised at the hearing” [B40-41].  I then amended his Notice of Appeal addressing all major issues raised by the college in its submissions and in the documents in its bundle used at the ET’s full hearing.  Such amended Notice of Appeal was lodged to the EAT on 3 January 2005 [B113-127], and the EAT served it on the college on 7 January 2005 [B39] and again on 21 March 2005 and requested the college to make its Answer in a limited time.  But the college failed to make its Answer at all on both occasions [B38].  Under such situation, it seemed that the EAT could definitely make a final determination on my breach of contract case and led a proper resolution of my employment case without problem.

--- Unlawful use of collection from party of school toward EAT’s preliminary hearing tribunal initiated wrongly reversal turn of my appeal

132. However, the actual situation behind the scene around that time was not so simple.  On one hand, Ms. Groark made a plot to have a car () to hit on me on my usual way to home in late evening in the early 2005 ().  Although there was no fatal damage, I was injured from the incidence.  Subsequently, she also involved in making several street attacks on me to create a threatening environment ().  It was believed that her plotting and involving in such criminal actions against were her response to the progress of my appeal at the EAT.
133. On the other hand, after the EAT allowed my appeal application at the second Rule 3(10) hearing on 27 July 2004 and when the EAT was preparing for the preliminary hearing fixed to 24 November 2004, Mrs. Burns representing the dismissing officers, monitored the EAT’s communication and obtained the information of the assigned appeal tribunal for the preliminary hearing.  Then, the party improperly influenced the academic lay member of the preliminary hearing appeal tribunal (Professor PD Wickens) before that preliminary hearing with their collection of the evidence against me and my research work, especially that in support of their claims of “irredeemably incapable” and “summary dismissal”.  Professor Wickens brought the evidence received from the party of the school to the preliminary hearing but did not present it to anyone and did not raise any relevant issues during the entire preliminary hearing including the period when the appeal tribunal alone was making their final decision before announcing it at the end of the preliminary hearing.  After the preliminary hearing completed and my Council and me as well as the other lay member of the appeal tribunal left, Professor Wickens walked back to the EAT’s building and put the school’s collection of evidence before HHJ Prophet who presided the appeal tribunal of the preliminary hearing.  It seemed that HHJ Prophet believed it and so changed his view on my employment case.  Thus, HHJ Prophet might become believed that the ET’s assumption in its Decision and Extended Reasons (that the college was entitled to terminate at least at the end of the probation period) and the conclusion of the Further Reasons (that I was irredeemably incapable) might be correct and the previous dismissal of the appeal for the public interest disclosure claim by the EAT might not have been wrong.  As the result, HHJ Prophet changed the order that was made by the appeal tribunal at the preliminary hearing immediately but improperly.  Only under my Council’s request, the original order of the appeal tribunal was restored and promulgated on 14 December 2004 [].  HHJ Prophet also made significant changes in the Judgment from the preliminary hearing during the process of transcription by dismissing all issues argued by my Council, saving only one (as the same as the changed order), as summarized: “Single issue of whether the employer was entitled to dismiss Dr. Yuan on one month’s notice referred to full tribunal” [].  Such changed Judgment was promulgated on 15 February 2005 [B35].
134. Such Judgment was contrary to the Judgment announced at the end of the preliminary hearing and also contrary to the original order of the appeal tribunal from that hearing as promulgated on 14 December 2004 under the request from my Council, and so the problem to that released Judgment was that the modification was made by the Judge himself but had not been approved by that appeal tribunal yet.  Along with the release of such Judgment, the Registrar canceled the full hearing that had been fixed to a date in the early March 2005 and arranged another preliminary hearing fixed to 16 March 2005 in order for the preliminary appeal tribunal of HHJ Prophet to evaluate the amended Notice of Appeal, from which the college had failed to make its Answer as the EAT requested.  At meantime, Mrs. Burns representing the dismissing officers engineered to influence my Council before the second preliminary hearing causing him not to fight for my interest against the improper changes of the original order and Judgment before the appeal tribunal at the second preliminary hearing.
135. The appeal tribunal should know without any doubt that the evidence from the party of the school was improperly put before them against the proper procedure and the law and should not have been relied on in the ruling of a civil case without serving it on the other side and allowing the other side to challenge it.  By surprise, at the second preliminary hearing, the tribunal did not mention the evidence from the party of the school and even the amended Notice of Appeal as directed by the Registrar.  Instead, the Judge relied on the out of date Judgment of HHJ Burton from the first Rule 3(10) hearing (made under the condition that the entitlement issue had not been resolved and so limiting the issues of the appeal only to the notice) but not the relevant and up-dated order from the second Rule 3(10) hearing (when the entitlement issue had been resolved and the appeal application was allowed without any restriction).  As such, the appeal tribunal, under the situation without any opposition from my Council, approved the change of their original order.
136. Clearly, such reversal turn of my appeal was initiated by the unlawful action of the party of the school with their collection of the made-up evidence against me and my research work toward the appeal tribunal, and without such unlawful action my appeal and further my employment case would have been resolved properly soon after that.  But such unlawful action by the party of the school could not make the change of the appeal tribunal’s ruling directly.  It was Professor Wickens as a member of that appeal tribunal and Mrs. Burns as a lawyer who should know the law and should have practiced the law regarding the matter but, unfortunately, they acted improperly for the interest of the party of the school.  More improperly, it was the Judge who presided the appeal tribunal at the preliminary hearings but failed to do his job properly under the law.

137. Under the restriction in the changed order approved by the appeal tribunal at the second preliminary hearing, the EAT at the full hearing on 8 April 2005 allowed the appeal and remitted the breach of contract case back to the ET for a rehearing but with limitation of only one issue, 1 or 3 months notice.  According to my contract of employment, even the issue of 1 or 3 months notice was incorrect itself, and it should be 1 or 4-month notice, i.e. the lost last 3 months of the probation period plus another month notice for the termination at the end of the probation period under clause 20.8.3(b) of the Probationary Procedure.  Although I made appeals from the orders made on the second preliminary hearing and on the full hearing respectively further to the Court of Appeal and I made reasonably good preparation for the appeals, it was LJ Keene of the Court of Appeal who did not deal with the case seriously, simply relied on two Judgments of the EAT only, and refused permission to the appeals with errors of law: (1) I could not claim for any other than notice period; and (2) I could not make appeal from the full hearing because of my winning the appeal at that hearing.

Unlawful use of collection from party of school toward rehearing’s tribunal initiated its wrong and extreme decision
138. Nevertheless, the good consequence and the importance of the remission by the EAT were (1) the ET allowed the college formally to reproduce its evidence again [B31.1] in order to support either its claimed ground of the termination or other ground of a lawful termination, such as their claims for “irredeemably incapable” and “summary dismissal”, at the rehearing but the college failed to do so (with no new evidence at the rehearing actually), and (2) the rehearing tribunal allowed a debate at the rehearing on the most essential issue raised by the dismissing officers during the termination and supporting the college’s ground of the termination centred by my complaint to the school.  The results of such debate proved that the college’s evidence could not support its claim that my complaint to the school came from “the Appellant’s own experimental failures,” and, in contrast, my evidence and arguments on the view that the complaint was made in good faith were not challenged successfully by the college, either.  The bottom line was that the college have never brought any good evidence showing my incapability or further irredeemably so, or even a mistake in my research at Birkbeck.  The EAT recognised such situation in its final Judgment dated 16 February 2006: “We note that although the letter makes detailed complaints about the approach and behavior of the Appellant, the one thing it does not say is that he was incapable, and irredeemably so, of performing as a post-doctoral research assistant” [B20.30].
139. On the basis of the evidence and arguments from both sides and the result of the debate at the rehearing on 15 July 2005, it had become very clear: the college did not have any entitlement to terminate and so was in breach of contract.  The ET should not have had much problem to resolve this breach of contract case on the basis of the results from the rehearing.  Instead, the ET concluded unreasonably in its Judgment and Reasons from the rehearing: “The letter of dismissal says in terms, although not specifically, that the reason for dismissal is claimant’s irredeemable incapability.  This is set out in particular in paragraph (7). … the professor’s conclusion must have been that the claimant could not improve, i.e. that the claimant was irredeemably incapable” [B28.18], and thus decided: “The Respondent was entitled to determine the claimant’s contract of employment on one month’s as opposed to three months’ notice” [B28.19].  Such expression of the ET was criticised by the EAT in its Judgment of 16 February 2006: “The judgment of irredeemable incapability that has to be made is that of the employer.  It has, as Rimer J pointed out, no doubt to a judgment made in good faith.  It may also have to be a judgment based upon reasonable grounds or at least be one which cannot be said to be unreasonable in the circumstances” [B16.20] and “It is obvious that the letter says nothing as to irredeemable incapability.  The specific reference to paragraph 7 is unhelpful” [B17.23].
140. The question would be how the rehearing tribunal made such extreme decision again against what actually happened at the rehearing.  It was the unreasonable actions, similar to that engineered by Mrs. Burns representing the dismissing officers to influence the appeal tribunal of HHJ Prophet and further extended to target the rehearing tribunal, that caused the result.  Mrs. Burns representing the dismissing officers put the collection of the party of the school to the EAT Registrar improperly after the case had been remitted back to the ET and the ET had assigned Chairman Pontac (who is the old friend of the EAT Registrar) to preside the rehearing tribunal.  Indeed, at the beginning of the rehearing, the Chairman expressed that she had talked about the case with her old friend at the EAT.  At meantime the party of the school had also influenced a minority lay member of the rehearing tribunal who behaved strangely toward my evidence brought to the rehearing (it seemed that that lay member had already known my work other than that shown by my evidence).  As such it is still surprised that the rehearing tribunal improperly accepted and relied on the collection of the made-up evidence against me from the party of the school (through either that minority lay member or the EAT Registrar) but without serving it on me and allowing me to challenge it under the proper procedure before it made that extreme decision.  The unreasonable actions of the party of the school toward the rehearing tribunal was unlawful but it was the rehearing tribunal who allowed such unreasonable actions to affect the outcome of the rehearing improperly.
Appeal tribunal of HHJ Langstaff ignored effect of further unreasonable conduct and made final ruling on entitlement issue and liability of my breach of contract case

141. By taking advantage of the dismissing officers’ failure to reproduce evidence for their ground of the termination and the results of the debate at the rehearing in favor to my employment case, I made another appeal dated 5 August 2005 to the EAT at the second time from the decision of the ET’s rehearing in order to seek for a proper resolution of this employment case.  Of course, the dismissing officers would not happy about my appeal action.  

142. At meantime, I met my own financial problem after two and half years of unemployment and legal battle, which forced me to look for helps and resolution in order for urgent needs, such as to pay for the rent for my residence, before my employment case can be finally resolved.  Under advice from the Brent Council and the Westminster Council, I filed a claim for my flat case at the county court on 22 September 2005 regarding the problems occurred at my first residence in London during November and December 2002 (the deposit had not been returned yet) after the letting agent failed to make response to my final settlement proposal dated 24 August 2005.  In purpose of knotting out my ability of dealing with my employment case and the flat case, Ms. Groark made a plot to have the landlord of my existing residence influenced against the help from the letting agent of that existing residence to allow me to pay the rent later, and so force me to move out that residence in mid-October 2005 and, from then on, I have become homeless [B178, A77].  However, I managed to handle the situation without any affect on my legal cases. 

143. Then, the target was shift to resolution of my employment case.  Ms. Groark made further plot and the party of Ms. Corrigan acted to destroyed my decade scientific sample collection in later October 2005 and later also damaged my CD storing my previous research work records [A56].  Mrs. Burns representing the dismissing officers had my passport and the UK residence permit (visa) stolen in mid-November 2005 (Police ref 234834/05) following the previous action of stealing and destroying my US green card in November 2003, which have caused blast of my immigration problem later [A69, B211-216].  They even broke into my rental storage space and poisoned his drinking water causing my ill (Police crime ref. 1933512/05).

144. I was represented by a Council offered by the EAT under ELAAS at the Rule 3(10) hearing on 24 November 2005, and HHJ Rimer allowed my appeal application.  Then, a full appeal tribunal presided by HHJ Langstaff heard my appeal on 20 January 2006 where the final ruling of this breach of contract case was made [B6-23, B24, B24a].  But my final winning the appeal was not without obstacles.

145. Just before the full appeal hearing, I was looking for a Council, Ms. Venturino, to represent me at the hearing.  Mrs. Burns representing the dismissing officers had different solicitors also call Ms. Venturino for urgent advocacy services in order to block this representation opportunity of mine at the full appeal hearing.  But Ms. Venturino was not affected by such interference and stayed firmly to help my appeal.  Then, Mrs. Burns representing the dismissing officers improperly delivered the collection from the party of school against me and my research work to Ms. Venturino a day before the full appeal hearing causing her failure to bring her Skeleton Argument to the hearing as promised and spoke nothing for my case before the appeal tribunal except for a request for adjournment [A8.39].  At meantime, there were submissions that were delivered to the EAT on behalf of the college probably containing the collection from the party of the school but without serving them on me under s8.1 of the EAT Practice Direction, and so the EAT threw them away.  Finally, the appeal tribunal was not bothered down by such unexpected events at the full appeal hearing rather the tribunal made their ruling of the case on basis of evidence and arguments from both sides [B180-183, B184-185].  If there were anything in the EAT’s ruling affected by Mrs. Burns’ improper actions, it might be that the appeal tribunal put the responsibility of the termination solely on Professor Waksman.
146. On the basis of those results of the debate at the rehearing, there was little difficulty for the EAT to make a final determination of this breach of contract case, as determined by the EAT on 20 January 2006: “it is plain to us that this Tribunal was in error of law.  It has addressed that question it was asked but come to a conclusion on a false basis and by a false process of reasoning” [B19.26]; and “the probationer may not be dismissed for any other reason [e.g. incapability under clause 56.1 or others] than those set in 20.7.3 beyond the specific matters we have already addressed” [B15.18] and “we cannot attribute to the dismissing officer the view which he [and she] would be required to have if the contractual power to dismiss was to be properly exercised” [B21.31].  Further, the EAT rejected the college’s ground of “incapability” straightly: “Indeed, incapability would perhaps be difficult to establish, given Mr. McKetty’s assertion to us, which we have no reason to doubt, that the Appellant was a brilliant academic Capability in that sense, therefore, was something which he undoubtedly had” [B20.30].

147. On the basis of this, the EAT determined: “this would be a case in which one month’s notice not having been established, the employee could have been dismissed only upon three month’s notice being given, that being the other choice” [B22.35] and “It is for this reasons that we shall allow this appeal” [B23.36].  Thus, it is plain, the EAT’s determination suggested that the college was in breach of contract, specifically under clause 20.7.3 of the Probationary Procedure.

148. The EAT also commented in its Judgment: “we have been invited by Mr. McKetty to remit this case yet again to the Tribunal for determination…We have the choice of remitting this matter to another Tribunal to try again to make a decision, if it is one month or three.  We cannot order any other issue to be tried, since trial of that single issue was the decision of this Tribunal earlier, and it has not been appealed and therefore implicitly is to be taken as accepted by the parties (whatever our views of the proper origin of the three month period might be)” [B21.32].  It should stress here that I did make appeal from that EAT’s order in early 2005 to the Court of Appeal but not successfully because the appeal permission was refused.  Finally, the EAT made a provision to replace the decision of the ET: “the Appellant is entitled to be paid damages on the footing of three months’ notice” [B23.36].

149. Subsequently, the EAT made the order that was promulgated on 24 January 2006 and further amended on 8 March 2006: “the Appellant is entitled to damages assessed on the basis of 3 months notice,” and “The parties attempt to agree what that sum should be” and further “In default of agreement within 28 days of the seal date of this order, the matter be remitted to an Employment Tribunal for determination as to what that sum should be” [B24, B24a].

Unreasonable Conduct of Proceedings by Those Other Parties Have Been Intensified after EAT’s Determination of Entitlement Issue and Liability

Dismissing officers and Birkbeck administration refused my request for reinstatement and settlement of my employment case unreasonably and also on discrimination ground

150. It had been three years after the termination of my employment leaving me out of the track of my postdoctoral training and my scientific career when I finally won my employment case with the EAT’s crucial ruling at the end of the appeal of this case to the EAT at the second time in early 2006 that the college did not have the entitlement to terminate my contract of employment.  The most concern to me was my career and to resume it in order for me to finish my postdoctoral training in crystallography (also last part of my high education).  Thus, I did not try to agree with the college about that sum of damages on the basis of 3-month notice as the EAT’s order directed.  Instead, I took advantage of that opportunity from the EAT’s ruling of my employment case to make a formal request to Birkbeck College for reinstatement on 28 February 2006 [B4-5] in order to have an opportunity for the settlement of the case and for resume of my postdoctoral training in crystallography at the college (the purpose of my coming to the UK in November 2002).  The reason for this is simple: I values my scientific career much more important, and this breach of contract case, different from two other early claims regarding race discrimination and public interest disclosure, would not give the power to the tribunal to order reinstatement.  The expected result of my this request was a final resolution of that 3-years old employment case with the college informally because the college also proposed to me for damages of 3-month payment regarding this case.
151. I addressed my letter of the request dated 28 February 2006 to the Master of Birkbeck College (Professor David Latchman) where I received the information that I did not have a case under the influence from the school at the time when the termination just occurred.  It was believed that the Master asked the school regarding the matter.  At mean time I also sent a copy of letter to the Dean who then expressed to me that he would like to help for my request.  According to my current knowledge, the Dean told to Ms Groark at that time about the funds he could offer to support my request for completion of my postdoctoral training at Birkbeck College.
152. It seemed that the school was not happy about my request for reinstatement and informal settlement of the case, and still used its collection of false evidence against me and my research work (which had never disclosed to me) to justify its refusal of my request before the Master.  Later, the school released the information of its refusal still with that excuse, which they used for the termination (that I had not get married), as a precondition of the resolution that I must get married.  Such way of the school in dealing with my request and the resolution of my employment case, similar to what it dealt with my employment and the termination, was race discrimination against me regarding my employment and education.  At meantime Mrs. Burns representing the dismissing officers claimed fallaciously that I had not won my employment case yet until I can get compensation under a court order.  Nevertheless, they did not make any appeal against that EAT's ruling of my employment case in early 2006, and so that comment was made unreasonably at least.  Under such situation, the Master passed my letter to the Personnel Department and showed that he would not support my request.
153. Then, I received a letter dated 28 March 2006 from the Director of the Personnel Department but signed by Ms. Groark [B3].  The letter stated: “the college is not willing to reinstate you” but without providing any reason and also asking me to continue the legal battle at the court for the rest of my employment case, i.e. dealing with damages and costs.  At the same time, I received another letter also dated 28 March 2006 from the college’s representative regarding the damages under Ms. Groark’s instruction.  In this letter, the damages were calculated as £1978 and the offer was £2978.16, even much lower than the basis of damages as determined by the EAT (three-month pay, £7368).  As such, it was clear that the Dean still played a positive role for a proper resolution of my employment case but the Master, also similar to his stand when the termination occurred, failed to take his responsibility at all.  It was the school and Ms. Groark who still stood and acted against a proper resolution of my employment case.
154. My request to the college for reinstatement after my winning my employment case showed my good will to settle the case informally in condition that my scientific career and my education were not compromised.  The unlawful actions toward such effort of mine by the dismissing officers and failure to properly deal with this matter by Birkbeck administration had made me no choice except for fighting damages and costs in order to recover my losses (at least in part) from the termination and the prolonged proceedings as well as trying to resolve my immigration case in order for me to leave the UK properly (because my UK visa had been stolen at that time and I could not leave for any country other than China without a lawful UK visa).

Claim for loss of postdoctoral training in crystallography within notice period

155. Damages for the 3 months notice as the EAT had already determined are the 3 months wages covering my lost last 3-month probation period due to the unlawful termination.  The amount of such damages is calculated on the basis of the wages (£2456.08 per month) during my employment at the college including the basic wage (£2278.25 per month) and contractual benefit (or London allowance, £177.83 per month) [106], and thus three months notice should be £7,368.24 in total and grossly [21]. 
156. The other relevant issues that needed to be considered were also pointed out by the EAT’s Judgment: “If the Appellant, for instance, had remunerative employment in the meantime, or failed to mitigate his loss, those might be relevant considerations” [.36].  The ET dealt with these issues at the remedy hearing on 21 April 2006, as addressed in its Judgment and Reasons: “The Respondent confirmed at the outset of the hearing that there was no issue on mitigation of loss” [10.4] and there was no objection from the other parties; “the Claimant conceded that £1000 travel expenses he received from the Respondent should be deducted from the damages” [10.4].  I also confirmed in a statement used at the remedy hearing that I had not received any income or benefit during the period from the termination to the remedy hearing [33], and neither of the parties had objection to it, either. 
--- Claim for loss of postdoctoral training was valid claim

157. Besides, I made a new claim, as listed in my schedule of loss, namely “Loss of postdoctoral training in crystallography”, at the remedy hearing at the ET on 21 April 2006.  This claim, as same as the one that the EAT has awarded for “3 months notice”, was under “Losses due to Respondent’s failures to comply with clause 20.7.3 of Probation Procedure” and nothing else.  It is plain that this new claim for loss of training was confined within the lost last 3 months of my 6-month probation period that the Probationary Procedure can only govern but not beyond that period.  Such claim was based on the fact that my contract of employment fell into the category of the contract for “appointee in training” and had analogy with that of the apprentice, such as those in Wiltshire Police Authority v Wynn [1980] ICR 649 and Oliver v JP Malnick & Co [1983] ICR 708.  This type of contract of employment is not just for wages but also for training, under which "the employee may obtain damages for the further loss,” specifically “the plaintiff was entitled to damages for his loss of earning and of training” “and also for diminution of his future prospect” as authorized in Dunk v George Walker & Son Ltd [1970] 2 QB 163.

158. The crucial dispute regarding such claim was whether it falls into the scope of the remission.  The appeal tribunal presided by Langstaff J did make explanation on this point further in its Judgment dated 16 February 2006 when giving their opinion on the remission order made by previous appeal tribunal presided by HHJ Serota QC in April 2005 during my first appeal: “It is plain that that Tribunal took the view that as a matter of law if it could not be shown that the Appellant’s contract of employment could be terminated lawfully by the Respondent on one month's notice when it was, then three months' notice was appropriate period.  It would follow that compensation for any losses occurring during that period should be awarded as damages for breach of contract” [B10.5].  There were two issues in the previous remission order: (1) whether it should be one month’s notice or three months’ one; and (2) whether there is any other loss during that period due to the breach of contract that should be awarded.  The appeal tribunal presided by Langstaff J was facing the same issues.  The difference was that the tribunal of Langstaff J determined the first issue by themselves and remitted the rest undetermined matter (that sum) for the ET to determine at the remedy hearing, which must include the second issue.  It is clear that the claim for loss of postdoctoral training falls within the scope of the EAT’s remission in accordance with the Judgment of the appeal tribunal.

159. Further, the college had refused my request for reinstatement preventing my recovering the loss of my postdoctoral training due to the unlawful termination, and so it was valid for me to make such claim.  Besides, my claim for loss of postdoctoral training in crystallography within the 3-month notice period is also supported by case law as provided by a recent compatible case in Flett v Matheson [2006] ICR 673.  In this case at the Court of Appeal, three Lord Justices Phil, Wall and Lloyd anonymously allowed the appeal and remitted the case on more general grounds for reconsideration of the appellant’s claim for loss of his training for apprenticeship due to dismissal without notice in the light of the finding that Appellant’s Modern Apprenticeship could constitute a common law contract of apprenticeship.

--- Amount claimed for loss of training can be justified

160. In the schedule of loss used at the remedy hearing, the claim for loss of postdoctoral training was estimated to £20,504 by an assumption, “the loss of his opportunity to publish research may be qualified as a compromised 9-month pay”, though “it is hard to measure how much money would cost from such loss” [24.21].  Such assumption was made on the basis of the probable length of time I might need to complete his postdoctoral training at Birkbeck, including publication as the result of his training, according to my previous experience [A12.2] and the work he had done at Birkbeck [A13.3-4], which might be about additional “a half-year to one year” [24.21].  The amount of the estimation is further justified by the following facts.
(1) “The change of his research project by the Respondent after the start of his employment from the one that the Respondent told to him before his acceptance of the job” [25.21] “to another more difficult one in the view of protein expression and purification” [A13.4].
(2) When my accepting the job from Birkbeck, I “resigned his previous postdoctoral position at Boston University before completion of the research work there” [25.21].
(3) This assessment has not included “diminution of his future prospect” yet, “which would be even a bigger finger and harder to predict” [25.21].

161. Further argument regarding the amount of the claim for loss of postdoctoral training are the follows.  The postdoctoral training is defined as “an opportunity to develop further the research skills acquired in their doctoral programs or to learn new research techniques.”  Thus, research work is the main subject of the postdoctoral training.  Besides strengthening research skills and learning new research skills, publication from the research work during the training would be the aim of the postdoctoral training and the means to evaluate the training, as recommended that the postdoctoral appointment “is expected to publish the results of his or her research or scholarship during the period of the appointment” [74].
162. My research work during the employment at Birkbeck “laid down a framework for another paper centering the purification of the protein complex in purpose of crystallographic research” [A13.4].  The importance of this probable paper is based on the facts that the crystallographic techniques have been much more simplified by the development of computer programs, and so the quality of a crystallographic research this day largely relies on the quality of the crystal used for the diffraction and the quality of the crystal depends on the quality of the protein used to produce the crystal, as stated in the appellant’s Witness Statement at the ET [119.5].  However, the research work I had done during my employment at Birkbeck College was not enough to complete that potential paper, and, as the result of the termination, it has been lost completely.
163. In addition, the skills used for that research work in relation to protein expression and purification as well as crystallization are not new to me, and I, actually, has trained repeatedly on most of them previously.  Skills of the real crystallography that I really wanted to learn and develop further had not been used during my 3-month work at Birkbeck though I started to gain my right to use the X-ray diffraction facilities at Birkbeck after the crystals were produced from the purified protein complex and just before the termination.  Thus, my postdoctoral training during the 3 months at Birkbeck has been wasted entirely.
164. If another 3-month were available for me, the situation would have differed significantly.  My research work during my employment at Birkbeck, at least part of it, could have been recovered by a publication that I had very good chance to complete for submission to a journal on the basis of the work he had done during my 3 months at Birkbeck and according to my previous publications.
165. In the additional 3 months, having obtained the optimized protein purification protocol and known the basic conditions to produce the crystal of that protein complex, my research work would definitely get into last real crystallographic step.  Further, on the basis of the fact that the time required to produce the crystal from the purified protein complex is short (merely several days), his research work could get into the real crystallographic step much deeper.  Although it is probably too short for me to resolve the 3 dimensional structure of the protein complex, I definitely should be able, through the data collected from the X-ray diffraction of the crystals, to reveal the physical property of the protein complex such as its space group and gain other information helping to determine further approaches in order to resolve the 3-dimensional structure completely.  The further development of crystallographic skills during such research work is the real purpose of my postdoctoral training at Birkbeck and critical for my future research.
166. Thus, the probable paper I might complete at the end of the 6-month employment would include not only protein purification and crystallization of the protein complex but also, undoubtedly, identification of the protein complex and its certain structural properties obtained from the X-ray diffraction.
167. Another important argument here is that, when getting such stage, it may have allowed to see light at the end of the tunnel, and it would have much less chance for a termination to occur under an unforeseeable situation similar to what I met during my employment at Birkbeck four years ago.  Thus, it would much more increase my chance to complete my postdoctoral training in crystallography at Birkbeck, i.e. completely resolving the 3-dimensional structure of that protein complex and also, of course, a complete crystallographic paper.  At the same time, I would be much easier to ask for the relevant faculty members at Birkbeck to offer a favor reference for future needs including job hunting.
168. Now, the question in purpose of assessing the claim would be how much value those crystallographic skills, that probable research paper and other relevant circumstances would be.  That will depend on what you will do next.  If you will be a lawyer or an economist, they may not be, if not valueless, in a high value.  However, if you will be a scientist, they may be invaluable at this day, especially for me who at the same time also has intensive skills in molecular biology and biochemistry.  The rational is that the demand for crystallography, especially in biological and medical fields, is becoming high increasingly as the same as that for molecular biology about 30 years ago.  Right now there is only one crystallographic school at Birkbeck in the world but you will see much more numbers of crystallographic departments or schools in a foreseeable future, unless there will be another technique emerged in much more advantage than crystallography to resolve the 3-dimensional structure of the biological macromolecules.
169. As such, without much difficulty, I would be able to take much more competitive research project at the front line and look for academic position in a competitive university or institution.  Even if the termination occurred at the end of the six months, I with those further developed crystallographic skills and that probable paper in relation to crystallography would not worry much because I can try to find another crystallographic lab with the biological or medical research at the front line of the fields or similar to my previous molecular biological and biochemical research in order to complete my crystallographic training and at mean time to fuse into my future research interest.  This means that the damage to the academic reputation by the termination would have become much lower.
170. The “invaluable” means that the lost crystallographic training during the lost last 3 months of my probation period can be much higher than £20,504 from previous estimation in the schedule of loss.
ET made third extreme decision regarding damages at remedy hearing on 21 April 2006

171. Chairman Clark of the ET presided the remedy hearing on 21 April 2006 alone.  After debate at the hearing, it seemed that the relevant issues, at least the one regarding my claim for loss of postdoctoral training and the one regarding tax, had been settled in favor to me.  The Chairman did not announce her final decision at the end of the remedy hearing and finalized the Judgment and its Reasons after the hearing.  By surprise, the Judgment of the tribunal revealed another extreme decision to reward for damages (£1819.17) at the other end in favor to the college [B2].

--- Dismissal of claim for loss of postdoctoral training

172. In the Judgment and Reasons of Chairman Clark from the remedy hearing, a new point was raised that my claim for “loss of postdoctoral training in crystallography” was as the same as the previous claim for “loss of opportunity to publish research and damage to reputation” made in 2003.  The Chairman in the Reasons claimed that the appeal based on such claim was not allowed by the EAT and so it was “outside the scope of the remission.”  It is not difficult to tell that the new claim and the previous one are different significantly.

173. First, the new claim is for loss of the entire half, besides another half of wages, of my job at Birkbeck College while the previous claim was only parts of that half, and so they differ by scope.  Although the loss of opportunity to publish research in previous claim seems the important part of the new claim, they differ in nature, too, because opportunity to publish research may not have to be under the postdoctoral training but the postdoctoral training is last part of a high education currently and has specific meaning with target to future career in academic or other research position.  Therefore, loss of postdoctoral training is more important than just loss of opportunity to publish.

174. Secondly, and more importantly in legal point of view, the new claim for loss of training was confined within the lost last 3-month probation period but the previous one was not.  This point is not based on the amount of money claimed actually at different time but is based on the legal basis of the claim.  The previous claim for publication “£16,308” versus the new claim for training “£20,504” came from the above point (that loss of postdoctoral training is considered far more important than loss of opportunity to publish alone) and difficulty to measure the actual loss (of course, the later measurement would be closer to the actual loss).  It should be stressed that the new claim for “£20,504” is due to the loss of the training within that 3 months because it has been found that it worth not less than that amount (please see detailed arguments in the Skeleton prepared at the Court of Appeal).  Nevertheless, the previous claim for “loss of opportunity to publish research and damage to reputation”, as listed in the schedule of loss used at the hearing of 2 October 2003, was after the claim for loss of 5-year contract and did not have any relevant specification.  It is plain that this previous claim was for all the periods lost under my contract of employment including the probation period and the other contractual period.  On the other hand, the new claim for loss of postdoctoral training in the schedule of loss at the remedy hearing was specified clearly: “due to Respondent’s failures to comply with clause 20.7.3 of Probationary Procedure” and nothing else.  Under the procedure this new claim for loss of training was confined within the probation period and nothing beyond it, which is the scope of the remission and both parties dealt with at the remedy hearing.

175. In addition, the misleading explanation regarding this point from others, which was vexatiously delivered to Chairman Clark after the remedy hearing when her finalizing the Judgment but without being challenged by the other side (me), came from misunderstanding without paying attention to the relevant specification in my two schedules of loss used in 2003 and in 2006.

--- Deduction of non-referable payment of in lieu 4-week notice paid at termination

176. The ET also made deduction of the non-referable pay in lieu of notice paid at the termination from damages of the lost last 3-month but that pay in lieu 4-week notice was non-referable to damages of 3-month notice as determined by the EAT in accordance with my contract of employment. 

177. Clause 20.8.3(b) of the Probationary Procedure of Birkbeck states: “Probationers who do not pass their probation at this stage will be given a month’s notice of the termination of contract” [59].  Such “a month’s notice” for the termination of a probationer at the end of his probation period is similar to “a month’s notice” as provided by clause 20.7.3 of the procedure for the termination between the mid-point and the end of the probation period for the actual termination of my employment.  Thus, they are referable each other, and they are different from any lost portion of either the probation period (as the EAT determined for damages of 3-month damages) or other contractual period under the contract. 
--- Deduction of tax against statutory regulation and on flawed ground
178. The ET further made another deduction of tax from damages unreasonably and unlawfully.  Under the traditional principle in British Transport Commission v Gourley [1956] AC 185, the liability of plaintiff to pay tax may have to be taken into account since damages are designed to compensate the plaintiff for the actual loss suffered and no more.  Specifically for breach of contract cases, another traditional principle is that remedy for the plaintiff due to breach should be that the plaintiff be put back in the position he would have been in had the contract been lawfully performed.  Thus, damages that are taxable, such wages, should be paid net.

179. However, paying damages regarding tax for the dismissal case including the wrongful dismissal like the current case should be governed by statutory regulations.  Under the provisions of the Income and Corporation Taxes Act 1988 section 148 and 188(4) as amended by section 74 of Finance Act 1988, tax is not chargeable in respect of the first £30,000 of a payment on termination of office or employment etc.  Chairman Clark expressed such situation correctly in the Judgment and Reasons: "The Claimant’s damages for breach of contract will not exceed £30,000 and, therefore, he will not be liable to pay tax on them" [19.16].
180. While the Chairman listed both the traditional principles and the statutory rule in the Judgment and Reasons [16.11], its ultimate reason for the deduction of tax from the damages was stated in the Judgment and Reasons: “In this case it is agreed that this amounts to £1,812.55 x 3 = £5,437.65” [19.16], which was three months net wages of the Appellant (after tax amount).  Such reason of the ET was contrary to the facts, i.e. neither the college nor me tried or actually agreed such issue.  In accordance with my last pay slip from Birkbeck College in February 2003 [107], the college made both “pay in lieu” of £2456.08 and “travel benefit” of £1000 in gross without deduction of tax in contrast with the salary payment of that month that was reduced by tax normally.

181. On the other hand, it was also mistake for the ET from the remedy hearing to express that the appellant agreed with that issue.  The Chairman from the remedy hearing corrected such mistake in her Comments dated 18 July 2006 actually: “for the avoidance of doubt, at no point did the Appellant concede that £5,437.65 was the correct measure of damages for loss of 3 months notice or that an after-tax amount should be used to calculate his damages” [6].  In fact, the Chairman also expressed in the Judgment and Reasons directly: “the Claimant urged the Tribunal to use a gross figure to calculate his lost salary” [17.13].  Thus, no matter in accordance with the relevant law or with the consideration of the circumstances of this case, damages should be paid in gross, and deduction of tax from the damages of this case was wrong and made with flawed reasoning.
Another scandal led to extreme decision from remedy hearing
182. After the case was remitted back to the ET to assess damages, Mrs. Burns representing the dismissing officers was deeply involved in the ET’s dealing with the case again.  The Regional Chairman Latham held a Telephone Case Management Discussion (CMD) on 13 March 2006 but I have not known such CMD until after I received the order from it dated 20 March 2006 because the ET did not send me the hearing notice surprisingly and the Regional Chairman did not have my updated telephone number at the ET, either.  From the CMD hearing, the remedy hearing was ordered and fixed to 6 April 2006.  Then, I immediately found a Council through the public access approach for representation at the remedy hearing.  By another surprise, a different Notice of Hearing was sent to me by the ET that the hearing on 6 April 2006 would be another telephone CMD hearing.  I contacted the ET many times and I was told firmly from the case worker that it was another telephone CMD and I need not come to the ET on that day.  Because of such strange situation, I went to the ET on 6 April 2006 and found out, by further surprise, that it was really a remedy hearing, but not another telephone CMD, presided by Chairman Carstairs alone.  It seemed that Mrs. Burns representing the dismissing officers was not happy about the Regional Chairman's directly dealing with my remission and his decision that Chairman Carstairs would deal with the remedy hearing and then she was involved in making such surprising circumstances. 

183. After knowing that I had received no income and no benefit since the termination of my employment at Birkbeck College and comments from the college’s representative that mitigation might not need considered as a factor for this case, it seemed to Chairman Carstairs that three months notice should be part of damages undoubtedly as the EAT had determined.  Then, the Chairman asked whether there was anything else could be added into the damages.  I proposed my claim for loss of postdoctoral training and also explained the confusion I had encountered before the remedy hearing that caused my loss of a legal representation.  By reading through the relevant portion of my schedule of loss, Chairman Carstairs granted my proposal to postpone the remedy hearing (to 21 April 2006) in order for me to obtain a legal representation after the college’s representative also agreed with the postponement.
184. Thus, Chairman Carstairs ordered from the CMD hearing: “the Claimant to provide a written submission…explaining the basis for which he believes he is able to seek compensation beyond three months’ pay for the notice period having regard to the limited jurisdiction of the Tribunal on the reference back from the appeal tribunal and the judgment of the Court of Appeal in Aparau v Iceland Frozen Foods Ltd plc (No. 2) [2000] IRLR 196” [35.3].  The relevant principle set out by the Court of Appeal in Aparau v Iceland Frozen Foods Ltd plc (No 2) [2000] IRLR 196 for the ET to deal with a remitted case is that “The extent to which the tribunal’s jurisdiction is revived in consequence of an order remitting the matter to it depends entirely on the scope of the remission”, which would be measurement of damages including, in accordance with the EAT’s Judgment, three months notice as the EAT had determined and any other compensation that can be awarded due to breach of contract within the notice period.  Another matter I would like to raise at the remedy hearing would be costs I had incurred from the termination and the proceedings.
185. During my seeking for legal representation, Mrs. Burns representing the dismissing officers unreasonably delivered the collection from the party of the school to a solicitor and that Council who had already promised me to help me at the remedy hearing as well as several other Councils I was seeking for but whom Mrs. Burns could not talk with directly, which caused the problems and forced me to have to seek for other places.  There were several other Councils I had asked who would like give helps but whom Mrs. Burns also contacted directly causing their refusal to help for costs, and so I could not allow them to help for my case.  There was one Council who would like to help me on both damages and costs but he would not be available on 21 April 2006, and I did ask for another postponement due to such reason but it was refused at the remedy hearing.

186. It was a junior female Chairman who dealt with the remedy hearing on 21 April 2006, and, after the remedy hearing when the Chairman was finalizing her Judgment, Mrs. Burns representing the dismissing officers put the decision she drafted before the Chairman and tried to force her to accept it, similar to what Mrs. Burns had done toward the junior female Chairman who presided the tribunal at the full hearing on 2 October 2003.  The difference from the action in 2003 was that the effect of this event was much more enhanced by several other simultaneous unreasonable actions against my case toward the Chairman by using a new approach, i.e. delivery of the false evidence and/or comments of the relevant issues to the Chairman through email by the social vice (either inside or outside Birkbeck College) under instruction or influence by the dismissing officers or their representatives.

187. Such other unreasonable actions through such new approach included at least those under the influence and support by the party of the school (including those few bad guys of the school) with the party’s collection, those under instruction by Ms. Groark with her collection and the comments against my claim for loss of postdoctoral training, and those outside Birkbeck College under the instruction by Ms. Corrigan after I refused their interference with my private affaires, such as my personal posts and financial accounts. 

188. The Judge’s email addresses were confidential information of the court.  The listing information of that remedy hearing was not released to the public even on the day of the remedy hearing.  Ms. Groark who attended the remedy hearing and spoke nothing by herself or through the college’s representative released the name of the Chairman who dealt with the remedy hearing and the information that the Chairman was still finalizing her Judgment after the remedy hearing.  It was Ms. Corrigan who, by taking advantage of her privilege as a lawyer, obtained the Chairman’s email address and leaked it intentionally to those social vice who actually made the actions toward the Chairman.

Addition of other parties into Respondent’s camp of my employment case by Chairman Clark

189. Besides the extreme decision, another consequence of those unlawful actions toward the Chairman after the remedy hearing was that the Chairman in her Judgment and Reasons from the remedy hearing added new parties, namely “Others” (other than “Birkbeck College”), into the respondent’s camp of this employment case [B2 v B6].  It is clear that the improper deliveries of the information (either the decision draft, issues of the case, or the collections of Ms. Groark and the party of the school) to the Chairman after the remedy hearing when the Chairman was finalizing the Judgment caused such action of the Chairman in her Judgment because the matter regarding the other parties of the respondent had never been raised to the ET by any party before and there was nothing at the remedy hearing that was likely to raise it, either.

190. Thus, the other parties that were added into the Respondent’s camp of my employment case by Chairman Clark in her Judgment from the remedy hearing promulgated on 13 May 2006 include the parties of the dismissing officers who made up the collections of Ms. Groark and the party of the school and distributed them to many others (including those social vice who made the actions directly) and the parties of the dismissing officers’ representatives who have helped the dismissing officers to archive their goal against my employment case.  Those social vice who made the unlawful actions directly were collected, influenced and instructed by either of those other parties, and so each individuals of such social vice belong to either of those other parties as listed the following.  

(1) 
The party of Ms. Groark;

(2)   The party of the school (the School of Crystallography at Birkbeck College) including those few bad guys of the school;

(3) 
The party of Ms. Burns representing the dismissing officers; and

(4) 
The party of Ms. Corrigan representing the dismissing officers. 

191. Mrs. Burns and Ms. Corrigan, as lawyers, have not done what a lawyer should do in relation to my employment case since the dismissing officers recruited them in late 2003.  What they have done in relation to my employment case since then, besides directly and formally acted for the dismissing officers, were similarly underhanded, dishonest, unreasonable and unlawful against proper procedural rules and the law, and such actions of theirs resulted in benefiting the dismissing officers and putting my case in a worse condition.  Even the dismissing officers would not be happy about such actions of them right now in light of my costs applications to the EAT, and so they are crooked lawyers.  They now even claim that they are working for my cases but they have not made any positive contribution to any progress of my cases, they have repeatedly refused direct communication with me, they have not disclosed Ms. Groark’s collection and the collection from the school in their hands to me in order to stop the related unreasonable conduct of the proceedings rather they have been keen to use those collections in making their unreasonable conduct.  The bottom line is that no one needs a single crooked lawyer.

192. Those other parties of the Respondents of my employment case were not only the parties who made the unlawful actions toward Chairman Clark in relation to the remedy hearing but also the parties who have made unreasonable conduct of proceedings against my employment case and my other immigration and flat cases since the commencement of my employment case on 24 April 2003 until currently.

193. The addition of those other parties into the respondents’ camp by Chairman Clark seemed a logical consequence of those unlawful actions toward the Chairman but effect of such move by the Chairman is profound.  At least, it made me legitimate to make a costs application for my employment case against those other parties and even on indemnity basis because their continuous actions against my case during the proceedings have been underhanded, dishonest, unreasonable and unlawful against the proper procedural rules and the law of the court.

My costs application to ET

194. However, because those other parties have made their actions against my cases underhandedly, I had not known the nature and the details of their actions and had not understood the impact of the Chairman’s move on 13 May 2006, even I did not pay attention on “Others” was added behind “Birkbeck College” as additional respondents of my employment case in the Judgment from the remedy hearing at that time.  As such, I made an application to the ET for costs in relation to my employment case dated 25 May 2006 [] but such costs application was made still against Birkbeck College mainly on the ground of its misconceived defense rather than against those other parties on the ground of their unreasonable conduct of the proceedings.  Otherwise, if I could use the unreasonable conduct by those other parties during the proceedings as the ground of my costs application, I might have been able to claim for costs incurred by me either on the standard basis or on the indemnity basis.  My costs application to the ET relied on another special reason that the tribunal made a costs order under a Respondent’s proposal against me at the full hearing on 2 October 2003 and it was proven a mistake.
195. After I made appeal from the ET’s decision from the remedy hearing to the EAT, Chairman Clark decided to deal with my costs application on a costs hearing fixed to 6 October 2006.  It seemed to the Chairman that the grounds of my costs application were not the obstacle, as recognized in her Reasons: “The Claimant’s case is that the Respondent’s conduct of its defense to his wrongful dismissal claim was misconceived, in that it had no reasonable prospects of demonstrating that he had been ‘irredeemably incapable’ of doing his job” and “The Claimant also relied on the Respondent’s alleged unreasonable conduct” [.11].  Besides, the Chairman did not challenge the grounds of my costs application either at the costs hearing or in her Judgment and Reasons.
196. My costs application to the ET for costs used the legal basis under rules 38-48 of Schedule 1 of the Employment Tribunals (Constitution and Rules of Procedure) Regulations 2004, which can allow to award costs including the preparation time spent by a litigant in person in relation to the proceedings.  Thus, I made my schedule of costs at the costs hearing including both the expenses I incurred during the proceedings and the preparation time I spent in conducting the proceedings as a litigant in person.  Besides, my costs application also included the costs both incurred under the ET proceedings and under the EAT proceedings.  But the Chairman decided in her Judgment and Reasons: “This tribunal does not have jurisdiction to make an award of costs in respect of proceedings in the EAT” [.14].  There was no dispute on this view of the Chairman from either party.
197. In accordance with the transitional provision in s 20(4) of the 2004 Regulation, costs of the proceedings commenced before 1 October 2004 as my breach of contract complaint must be dealt with under rule 14 of the 2001 Regulations:
“Rule 14(1) Where, in the opinion of the Tribunal, a party has in bringing the proceedings, or a party or parties' representative has in conducting the proceeding, acted vexatiously, abusively, disruptively or otherwise unreasonably, or bringing or conducting of the proceedings by a party has been misconceived, the Tribunal shall consider making and if it so decides may make 
(a) an order containing an award against that party in respect of the costs incurred by another party.”
198. Under rule 14 of the 2001 Regulations all costs that may be awarded by the ET were “the costs incurred by another party” that does not include the preparation time for a litigant in person.  The principle of awarding costs to a litigant in person is provided by the Litigants in Person (Costs and Expenses) Act 1975, which provided by s1(1) that: “Where, in any proceedings to which this subsection applies, any costs of a litigant in person are ordered to be paid by any other party to the proceedings or in any other way, there may, subject to the rules of the court, be allowed on the taxation or other determination of those costs sums in respect of any work done, in any expenses or losses incurred, by the litigant in or in connection with the proceedings to which the order relates.”  The 1975 Act is only relevant in “any proceedings to which this subsection applies” but the Employment Tribunals is not in the list provided by the subsection.  There is further provision by s1(1)(c) to extend it to “any other court or tribunal specified in an order made under this subsection by the Lord Chancellor.”  But no such order has been made in relation to employment tribunals, either. The Employment Act 2002 by s22 provided for the insertion into the Employment Tribunals Act 1996 of a section 13A whereby “Employment tribunals procedure regulations may include provision for authorizing employment tribunals to order a party to proceedings before it to make a payment to any other party in respect of time it spent in preparing that other party’s case.” Such authorization has been made in the 2004 Regulations under rule 44 that a litigant in person may claim for costs regarding preparation time spent during proceedings at the Employment Tribunals. But this rule does not apply to this case under its transitional provision as mentioned above.
199. In the case of Dunnachie v Kingston Upon Hull City Council [2003], which should be governed under the 2001 Regulations in relation to a costs order, the ET awarded costs to the unrepresented Applicant, including a sum for photocopying, stationery, postage, telephone calls and traveling as well as another amount for loss of earning by taking time off from holiday to prepare for the legal case.  During the Respondent’s appeal to the EAT, Burton J (President) allowed only those expenses incurred but not the time spent.  Burton J relied on the leading case of Buckland v Watts [1970] 1 QB 27 where “the Court of Appeal there held that a litigant in person other than a solicitor was not entitled to claim in respect of the time which he had expended preparing his case, but only his out-of-pocket expenses.”  Thus, the recoverable costs to a litigant in person during proceedings at the ET for an old case (commenced before 1 October 2004) should include only his out-of-pocket expenses, such as those for representation, legal advice and other expenditures.
200. Thus, such recoverable costs incurred during the proceedings should include my expenses for the legal representation at the ET’s costs hearing (that was £900) and the expenses for two other legal consultations in September 2003 under the ET proceedings, which were all listed in my schedule of costs at the costs hearing.  The costs of £6000 for my immigration case that was arisen from the termination of my employment at Birkbeck College was also listed in the schedule of costs at the costs hearing and should be recoverable costs.  Besides, the debt that I incurred after the termination of my employment and after the commencement of the ET proceedings as stated in my costs application belonged also to out of pocket money and so it should be recoverable.  But the Chairman did not award any costs by stating in her Reasons that I only proposed the recoverable costs under the EAT proceedings (but not under the ET proceedings) and my Council did not ask to recover the expenses used for representation at the costs hearing.
201. My Council of the costs hearing might not mention each item of the recoverable costs that I had listed either in my costs application to the ET dated 25 May 2006 or in the schedule of costs used at the costs hearing.  The reason for this came from the unreasonable conduct Ms. Groark, Ms. Corrigan and Mrs. Burns made toward my solicitor firm and Council before the costs hearing.  I authorized the solicitor firm to help me at the costs hearing about a week before that hearing, and the firm told me that they would prepare a schedule of costs for me in detailed analysis and then would find a Council to represent me at the costs hearing for the projected costs of about £7000-£8000 to be recovered.  
202. At meantime, Ms. Groark tried to directly contact and influence the solicitor firm but not so successful, and then she instructed others also to go to the firm and ask for schedule of costs in detailed analysis for urgent use in purpose of preventing the firm from making schedule of costs for me before the costs hearing but it did not showed much effect, either.  Under such situation, Ms. Groark improperly delivered her collection to the firm in order to interfere with the firm’s helping for me at the costs hearing.  This latter improper action of Ms. Groark caused that the firm could not bring the schedule of costs it promised to the costs hearing and did not prepare for the instruction to the Council for my best interest.  I prepared schedule of costs by myself for the costs hearing, and the firm finally obtained an experienced Council to represent me at the costs hearing.  But such situation had not occurred until after I asked Ms. Venturino for help and Ms. Venturino contacted the firm.  On 6 October 2006, Mrs. Burns tried and met my Council at the ET’s building just before the costs hearing surprisingly.  In accordance with my conversation with the Council, Mrs. Burns improperly showed the collection from the party of the school to the Council in their meeting.  Such influence by Mrs. Burns and that instruction to the Council prepared by the solicitor firm under Ms. Groark’s improper action made the Council to believe that there were no costs for my employment case at all, which was the direct cause why he did not fight for those recoverable costs at the costs hearing.
203. Before I made appeal from the order to dismiss my costs application from the costs hearing to the EAT, I made an application to the Chairman for review of her decision from the costs hearing with a new schedule of costs containing only minimal recoverable costs I had incurred under the ET proceedings (that was about £2500).  The Chairman refused my application for review and it was believed that the improper and direct contact of Ms. Corrigan to the Chairman contributed into the refusal decision of the Chairman.

204. However, the positive side of the Chairman’s decision to dismiss my costs application and further refuse my application for review gave me the opportunity to make the appeal based on the costs to the EAT, which was another opportunity for me to make costs application of my employment case to the EAT under rule 34(4) of the EAT Rules 1993 including for measurement of costs on the indemnity basis.  Such opportunities also allowed me to explore the nature and the details of the unreasonable conduct made by those other parties during my preparing for my appeal and for my costs applications to the EAT in early 2007.  As such, in April 2007 during the last proceedings of my breach of contract case at the EAT, it was not only legitimate but also practicable for me to make my costs applications to the EAT on the ground of the unreasonable conduct by those other parties.
Dismissal of My Following Appeals Based on Damages Were Caused by Judge’s Irresponsible Rulings
EAT’s refusal for permission to my appeal based on damages

205. I made appeal from the ET’s decision regarding damages made at the remedy hearing to the EAT on 29 May 2006.  This initial Notice of Appeal with 3 grounds regarding the claim for loss of postdoctoral training, the deduction of pay in lieu of notice paid at the termination and the deduction of tax.  HHJ Elias of the EAT (President) dealt with this appeal first.  He rejected the initial Notice of Appeal under Rule 3(7) of EAT Rules 1993 as notified to the parties in a letter of 9 August 2006 [A40.4].  At meantime HHJ Elias set out clear legal points why he rejected the appeal as recited in the notification:

“1. The Tribunal’s analysis of the damages for training seems to me unimpeachable.  Even if they have jurisdiction to deal with the matter there is no case at all to support any compensation for loss of training during the notice period.  The analogy with apprentices is simply not helpful.

2. As for the pay in lieu, the Tribunal was right to say that it has to be taken into account if it is a payment referable to any period within the notice period.  The Tribunal found that it was.  I can see no complaint about that.

3. As to tax, it is plain that where no tax is payable in hands of the employee then to put him in the same position as if he had been paid, it is only necessary to have regard to net earning.  The Chairman in his comments has indicated how that figure was arrived at. It was based on the documents provided by the appellant.”
206. I used these valuable legal points on each ground of the appeal from Elias J as guidance to rewrite the Notice of Appeal under Rule 3(8) with the same 3 grounds but addressing all the concerns from HHJ Elias.

(1)
For the ground regarding claim for loss of training, HHJ Elias did not question the ET’s jurisdiction to deal with the damages for loss of training and did not challenge the analogy of my employment at Birkbeck College with apprentices, which formed essential frame of this ground, and so they remained in the fresh Notice of Appeal.  Through searching legal database, I found a recent compatible case (Flett v Matheson [2006] ICR 673) with the similar claim for loss of training covering the notice period that was allowed by the Court of Appeal, and so it was used in the new Notice of Appeal as support to address HHJ Elias’ concern.

(2)
For the ground regarding the pay in lieu, I replaced the old arguments with the single essential issue that HHJ Elias concerned, whether the pay in lieu paid at the termination is referable with any period within the 3-month notice (i.e. lost last 3 months of his probation period).

(3)
For the ground regarding tax, I focused on the fact that damages of the first £30,000 of a loss-of-office case should be awarded without deduction by tax under the statute as well as the ET in making the deduction relied on flawed reasoning finally.

207. This rewritten Notice of Appeal dated 17 August 2006 was, as believed, put before Elias J again.  Only after HHJ Elias had instructed to proceed, the fresh Notice of Appeal was referred to HHJ Ansell under rule 3(7) of the EAT Rules 2004.  HHJ Ansell rejected the appeal with the following comments that was all of HHJ Ansell’s comments on the appeal as provided by the notification letter from EAT dated 8 September 2006: “The new Notice of Appeal really adds nothing to the original Notice and the issues raises therein e.g. loss of training; deduction of pay in lieu from damages and tax.  I can add nothing to the President’s earlier rejection under Rule 3(7).”  It is plain that HHJ Ansell did not find out what differences were between the fresh and the initial Notices of Appeal.  Those differences were the precise legal points that HHJ Elias relied on to reject the old Notice of Appeal and that I relied on to support the fresh Notice of Appeal.  The easy way to explain such situation is that HHJ Ansell did not read either of the fresh or initial Notice of Appeal, at least did not read them carefully.  However, HHJ Ansell did tell one truth: “I can add nothing to the President’s earlier rejection under Rule 3(7).”  Besides those legal points raised by HHJ Elias against the initial Notice of Appeal, which was addressed in and relied on by the fresh Notice of Appeal, there was really nothing else in fresh Notice of Appeal that could be criticized further.  Thus, HHJ Ansell’s conclusion itself that the new Notice of Appeal disclosed no reasonable grounds for bringing the appeal was groundless.  If his only ground of such conclusion was the decision of HHJ Elias on the initial Notice of Appeal, it was misleading.

208. Under such situation, I made an application under rule 3(10) for further consideration of my appeal, and HHJ McMullen of the EAT heard the application on a Rule 3(10) hearing on 17 January 2007.  The EAT offered me a Council for representation at that Rule 3(10) hearing under ELAAS scheme.  I met the Council in the morning of that hearing date (about an hour before the hearing), and I was so surprised when we first met that she did not think that I could win either of three grounds of the appeal since the Council should have been the person who pick up the case she wanted to help.  I found through discussion that the Council misunderstood my claim for loss of postdoctoral training as for the entire contractual period (5 years) rather than for the 3-month notice period but she did not have any proper ground for her view that the last two grounds of my appeal were wrong.  It was Mrs. Burns representing the party of the school who acquired the information regarding the assignment of the Council under ELAAS scheme and further influenced the Council before that Rule 3(10) hearing causing such surprising situation.  After the discussion between us, the Council helped me to argue the first ground before the Judge but I argued the other two grounds by myself at that hearing.  Nevertheless, it seemed that the Council still told to the Judge that there was no arguable point in my appeal, as described in the Judgment from that Rule 3(10) hearing: the Counsel “advised him that there is no reasonably arguable point” [].
209. Finally, HHJ McMullen refused permission to my appeal on all 3 grounds, and he made the conclusion in his Judgment as the ground of his decision: “I make this point because the Claimant submitted that the test is whether there is an arguable ground. It is not. It must be reasonable arguable with a prospect of success.”  By surprise, HHJ McMullen provided very few, if any, legal argument on three grounds in the Notice of Appeal in order to justify its decision no matter at that hearing or in his Judgment promulgated on 6 March 2007.
210. The Judgment correctly identify the subject of the ET’s remedy hearing as well as in relation to that appeal: “This case is about the measure of damages for wrongful dismissal and the score of an Employment Tribunal to deal with matters on remission from the EAT,” “Claims for breach of contract arising on termination of a contract capped at £25,000 may be brought in an Employment Tribunal under Extension of Jurisdiction Order 1993,” and “The Respondent accepted liability but contested the scope of the damages claim.”  The Judgment also identified the ET’s Chairman’s “powers as being limited by the scope of the remission: see Aparau v Iceland Frozen Foods Ltd plc (No. 2) [2000] IRLR 196 CA.”  

211. The Judgment of HHJ McMullen recited a large length from the Judgment of the appeal tribunal presided by HHJ Langstaff that made that remission including paragraph 1 and paragraphs 8-18.  Unfortunately, it missed two most important points from that 2006 Judgment that were relevant to the subject of the remission: “the Appellant is entitled to be paid damages on the footing of three months’ notice.  It may yet be that that issue has to be remitted to a Tribunal for the Tribunal to determine what that sum should be because, of course, the claim is one for damages.  It is not a claim for debt.  If the Appellant, for instance, had remunerative employment in the meantime, or failed to mitigate his loss” [B23.36] and “it would follow that compensation for any losses occurring during that period should be awarded as damages for the breach of contract” [B10.5].  At the remedy hearing on 21 April 2006, the college’s representative declared that my mitigation of the loss should not be the issue regarding this employment case though I had prepared copies of my numerous job applications made after the termination.  There was also a statement from me that I had not received any benefit or any income since the termination.  My claim for loss of postdoctoral training was made under the principle of that remission provided from the Judgment that differed significantly from a previous claim for damage on reputation and loss of opportunity to publish in nature and extent.  The ET’s decision not only refused to consider the compensation for the loss during that three months notice period due to the respondent’s breach of contract and further reduced the three months notice already determined by the EAT to less than one month notice, i.e. £1981.57. 

212. The Judgment of HHJ McMullen recited the conclusion from the ET’s Reasons also in a large portion but did not give any opinions specifically in legal point of view.  The Judgment recited neither any legal ground from my Notice of Appeal nor any legal argument from my Skeleton Argument used at that hearing.  Instead, HHJ McMullen in his Judgment made a summary of my case: 
“The claimant made three points, one through his counsel and two himself.  The points are essentially those which were addressed by Langstaff J in his judgment.  First, he contends that the scope of the remission was wider than the Chairman decided.  Secondly, he contends that the Chairman erred in requiring a deduction of the four-week notice period from the damages available in the three months notice period.  Thirdly there was an irregularity which affected the amount and the outcome of the case.  He cited number of authorities, the principle laid down by the House of Lords in British Transport Commission v Gourley [1956] AC 185 and a reference to the £30,000 which is available free of tax.” 

It was from this HHJ McMullen’s summary of my case that he concluded: “In my judgment there is no reasonable prospect of success in any of these arguments.” 

213. However, such summary of my case was obviously incorrect either from the Notice of Appeal dated 17 August 2006, the Skeleton Argument used at the hearing of 17 January 2007 or the oral arguments made by my Counsel at that hearing.  My three legal grounds and arguments of the appeal were derived from the ET’s decision at the remedy hearing in relation to assessment of damages, and none of them was addressed specifically in the Judgment of HHJ Langstaff’s tribunal though two points as recited above were relevant to the subject of the remedy hearing and that appeal. 

214. In the first ground, neither My Counsel nor myself contended: “the scope of remission was wider than the Chairman decided.”  I argued clearly in my Skeleton Argument that the ET’s decision on the claim for loss of training was wrong because that claim different from the previous claim had never been dealt with nor rejected by the EAT previously as the Chairman believed and used as the reason that she did not have jurisdiction to reopen the matter that had been rejected by the EAT.  The legal basis of the first ground had been set out in the Notice of Appeal, in the Skeleton Argument and in the oral arguments from my Counsel.

215. The summary of the second ground by HHJ McMullen might come from my initial Notice of Appeal but definitely not from the later rewritten one that should have been dealt with at that EAT’s hearing.  The second ground of the later Notice of Appeal was set out clearly either in written appeal and Skeleton or in oral arguments I made at the hearing, i.e. the deducted pay in lieu notice paid at the termination is not referable to any period of that three-month notice, i.e. my lost probation period, as damages already determined by the EAT.  
216. In the third ground of the later Notice of Appeal, I cited two authorities: British Transport Commission v Gourley [1956]AC 185 and Parsons v BNM Laboratories Ltd [1964]1 QB 95.  In the earlier Notice of Appeal dated 29 May 2006, only one authority British Transport Commission v Gourley [1956]AC 185 was used for the third ground but it was used incorrectly as summarized in HHJ McMullen’s Judgment.  However, the fresh Notice of Appeal regarding the focusing issues (one of them was the first £30,000 of damages of a loss-of-office case should not be taxed) used two authorities and other relevant statutes correctly.  
217. It seems from the Judgment that HHJ McMullen’s conclusion of no reasonable prospect of success in my appeal came from his incorrect summary of my appeal case.  Thus, HHJ McMullen relied on incorrect ground or reasoning to reach his final decision. 
218. For this reason, I further made appeal to the Court of Appeal on 8 February 2007 from the EAT’s refusal.  My case regarding this appeal has been argued in details in my Skeleton Argument prepared for the Appellant’s Notice.  Besides, I also made an application to the court for disclosure by the 0Respondent of the evidence uncontested but used in the unreasonable conduct by those other parties during the proceedings.

Court of Appeal refused permission to my appeal based on damages

219. The Judge Rt. Hon. Sir Henry Brooke of the Court of Appeal made an order on 18 May 2007 to refuse the application for appeal as he commented “being totally without merit” [A69] so as without giving me a chance to request for reconsideration of the decision at a hearing under CPR 52.3(4A).  The reason of the decision as Brooke J explained in the order promulgated on 29 May 2007 were: “Three experienced judges in the EAT have all ruled that there is no merit in the appeal from the ET” and “I am not surprised to see that on 17th January 2007 counsel shared this view.” 
220. But these reasons were not legal arguments, and Brooke J did not give any opinion on either of those rulings by three different Judges specifically and on my arguments relevant to those rulings under that appeal to the Court of Appeal.  Importantly, the Judge did not address any of the relevant legal issues under that appeal as set out clearly in my Appellant’s Notice [A48-56] and its Skeleton Argument.  Instead, such reasons given by Brooke J sounded bullying and trying to play “wolfs come” but without any substance in law to support the decision.
221. Brooke J also refused my application for disclosure as concluded that the application was misconceived.  His reasons for the conclusion was: “it should have been made to the ET four years ago” and “it has no relevance to the limited issue that now survives, which relates to the assessment of damages.”  In fact, the documents to be disclosed under the application, i.e. mainly Ms. Groark’s collection and the collection from the party of the school, were those used by the other parties of the Respondents in their making unreasonable conduct during the entire proceedings of this employment case, especially intensified during later proceedings in relation to assessment of damages and the determination of costs at the ET in 2006 and during the subsequent appeals since then.  It was the intensified unreasonable conduct by the other parties that caused protraction of the proceedings in relation to the assessment of damages from the ET to the EAT and then that appeal to the Court of Appeal.  Therefore, the application for disclosure was an important approach to stop the unreasonable conduct by using those relevant documents in order to have a final and proper resolution of this employment case, and so it was so relevant to such proceedings regarding assessment of damages.  
222. Such application for the specific disclosure could not be made four years ago when proceedings commenced at the ET because the unreasonable conduct with using those documents to be disclosed was made underhandedly, because it was intensified during the proceedings in relation to damages and became the major reason why the awarding of damages and costs could not be resolved properly during the ET proceedings in 2006, and because those documents to be disclosed were made up after the commencement of the proceedings and I had not understood the nature and the reasonable details of such unreasonable conduct as well as those relevant documents to be disclosed until late 2006 and early 2007.  Such reasons were addressed clearly in my application for disclosure, my Skeleton Argument and my Statement of Case in relation to that appeal.  The lack of such knowledge regarding the disclosure by Brooke J suggested that he had not read, or at least had not read carefully, that application, that Skeleton and that Statement of Case provided in the appeal bundle.
223. It has been known that, when Brooke J was dealing with that appeal in early 2006, the party of Ms. Corrigan representing the dismissing officers, as one of the other parties of the respondents, improperly sent the documents containing hearsay evidence against my case and me personally to Brooke J through email but without following proper Practice Directions of the court, such as CPR 52pd 7.11-13.  Although the party might sent such documents to Brooke J without providing their real identity, Brooke J should know that the documents put before him was against my case and in support of the Respondents’ and that it was put before him improperly without following proper procedure, especially under the situation that there was my relevant application for disclosure.  In fact, Brooke J refused the application for disclosure, and, on reasonable belief, he accepted the hearsay evidence in the documents but without allowing me to challenge it on the basis of his extreme decision on the appeal without providing a reasonable ground to do so.  As such, the decision of Brooke J to refuse permission to appeal was made unjustly and unfairly in contrary to the overriding objective under CPR 1.1, especially it was the final decision and ended the route of that appeal under CPR 52.3(4A) in light of his unreasonable conclusion that “these applications are totally without merit” [].

Causes of unreasonable protraction of proceedings and no proper resolution so far
--- Unreasonable conduct by those other parties was root to the cause

224. The unreasonable conduct of the proceedings made by those other parties, i.e. the parties of the dismissing officers and their representatives, is the major factor for and the root to the causes of unreasonable protraction of the proceedings over many years and no proper resolution so far.  Such unreasonable conduct relied largely on the false information against my case and me personally from either Ms. Groark’s collection or the collection from the party of the school that were made mainly during the proceedings.  There have been two major targets of such unreasonable conduct of the proceedings: one was my lawyers and potential lawyers and the other one was the Judge or the tribunal who were dealing with my case as well as relevant staff and managers of the court services.  It can tell from the course of the proceedings between 24 April 2003 and right now that such unreasonable conduct has evolved continually to become more effective in targeting the outcome of the proceedings.
225. At the early stage of this legal case, the parties of the dismissing officers made direct actions by themselves and the results of these actions were mixed though such actions were successful to the targets such as staff and managers of the court services as well as some vulnerable lawyers but they did not work good when targeting many other lawyers and especially the Judge (or the Chairman of the ET).  But the party of the dismissing officers improved quickly by recruiting the lawyers they had influenced who then worked for the dismissing officers and targeted other lawyers successfully as well as the Judge and the tribunal.  Such was the precise situation under which the unreasonable conduct of the proceedings was made in relation to this employment case at the ET in 2003.
226. The actions toward the lawyers were made in various ways, such as through telephone calls, email, fax and hand-delivery, from the beginning since the information of communication means for a lawyer is usually not confidential information.  But the unreasonable conduct directly toward the Judge or the tribunal was different because the information of communication means for the Judge and the members of the tribunals is confidential information to the court.  Another difference is that it needs to know the listing information of the court in order to make actions toward the relevant Judge and the members of the tribunal.  These are also the reason why the lawyers did much better than the dismissing officers themselves because the lawyer has the privilege of obtaining either the listing information or the information of communication means for the Judge and the tribunal from the court services much more easier than the dismissing officers.
227. In relation to these reasons, initially, the unreasonable actions to the Judge by those other parties relied on the direct action, such as toward the ET’s full hearing tribunal with the vulnerable junior female Chairman (Lewzey) on 2 October 2003 as well as toward another similar junior female Chairman of the remedy hearing (Clark) in July 2006.  Such approach of the unreasonable conduct probably was the most effective one to manipulate the outcome of the proceedings, as known so far.  Not most of the lawyers can do this because such actions needed the ability of influencing the listing decision of the court and then the ability of manipulating the decision of the Judge or the tribunal.  Mrs. Burns is the only one probably who has such abilities and whom the dismissing officers did influence successfully.  

228. Then, such type of the actions were developed, when the case had gone to the EAT where those abilities of Mrs. Burns’ did not work at the EAT, to rely on another indirect approach through the vulnerable member of the tribunal, such as the academic member of the preliminary hearing appeal tribunal presided by HHJ Prophet in late 2004 and early 2005.  When the case was remitted back to the ET again for the rehearing, this new approach was still used by Mrs. Burns representing the dismissing officers because the ET secured the listing decision for the rehearing and the Chairman of the rehearing tribunal (Pontac) would not be manipulated easily by Mrs. Burns.  Thus, such approach was carried out through the EAT’s Registrar who was the old friend of Chairman Pontac as well as through a minority member of the rehearing tribunal.

229. Finally, such type of the actions were further developed into a new approach (relying on email to deliver the false information directly to the Judge) by Ms. Corrigan when she acquired listing information and the email address of Chairman Clark from the staff of the court services at the ET and then leaked two pieces of the information to other social vice, both she controlled and the parties of the dismissing officers influenced, who directly made the actions toward Chairman Clark after the remedy hearing in July 2006 respectively.  There are two advantages of the latest approach (through email to the Judge) in making the unreasonable conduct.  (1) Those social vice belonging to either of those other parties can make the actions repeatedly as soon as their receiving the email address of the relevant Judge from either Ms. Corrigan or Mrs. Burns.  This new approach has also been applied to targeting my lawyers and potential lawyers to block my legal representation mainly by Ms. Groark and the social vice influenced either by Ms. Groark.  Thus, this was the reason how the unreasonable conduct of the proceedings of those other parties could be intensified since I won the breach of contract case at the EAT in early 2006.  (2) This approach through email also makes those other parties easier to hide their real identities, e.g. by unauthorising to use my email address or others’ email addresses and by using the email account without real identity.  This new approach has been the way in which the unreasonable conduct toward the Judge has been made so far, not only in relation to my employment case (such as toward Brooke J of the Court of Appeal during my appeal based on damages in early 2007 and toward another Judge of the Court of Appeal during my appeal based on costs in January 2008) but also in relation to my immigration case at the AIT and the Administrative Court and to my flat case at the county court.
230. Besides, those other parties of the respondents have also developed another type of unreasonable conduct.  They tried to block my obtaining legal representation from the proper lawyers through the email or fax approach improperly.  At meantime, Mrs. Burns and Ms. Corrigan tried to take over my case but refusing any direct contact with me regarding how they wanted to properly conduct the case rather doing every thing underhandedly (this would be an important concern especially they have acted for the dismissing officers against my employment case for passed several years), not willing to let me inspect Ms. Groark’s collection and the collection from the party of the school in their hands in order for me to challenge the false information against me in the collections and so to stop the unreasonable conduct by using the collections, acting previously toward my two applications to the European Court of Human Rights by Mrs. Burns, Ms. Groark and Ms. Corrigan who intercepted every posts I sent to the court and tempered the documents (as well as the applications) I would send to the court by those posts (complaints to Royal Mail with ref: 1-1523479230; complaint to FedEx with ref: 0830011593 and 852397741308; report to the Police with ref: 1927867/05) resulting in two court’s decisions in October 2005 and again in September 2006 that each of two applications had no admissibility, and having also acted recently to poison my foods and make me ill just before the hearings of 11 September (for my flat case) and 18 September 2007 (for my employment case) as well as to improperly deliver the information against me to the different Judges at the different courts through the email approach causing the Judge’s ruling of my case unreasonably and unfairly with obvious errors of law.
231. It is clear that such unreasonable conduct by the other parties of the respondent is the major factor to cause the protraction of this well evidenced employment case over many years and no any proper resolution so far.  However, they are not decisive factors to result in such consequences because effect of an event on a certain case relies on the fact that the event have to be translated to the outcome of the proceedings, e.g. the decision made by the Judge or the tribunal, which must be the decisive factor to cause those consequences of this employment case.  

--- Unjust and unfair rulings by some of the Judges were the decisive cause

232. There have been many Judges and the tribunals who dealt with this employment case at either the ET, the EAT or the Court of Appeal.  Of them, the most impressive ones were HHJ Burton who dealt with my appeal to the EAT at the first time at two Rule 3(10) hearings on 19 May and 27 July 2004, the appeal tribunal of HHJ Langstaff who determined the entitlement issue and liability of my employment case at the full appeal hearing on 20 January 2006 and HHJ Elias of the EAT who reviewed my appeal based on damages (both initial version and the rewritten version) under Rule 3(7) in late 2006.  Although their decisions on my case might not be all positive, the important matter was that all of them read the documents from either side carefully to understand the case and dealt with it justly and fairly under the law to provide clear and detailed legal reasoning behind their decisions.  

233. Facing the unreasonable conduct of the proceedings made toward the Judges by those other parties of the respondents, many of the Judges dealt with it properly.  Two best examples were that the Regional Chairman of the ET refused the evidence that Ms. Groark improperly put before him through the court manager against the court directions of the case before the first preliminary hearing of 28 August 2003 and that HHJ Burton refused Ms. Groark’s evidence again improperly put before him against s 8.1 of the EAT Practice Direction at the first Rule 3(10) hearing at the EAT.  Thus, those other parties of the Respondents, when making their unreasonable actions toward the Judge or the tribunal during the proceedings, must have been selectively in deciding their targets of the actions, e.g. the junior female Chairmen (Chairman Lewzey at the full hearing on 2 October 2003 and Chairman Clark at the remedy hearing in April 2006) and either academic or minority lay members of the tribunal who were less experienced or vulnerable or whom those other parties could reach and influence directly and easily. 

234. On the other hand, some of the Judges who encountered the unreasonable conduct (i.e. putting the documents those other parties relied on improperly before them) failed to deal with it under proper procedure and the law rather allowed it to affect the ruling of the case unjustly and unfairly.  Such examples included HHJ Prophet who allowed the collection from the party of the school improperly put before him through the academic member of the appeal tribunal (Professor Wickens) (against s8.1 of the EAT Practice Direction) after the preliminary hearing on 24 November 2004 to affect his determination and the appeal tribunal’s ruling of the case causing unreasonably reversal turn of my appeal in late 2004 and early 2005, Chairman Pontac of the ET who improperly accepted the collection from the party of the school that was unlawfully put before her but ignored the results of the debate between two parties under her direction at the rehearing on 15 July 2005 at all causing that extreme decision, and Brooke J of the Court of Appeal who allowed the evidence against me that improperly sent to him through email by Ms. Corrigan (contrary to the practice directions 7.11-13 of CPR 52) to affect his dealing with my appeal based on damages causing another unjust, unfair and extreme decision to end the route of the appeal. 
235. Some Judges might, or might not, encounter any unreasonable conduct of those other parties but dealt with my cases irresponsibly.  The examples for this might be HHJ Ansell and HHJ McMullen of the EAT who, when dealing with my appeal based on damages, did not read, or did not read carefully at least, the documents and arguments I had lodged to the court properly, made the decision irresponsibly on the basis of previous out of date results of decisions and/or wrong decisions of other Judges or the tribunals but without considering the particulars of the decisions and without even understanding the relevant issues of the case, and so they failed to provide any proper legal reasoning behind their decisions, which clearly amounting to errors of law.

236. One excuse for such wrong and irresponsible decisions on my case has been that I was a litigant in person or was not legally represented.  But, in various occasions when either such wrong or irresponsible decision was made, I was legally represented.  This employment case is civil proceedings but not a criminal case, especially I am a highly educated intelligent researcher with above average achievement.  Such excuse might be reasonable only at the early stage of the proceedings when I had not known much relevant law and had not had enough experience.  Even if it were the case, there would be no excuse to justify that the Judge or the tribunal could make a decision with error of law.  In fact, I, when dealing with damages at the ET in 2006 and the following appeals at the EAT and the Court of Appeal in 2007, made reasonably good preparations for the proceedings, provided the detailed statement of the case, and set out clear issues and the legal arguments I relied on under relevant law.  During the periods of those proceedings, I complied with all required procedural rules, directions and relevant orders of the courts.  No law could and would justify the irresponsible decisions or the decisions with obverse errors of law in relation to a civil case conducted by such well-prepared and lawful litigant under s28(2)(d) of the Courts and Legal Services Act 1990.

2008.02.01

PART III

MY FLAT CASE

 Brief History of Proceedings
237. Due to the termination of my employment at Birkbeck College on 7 February 2003, I was unable to further pursue for my flat case under the help from Mr. Elton because my employment case was more important and needed dealt with urgently.  Since then, I have never got back the deposit yet.  Because of the unreasonable protraction of my employment case for more than two years, I met the financial problem when getting into mid 2005 before my employment problem could be resolved.  I went to the Brent Council (ref: 154415) and the Westminster Council (ref: TRO/RN/Y3503) for helps in August 2005.  I was advised in both places to come back and deal with my flat case and, at least, to get back the deposit.  As such, I first made a friendly offer to the letting agent in order to settle the case, and I sent such settlement letter to its office on 24 August 2005.  By surprise, the letting agent had never made any response to my settlement letter, and so I filed claim at the county court.
238. The original claim of this flat case was for both the deposit and damages, but not only for the deposit as stated in the Judgment of DDJ Iller (below uses the Judgment) [13.2], due to unlawful harassment or eviction against only the first defendant during the tenancy at the property of Flat 6, Avenfield House, Park Lane, London W1 between 13 November and 12 December 2002 under s27 of the Housing Act 1988 [A0].  It was commenced on 22 September 2005 through the Money Claim Online with a statement of the claim limited up to 800 words, and so it was unable to give particulars.  Upon the Defense that was filed only by the first defendant in October 2005 (but not “in a joint defense” as stated in the Judgment [A13.2]) [A0a-c], the claim was transferred to the Central London County Court.

239. DJ Hasan allocated the claim to the small claim track on 13 January 2006 [A1].  At the hearing on 20 February 2006, DDJ Iller gave permission to the claimant to file a new full claim form with Particulars of Claim for breach of contract and unlawful eviction against both defendants respectively [A1].  The second defendant was landlord and the first defendant was the landlord’s property-managing agent (or the letting agent) [B1].  Under such permission, I filed the amended claim on 8 March 2006 [A3-8], which clearly set out particulars of various allegations on the unlawful harassment or eviction only against the first defendant as the same as in the original claim (but not against the second defendant at all as mistakenly stated in the Judgment [17.13]).  The amended claim also extended to breach of the Tenancy Agreement as the results of the alleged unlawful harassment against the defendants, and the major breach was in relation to the unreturned deposit, i.e. the central issue of the claim. 

240. After the defendants filed its Defense on my amended claim on 6 April 2006, the defendants filed an application in order to strike out my whole amended claim [A9-10] on the following express grounds.  (1) The defendants challenged the legal basis of those allegations set out in the claim.  It was plain that those allegations were made against the defendants under s27 of Housing Act 1988 though it was not expressed out in the amended claim.  (2) An assertion was made that no claim in the amended claim was against the second defendant.  It was also plain that the alleged breach of the Tenancy Agreement in the amended claim was against the second defendant and it was indeed expressed out in both amended Brief Details of Claim [A3] and Particulars of Claim [A5.1].  (3) I did not verify the truth on the Particulars of Claim.  Then, I filed an application under the CPR 22.4 for amending the Particulars of Claim by adding verification of the truth [A11].  

241. At the hearing of 18 September 2006, the defendants raised a good point that a breach of contract can only be claimed against the landlord but not his agent under the Agency Law against a statement in paragraph 1 of the Particulars of Claim: “The Golden Eagle and its client Mrs. Oribi, Claimant’s landlord, … have been in breach of the Tenancy Agreement” [A5.1].  DDJ Iller at that hearing dismissed the defendants’ application but saved that point to strike out paragraph 1 of the Particulars of Claim [A23.1], and at meantime allowed the Particulars of Claim without verification of truth [A23.2].

242. After that hearing, I filed another application for further amendment of the claim dated 25 September 2006 [A15-22], which made correction to avoid the claim for breach against the first defendant.  The further amended claim also identified that the alleged unlawful harassment/eviction was also tort of the first defendant’s wrong doing and so the first defendant, but not the second defendant, was liable for damages due to such wrong doing also under Agency Law regarding tort (Bowstead and Reynolds on Agency 2006, Article 113, pp577).  The court has power to give permission to make such amendment of the Statement of Claim upon an application from a party under CPR 17.4.  I in the application suggested that the trial Judge (DDJ Iller) deal with it, and DJ Price also directed the same in accordance with the listing section of the court [D52].  Unfortunately, my application for further amending the claim has not been forwarded to the trial Judge over the passed year [D51] due to the error in the court services [D52]. 

243. Along with the order to dismiss the defendant’s application from the hearing of 18 September 2006 promulgated on 11 October 2006, the Judge also re-allocated the case to the Fast Track under CPR 26.7 [A23.3], ordered the trial [A23.4], and further gave directions for it [A23.5-9].  Specifically, the Judge listed the issues to be concerned at the trial in his Schedule of Issues [A24].  Issue 4a in the Schedule relates the breach by the second defendant resulted from the first defendant’s wrong doing that was repudiatory, gave me the entitlement to treat the Tenancy Agreement discharged, and so it is the central issue of the claim and is allowed by the trial Judge [A24.4].

244. In the order from the hearing of 18 September 2007, the Judge also gave the defendants permission to amend their Defense and file counterclaim by 16 October 2006 [A23.6].  The second defendant made their amended Defense and the Counterclaim on 17 October 2007 [A25-33] but it was late.  After receiving the counterclaim, I went to the court for an inquiry on the late counterclaim.  The court service frankly interpreted the order of DDJ Iller regarding the matter [A23.6] that the counterclaim was invalid under that order and so it was my option whether to make a defense to such counterclaim.  I, after receiving a legal advice from a barrister, filed the Defense to the Counterclaim [A34].  Although the defense to the counterclaimant was late, it was caused by the late counterclaim clearly.

245. At the trial on 22 January 2007, the defendants asked the Judge to strike out my defense to the counterclaim on the basis that it was filed late but they failed to provide to the Judge the other part of the story that the late counterclaim caused the late the defense.  I made clarification of it immediately.  At last trial of 11 September 2007 the defendants even went to underhanded at least regarding this matter: they raised the issue again in their Skeleton but did not served it on me and did not mention it before me at the trial at all.
246. At the trial of 22 January 2007, the defendants brought in two witnesses, Mr. Alex Begun (who, as a collaborator of the first defendant, showed the property to me on 9 November 2002) and Mr. Dixon (the Manager of the porter team at the property building), though their Witness Statements were filed three weeks late [B48-49, B50-51].  DDJ Iller gave permission for their giving evidence at that trial.  But neither of the defendants’ witnesses provided any important evidence for the defendants’ defense as well as the counterclaim.  Instead, the evidence provided by Mr. Begun that has been transcribed [B19-28] was much favor to the claim in relation to that central issue of the case (Issue 4a in the Schedule of Issue) [A24.4a].  

247. At that trial of 22 January 2007, the Judge adjourned the claim and ordered me to make payment to the court on the basis of my PO Box address, otherwise the claim would be dismissed, Judgment with costs would be awarded to the defendants [A35].  I made leave for appeal from this order on 26 January 2007.  HHJ Collins allowed the appeal and ordered to resume the claim on 25 May 2007 [A36], and HHJ Bailey awarded the appeal costs to me against the defendants by an order on 10 August 2007 [A37].  But so far the defendants have failed to comply with this order to make payment, and apparently it is without any proper reason [C21]. 

248. At the trial on 11 September 2007, I and Mr. Siha of the first defendant also gave evidence.  At the end of the trial DDJ Iller dismissed the claim and gave Judgment for the second defendant on the counterclaim but it appeared that the Judge made two decisions with errors of law.  Therefore, I made another appeal [1-10] from the order promulgated on 27 September 2007 [11.1-2] with two following grounds:-

(1)
Independent of the claim, Judgment for the second defendant on the counterclaim for £2,058.33 itself is disproportionate; and 

(2) In dismissing the claim the Judge erred in exercise of his discretion under CPR 32.1 regarding evidence.

Allegations of First Defendant’s Unlawful Harassment or Eviction under s27 of Housing Act 1988

249. The claim of this case is for the deposit and damages and has two parts, and each part targeted the different defendant.  The first part is the claim against the first defendant due to unlawful harassment/eviction under s 27 of the Housing Act or also identified as the first defendant’s wrong doing under common law of tort in accordance with the agency law regarding tort: “Where loss, damage or injury is caused to any third party by any wrongful act or omission of an agent while acting on behalf of his principle, the agent is personally liable” (Bowstead and Reynolds on Agency 2006, Article 113, pp577).
First defendant dumped a lot of low-quality furniture into flat after my viewing it

250. The most essential allegation against the first defendant was the dumping of the furniture into the property after I viewed the property but before I entered into the tenancy as stated in paragraph 4 of the Particulars of Claim [A5.4], and it was also in relation to the central issue of the claim.  

251. After I viewed the property on 9 November 2002, the first defendant dumped a lot of low-quality furniture into the property, which was the first allegation set out in the claim (A5.4) and part of Issue 2 in the Schedule of Issues [A24.2].  The low quality of the dumped furniture was in comparison with the high-quality one in the original flat.  Of the dumped furniture, a few pieces were even shabby, and the photographs showed some of them [D6-8]. 

252. Evidence to the original condition of that property was the following.

1. 
Mr. Siha in his Witness Statement described what furniture in the original flat, i.e. the normal condition of the flat: “Golden Eagle does not, in any event, deal with any unfurnished rental properties.  The standard of the furnishing was a high one and was commensurate with its central London location.  It contained one large king-size bed in the master bedroom and two single beds in the second bedroom; the living room contained a leather sofa, dinning table with four chairs and a large coffee table and rug” [B9.5].

2. 
Such condition of the furniture in the original or normal flat as Mr. Begun showed to me on 9 November 2002 was further confirmed by Mr. Begun during the cross-examination by me at the trial of 22 January 2007 [B20.18-B22.12]. 

3. 
I also explained the original condition of the flat further during the defendants’ cross-examination of my evidence at the trial of 11 September 2007.  Besides those in the flat as described by Mr. Siha in his Witness Statement, the ketch contained a bench with empty surface, a Washing machine/spin dryer, a set of burners with oven, and a refrigerator.  All closets in each of the bedrooms and in a common closet in the hallway of the flat as well as all cabinets in the ketch above and below the ketch bench were empty.  Such evidence provided by me at the trial was not challenged by the defendants.

253. Evidence to the pumped furniture and items in that flat during my tenancy is the following.

(1) The defendants during the cross-examination at the trial of 11 September 2007 asked me what additional (dumped) furniture was in that flat as he saw after his signing the Tenancy Agreement.  My answer to this question was:- 

(a) a large table, two chairs, one or two small table had been dumped in each of two bedrooms, and the closet in each bedroom was full of bedding and clothes; 

(b) several small tables, two broken lamps, a broken TV set and some other items had been dumped in the living room; 

(c) in the ketch, there were different cock wares full of the surface of the ketch bench, different kinds of pots and pans full of the cabinets under the bench, many different sizes of dishes, cups and mugs in the upper wall cabinet, and plastic boxes and others on the floor; and 

(d) the common closet in the hallway was also full including the burned iron broad, the broken cleaner…  


The defendants did not make any challenge on such evidence provided by me at the trial. 

(2) I took several photographs of the dumped furniture with shabby condition in the flat during my tenancy in late 2002.  They were served on the first defendant by my solicitor with a letter to the first defendant on 18 December 2002.  Some of them were shown in this trial bundle as evidence [D6-8].  The defendants have never given any comments on those photographs. 

(3) Mr. Siha stated in his letter dated 6 December 2002: “before he moved into that flat, he requested us to remove out some furniture from that flat and this was for two coffee tables and a dinning table which we reasonable agreed to” [C4.2].  In comparison with the furniture in the original flat, at least one of “two coffee tables” was dumped after the claimant viewing the property.  Mr. Siha confirmed this in his Witness Statement dated 6 February 2006 though the time of the event was stated incorrectly: “After the Claimant had moved into the Rental Property, he requested that Golden Eagle remove various items of furniture from the Rental Property, namely two coffee tables and a dinning table and this Golden Eagle agreed to do.” [B10.6]. 

(4) Mr. Siha further stated in his letter of 6 December 2002: “After he moved into the flat, he decided again to shift out furniture and requested to remove out the leather sofa and some other items” [C4].  Besides one coffee table, one dinning table set and the leather sofa, the only other items of furniture in the original flat were three beds and a rug, which I had never asked the first defendant to remove and the defendants have never claimed that I asked them for removal.  Clearly, “some other items” were dumped after my viewing the property.  Mr. Siha also confirmed this in his Witness Statement: “Thereafter the Claimant decided again to remove further items of furniture which the rental Property contained” [B10.6].  The “further items of furniture” besides the leather sofa must be dumped clearly. 

254. The following contrast situations during that tenancy could also suggest logically that those additional items of furniture were dumped into the property after my viewing it on 9 December 2002. 

(1) When viewing the property at noon of 9 December 2002, I quickly became satisfied its condition and expressed my intention to rent the whole flat rather than one room as advertised and as Mr. Begun solicited to me in accordance with my Witness Statement [B13.2-4].  Mr. Begun also confirmed such situation during the cross-examination by me at the trail hearing on 22 January 2007 [B25-26]. 

(2) In contrast, during my tenancy, I made at least 3 complaints regarding the condition of the flat: 

(i)
directly to Mr. Siha in the meeting with him in his office on 11 November 2002 [B14.4-5] after Mr. Missbah brought him back to the flat at the second time following my signing the Tenancy Agreement and paying the deposit on the same day, 

(ii)
by telephone to the office of the first defendant on 25 November 2002, and 

(iii)
to the defendants through my solicitor in the letter dated 3 December 2002 [C1.1]. 

I vacated the flat on 12 December 2002 after the first defendant refused those complaints and the settlement proposals of me by the letter of 6 December 2002 [C4].  Clearly, I was dissatisfied with the changed condition of the property during my tenancy.

255. The defendants in the amended Defense denied this allegation: “It is denied that any furniture, unwanted, shabby or otherwise, was discarded or left in the property between 9 November 2002 and 11 November 2002 or at all” [A27.9.1].  But the defendants failed to address the evidence of the photographs [D6-8] specifically (that was served on the defendants as early as 18 December 2007 [C7-9]), the evidence provided in my Witness Statements [B14.5-7], and all other evidence of documents provided by the trial bundle.  It was also contrary to several confessions from the first defendant in its correspondences in 2002/2003 and its Witness Statements as argued above.  Besides, the defendants failed to challenge my oral evidence at the trial regarding what furniture and the items I saw in the property before I entered into the Agreement and after it at all. 

256. On the other hand, the defendants in their amended Defense admitted that there was an agreement between the first defendant and me before I moved into that property and there were additional furniture in it after I entered the Agreement [A27.9.3] though they failed to explain the extent of the agreement correctly.  Such admission was the same one that the first defendant made in his letter of 6 December 2002 [C4.2].  The defendants also admitted in their amended Defense that there was no inventory agreed between the parties [A30.15.1], which was the result of the first defendant’s dumping.  

257. In addition, Mr. Missbah of the first defendant is the best witness of the defendants in relation to such alleged dumping but they did not call him to provide evidence.  Instead, the defendants in the amended Defense [A27.9.3] take the view of Mr. Siha’s regarding the furniture in the property after I entered the Agreement and during the tenancy, i.e. the property was “let as seen,” in Mr. Siha’s letter of 6 December 2002 [C4.3] and in his Witness Statement [B10.6].  However, Mr. Siha admitted at the trial that he had never been in the property during and around my tenancy there in 2002.  According to above evidence for the dumping, that “let as seen” was the condition of the property seen after I had entered the Tenancy Agreement on 11 November 2002 and during my entire tenancy at that property but not that seen during my viewing it on 9 November 2002 that induced me to enter the Agreement. 

258. The consequence of the first defendant’s dumping of a lot of low-quality furniture into the property included the following.  

(a) The first defendant’s dumping made the presentation of the property to me by Mr. Begun became misrepresentation, which induced me to enter the Tenancy Agreement. 

(b) The inventory had never been agreed between two parties.  Clause I of the Tenancy Agreement stated: “This agreement is for the letting of a dwelling which is either unfurnished or has been furnished in accordance with the inventory signed between the parties” [B2.1].  The first defendant admitted in his Witness Statement: “The Rental Property was advertised and subsequently shown to the Claimant as being furnished” [B9.5].  Under the furnished the condition, my Tenancy Agreement required an Inventory Agreement.  The defendants admitted in the amended Defense: “It is admitted that no inventory was provided by the Defendants to the Claimant” [A30.15] though there was no explanation given why such situation could and should occur.  In fact, such situation was resulted from the first defendant’s dumping and caused the second defendant in breach of contract regarding clause 1 of the Tenancy Agreement.  No inventory agreement also entitled the claimant to treat the property as unfurnished under clause 1 of the Tenancy Agreement, which would further intensify the repudiatory breach due to the dumping.  Thus, my loss due to no inventory was the loss due to the repudiatory breach that was the entire deposit.

During the tenancy, I lived in the large bedroom.  In order to free some space in the small bedroom for another potential tenant, I moved and squeezed nearly all bedding and clothes from the closet of the small bedroom into the closet in my bedroom and the common closet, and also moved a chair and a small table from the small bedroom into my bedroom.  As the result, there was nearly no free space in my bedroom and in the common closet.  I received notice of arrival of my shipped belongings in late November [D14] but I could not take them back because there was no free proper space to keep them in the property. 

I had never been able to find flat-mates for that property during my tenancy there under that condition [C15.8] though I had put 3 sequential adverts on Loot [D15-17], which caused my being unaffordable in living in that property by myself.

Allegations of three criminal events

259. The allegations as stated in paragraphs 5, 7 and 8 [A5.5, A6.7, A6.8] were criminal events and also in relation to the central issue of the claim.
--- First defendant allowed third party to gain entry of property and damage washing machine

260. The second allegation that I made in the claim was: “The Golden Eagle allowed staff from Claimant’s work place to gain their entry into the flat and to damage the washing machine on 19 November 2002 while the Claimant was out at his work” [A5.5], which also belongs to Issue 2 in the Schedule of Issue [A24.2].  The related events were detailed in paragraphs 10-14 of my Witness Statement [B15.10-B16.14].

261. I made complaint on this matter to the first defendant orally by phone on 25 November 2002, and then through Mr. Elton in writing as a letter of 3 December 2002 [C1.2]. 

262. There was a photograph taken immediately after the incidence [D9].  It was served on the first defendant by my solicitor with a letter dated 18 December 2002 [C7] but the first defendant has never give any comment on it. 

263. I am probably the best witness to this alleged event so far:-

(a) Missbah’s visit after the incidence and his alerting gesture before me as described in paragraph 11 of my Witness Statement [B15]; 

(b) Alex’ hint regarding the cause of the incidence (of course, that was not straight forward mentioning the damage of the washing machine but it seemed that both understood the topic of the only incidence at that time after I moved into the flat) as described in paragraph 11 of my Witness Statement [B15];

(c) Professor Waksman’s threatening me with dismissal toward my effort to resolve the flat problems under the legal help as described in paragraph 20(2) of my Witness Statement used at Full Hearing at the Employment Tribunals on 2 October 2003 [B16], which has not been denied by the college;

(d) Expression by Laurent from Professor Waksman’s lab to pay for the deposit in front of me in the lab in later January 2003 as described by me in paragraph 12 of my Witness Statement [B15]; 

(e) The questions from the Birkbeck Personnel Manager (Ms. Groark) in her email to Professor Waksman dated 8 October 2003 [D32] and the supposed answer from Professor Waksman that Ms. Groark has never allowed me to inspect; and 

(f) I raised the issue during the proceedings at the Employment Tribunals [D21] and at the Employment Appeal Tribunal [D34] of my employment case, which have not been challenged by the college, either.

Therefore, it has been pretty clear that a third party, no matter it was Laurent of Professor Waksman’s lab or someone else, gained the entry into the property on 19 November 2002 and damaged the washing machine.  

264. The defendants in their amended Defense denied that the first defendant allowed anyone to make the alleged event [A27.10.1] and damaged the washing machine by itself [A28.10.2].  But they did not deny the fact that the washing machine was damaged indeed, which would be that the defendants accepted that fact actually. 

265. It was impossible for them to enter that property through the windows.  The reason has been described in Mr. Dixon’s Witness Statement: “I would also like to point out that Flat 6 is on the second floor of the building.  There is an extremely high drop to the basement below.  Any attempt to try and enter the building via a window would be suicidal” [B51.6].  It was impossible especially because that alleged event occurred at daytime and the windows of the property faced another near residential building.  Thus, the relevant question here would be how Laurent entered into that property through its door because I had never shown my keys to the property to Laurent or any other and even had never told to others where I was living.

266. When I paid the rent, the first defendant had only one set of the keys to the flat and told me that they would make more copies.  I was told to get the spare keys to the flat from the porter of the building for use immediately.  I did.  Several days later, I received another set of the keys from the first defendant.  Thus, as my understanding, besides two sets of the keys to the flat in my hands, no one else except for the first defendant had the keys to the flat.  Even if the porter had the keys to the flat in a period of time, the first defendant could still use them but not anyone else.  On 19 November 2002, the first defendant but not the porter had the keys to the flat according to the porter’s logs. 

267. The defendants denied the allegation in the amended Defense [A27.10]: “It is denied that the First Defendant allowed staff from the Claimant’s workplace to gain entry into the property either as alleged or at all” and “it is denied that the First Defendant caused any damage to the washing machine”.  But the defendants did not give any reason of the denial and did not give specific explanation on above evidence that was in the trial bundle. 

268. In conclusion, on the basis of above evidence, logically and probably, the first defendant who was the only party (other than me) with the keys to the property allowed Laurent and/or others to gain the entry into the property and made the damage on the door of the washing machine on 19 November 2002 when I was at work. 

--- First defendant was responsible for cutting off heat within property in cold day

269. I alleged in paragraph 7 of the Particulars of the Claim: “The Golden Eagle was responsible for someone’s gaining entry into the flat on 7 December 2002 and cutting off the heat from inside of the flat by turning off the valves fit on the radiators while the Claimant was at his work” [A6.7].  The related events were detailed in paragraphs 18-20 of my Witness Statement [B16.18-B17.20]. 

270. The first defendant did not deny his responsibility of the allegation in the amended Defense but denied its direct involvement in the alleged event by two following statements: “It is denied that the first Defendant allowed any individual to gain entry into the property either alleged or at all” [A29.12.1] and “It is denied that the first Defendant caused or allowed the heating at the property to be cut off or tempered with in any way” [A29.12.2].  But the first defendant gave a wrong explanation in relation to their denials in the amended Defense: “There is no record of any complaint being made by the Claimant in relation to the heating” [A29.12.3].  In fact, there were two complaints made by me about this alleged event:-

(1)
I reported the alleged event directly to the porter on duty (Julia) in the morning of 8 December 2002 after I was waken up from the cold environment in the property.  Julia went to the property with me and experienced its cold environment before he recorded it in the porter’s logbook at 08:35 on 8 December 2002: “Mr. Lyman reports no heating flat 6 yesterday” [D11]; and 

(2)
Another complaint on the alleged event was made by my solicitor to the first defendant in a letter dated 9 December 2002, which was faxed to the first defendant on that day [C3] before Mr. Siha made his response to this complaint and another earlier complaint on other alleged events in a letter dated 3 December 2002 [C1-2].  Mr. Siha made a response to the complaints from my solicitor in a letter dated 6 December 2002 [C4-5] but that letter was faxed to my solicitor actually at 11:40 on 10 December 2002 in accordance with the fax confirmation report on the top of the letter [C4].  This fax confirmation report was the evidence that Mr. Siha had received the complaint on the cutting off heat from my solicitor before I made that response.  However, Mr. Siha failed to even mention the complaint regarding the cutting off heat at all in his response.  Further, Mr. Siha made a false statement regarding the matter in his later Witness Statement: “the radiators in the Rental Property do not have valves, they cannot be adjusted or turned on or off manually” [B9.5], which has been refuted by Mr. Dixon in his Witness Statement [B51.7], Mrs. Jo Redway at the County Estates Management who manages the entire Avenfield House [B12] and the defendants in the amended Defense [A27.12.3].  

At the beginning of the proceedings of this case, I did not have a copy of my solicitor’s letter dated 9 December 2002 [C3].  It was the defendants who provided it in their bundle to the hearing on 20 February 2006.  Thus, the defendants should know my formal complaint through my solicitor regarding the heating problem at the property undoubtedly, and so that defendants’ false statement alleging my failure to make any complaint on the matter in their amended Defense must be made intentionally.

271. The defendants correctly noted in their amended defense that there was no report of those alleged events to the Police [A29.13].  The claimant did find the solicitor specialized in the landlord and tenant law for legal help on the problems he faced during his tenancy, and tried to resolve the problems with the first defendant through my solicitor but it was the first defendant who refused to do so. 

272. The defendants further explained in their amended Defense: “Avenfield House has a communal central heating and hot water system which serves all the independent flats in the block, including the property, only two of five radiators in which have valves” [A29.12.3].  One clarification needs made here in accordance with the diagram photo [D13]: nearly every radiators in the flat should have valves but only two of them have the handles that can be used to turn the valve on and off, and, if there are special tools, all the valves could be turned on or off even without handles.  The defendants in this statement actually admitted the probability of the alleged event, i.e. the radiators in the property can be turned on and off, and so the alleged cutting off the heating within the property could occur probably. 

273. It was unlikely that the heating problem of that property was caused by the problem of the central heating system.  If that were the case, the heating in other flats of the building would also have been affected, and the porter should have logged any report on the heating problem because it was unusual event.  In fact, there was no such report at all other than the claimant’s one on that day and on the surrounding days [D10-12].  In addition, Julia went to the property in the morning of 8 December 2002 after I reported the heating problem of that property, Julia told to me that the radiators in the property could be turned on and off by the handle of the valves fitting to the radiators.  I tried to turn on the radiators in the property immediately and the heat came into the radiators in only a couple of minutes, as described in my Witness Statement [B16.18]. 

274. In conclusion, the Defendants in their amended Defense admitted the alleged event actually but denied their responsibility on the event.  No matter who was directly involved in making the heating problem, the first defendant’s failure to address the relevant complaint from my solicitor subsequently and the defendants’ attempts to cover up the problem through the false statements in the Witness Statement and even in the amended Defense would suggest, at least, that the first defendant failed to fulfill its responsibility as the property management agent to deal with the complained problem and itself was responsible for the matter.

--- First defendant stole my personal keys from property during tenancy

275. I also made allegation in paragraph 8 of his Particulars of the Claim: “Last incidence that the Claimant observed at the flat on 9 December 2002 during his tenancy was loss of his keys for his computer, file cabinet, several suitcases, the garment bag and other locks.  The staff of the Golden Eagle stole the keys from the flat…” [A6.8].  The event was detailed in my Witness Statement [B17.21-B18.24]. 

276. The defendants denied the allegation in the amended Defense: “The First Defendant denied that at any time, either as alleged or at all, any representative thereof stole the keys referred to therein or any such keys from the property or in any way obtained, dealt with, or had cause to use or pass any such keys to any other individual” [A29.14.1]. 

277. The defendants made further explanations on such denial in the amended Defense:-

(1) 
“The first Defendant has no knowledge of the existence of the said keys” [A29.14.2].  The information of my belongings with the locks relating to the lost keys as mentioned in the Particulars of the Claim is provided by the records of my belongings shipped by sea from USA to London [D3] and also described in my Witness Statement [B17.21]. 

(2) 
“The first Defendant has no knowledge of any ‘further unexpected and severe damage against the Claimant’” in paragraph 14.3 of the amended Defense [A30.14.3].  Such further damage from the lost keys was described briefly in the Particulars of Claim [A7.18], my Witness Statement [B18.24] and my Affidavit and the attached evidence on the matter [B32-47]. 

(3) 
“A copy of a Metropolitan Police Service document entitled ‘Property Lost in Streets, Ref: 99/2295094’, provided to the Defendants by the Claimant by way of disclosure, indicates that “a chain of keys (for computer, file cabinet, suitcase…) were lost by the Claimant himself on or around 13 November 2005 in the Finchley Road area” [A30.14.4].  This lost chain of keys from the Finchley Road area in November 2005, as identical as the other chain of the keys lost in that property in December 2002 during my tenancy, were to the same locks on my personal belongings that he brought from USA to London in November 2002 as mentioned in the Particulars of the Claim.  The chain of the keys lost from the Finchley Road area in November 2005 was the chain I normally used but the chain of the keys lost from that property during my tenancy was the chain of the spare keys.  No matter who might get the chain of my keys lost in November 2005, it could no longer cause further loss by using them because, after I became homeless from October 2005, I throw my file cabinet away and moved other of my personal belongings to a self-storage space and because, after I lost the chain of the keys in November 2005, I destroyed those locks on his suitcases and the garment bag and used other ways to secure them.  The consequential losses that I incurred from the chain of the keys lost from that property during my tenancy occurred between the January 2003 and the October 2005. 

278. The first defendant has never denied the alleged event either in the correspondences during 2002/2003 or in Mr. Siha’s Witness Statement.  In fact, Mr. Siha clearly confessed in his letter to my solicitor dated 6 December but faxed on 10 December 2002: “if Mr. Yuan has lost anything from his flat and wants to accuse one of my staff, he may report this to police” [C5].  As described by myself in the Witness Statement [B17.21-22], the lost chain of the spare keys were my only personal belongings that had been lost in that flat, and that confession of the first defendant was the evidence that staff of the first defendant went to the flat while I was out at the school and took that chain of my personal spare keys. 

279. It was clear that the purpose of stealing my keys was not to use at that property but at my later residences because of two following reasons.  (1) My solicitor has declared in his letter to the first defendant on 3 December 2002: “My client will now intend to vacate the premises within the next ten days or thereabout” [C2.2].  When the staff of the first defendant stole those keys on 9 December 2002, it was only a couple of days left for the claimant’s tenancy at that property.  (2) The claimant’s personal belongings with the locks of those stolen keys had not moved into that property by that time and had never moved into it any time due to the condition of that property, full of the dumped furniture and items.  What happened at my later residences in relation to those stolen keys, such as my computer and personal belongings were searched for many times, £1000 cash was stolen from the locked file cabinet in the September 2003, an investment note (worth £3000) was stolen from one of his locked suitcases in the October 2005 and his scientific sample collection was destroyed also in that October [B32], confirmed that purpose.

280. In conclusion, although the lawyers of the defendants made statement in the amended Defense to deny the allegation but without giving any good reason in support of the denial, the first defendant admitted the allegation as early as during my tenancy at the property immediately after the alleged event. 

Other allegations

281. The allegation stated in paragraph 6 of the Particulars of Claim [A5.6] caused the second defendant’s breach of the implied term (the landlord and its agents have “rights of entry” but it must have a “24 hours notice”) according to the allegation but it was not really relevant to clause 42 of the Tenancy Agreement (the covenant for quiet enjoyment) as mistakenly recognized in the Judgment [13.3] and it was not any part of the central issue of the claim (as incorrectly implied by the Judgment [13.3]), either.  
282. No inventory was a breach as correctly recognized by the Judgment [13.3] but it was the result of the first defendant’s dumping so not only in relation to clauses 1 and 42 of the Tenancy Agreement but also relevant to the central issue of the claim.  Thus, the loss due to such breach was in relation to the unreturned deposit, which failed to be recognized by the Judgment [18.20].
First Defendant’s Unlawful Harassment or Eviction Caused Second Defendant’s Repudiatory Breach – Central Issue of Claim

283. The second part of the claim was against the second defendant due to her liability to the breaches of the Tenancy Agreement that were the results of the first defendant’s wrongful actions of tort also in accordance with the agency law: “the contract is the contract of the principle and not that of the agent” and “at common law the only person who may sue is the principle and the only person who can be sued is the principle” (Bowstead and Reynolds on Agency 2006, Article 99, pp459).  At meantime, the events in relation to the first defendant’s wrongful actions of tort were unforeseen and caused frustration of the Tenancy Agreement on an implied purpose, too, and so I am also entitled to recover the loss (what I had already paid regarding the tenancy, i.e. the deposit and the one-month rent paid) due to such frustration under s1(2) of the Law Reform (Frustrated Contracts) Act 1943.

284. The current claim form covers both parts of the claim [A3] but the further amended claim better summarizes the claim in legal term in paragraphs 1 and 3 of its Particulars of Claim [A19].  The formal application for such amendment made by me on 25 September 2006 should have given the court an opportunity to grant permission to me for the amendment under CPR 17.4 but it has not been done over a year unfortunately due to the problem in court services.

285. However, in the current claim, it was stated clearly that the claimed breaches were in relation to return of the entire deposit [A3] though several other breaches were also described in the claim but mistakenly identified as the only claimed breaches by the trial Judge in his Judgment [16.12].  The claimed breaches in relation to return of the entire deposit are several repudiatory breaches, which had the Tenancy Agreement discharged and so had me entitled to claim for the entire deposit as well as damages due to the breaches.  Therefore, the discharge of the Tenancy Agreement by repudiation as well as by the frustration is the central issue of my claim, which had been provided in the Schedule of the Issues (issue 4(a)) for the trial of this case by the trial Judge: “is the claimant entitled to treat the agreement as discharged by repudiation” and frustration [A24.4].

Second defendant was in breach of an implied condition of Tenancy Agreement

--- Implied condition (or purpose) of Tenancy Agreement

286. There was an implied purpose in relation to the Tenancy Agreement signed by the second defendant and me.  It was that my taking that whole flat rather than one room in the property was for a shared tenancy and so I must find flat-mates by myself in order to be affordable to hold it.  In relation to this implied purpose, there was an implied condition of the Tenancy Agreement.  It was the condition of the defendants’ transferring their obligation to find two other flat-mates to myself that was to provide the condition of the property (including conversion of the living room into a bedroom) to enable me to find the flat-mates. 

287. The main evidence for such implied purpose and condition was provided in my Witness Statement: during showing the property to me by Mr. Alex Begun on 9 November 2000, “I expressed to Alex: ‘I prefer the larger bedroom with £175 pw.  It is a better affordable price for me.’  Alex further told me: ‘if you would like to look for flat-mates by yourself, it is even cheaper for you to rent the whole flat’ (the rent for the whole flat was £475 pw or £2058 per month including all bills).  I was amazed about the condition and the location of the flat and expressed to Alex my intention to rent the whole flat and looked for two other flat-mates by myself” [B13.4]. 

288. Mr. Begun further confirmed such situation during my cross-examination at the trial of 22 January 2007 [B25.11-B26.21], which has been transcribed out and provided by the appeal bundle.  The defendants have never challenged nor given any relevant comments on this evidence at all before Mr. Begun at the trial of 22 January 2007 [B26.23-B27.14] or during the cross-examination of me at last trial of 11 September 2007 or at any other occasion.  Such oral evidence of Mr. Begun from the trial with his served Witness Statement that had been allowed by the trial Judge should stand under CPR 32.5(2).  

289. Other supporting evidence for that implied purpose and condition includes the following. 

(1) 
I came London by myself [D4] and looked for an affordable accommodation in central London for myself, as stated in my Witness Statement: “Because this would be my last postdoctoral training before looking for an academic position and I wanted to finish it as quickly as possible, I planed to share with other professionals in a flat or a house in Central London close to the laboratory” [B13.1].  Such facts were also supported by my air ticket from Boston to London on 6/7 November 2002 [D4]. 

(2) 
The advert put on Loot by Mr. Begun [B9.3] to rent an individual room of that property, “spacious, double room in 3 bed flat …, £195 pw inc” [D5]. 

(3) 
My pay slip from Birkbeck College showed that he was not affordable to pay a monthly rent of £2058.33 by himself for his living [D19]. 

(4) 
The claimant entered that tenancy with the whole flat rather than an individual room in it [B1].

(5) 
The first defendant understood such implied purpose and condition of the Agreement:- 

I. Mr. Faisal Missbah (staff of the first defendant), after knowing a lot of low-quality furniture dumped into that flat, “was also surprised about such condition in the flat.  He did not argue with me about signing the Inventory Agreement, rather he brought me back to the office and arranged a meeting with Mr. Siha (the Director of the Golden Eagle) in order to resolve the problems immediately” [B14.4], i.e. to restore the original condition of the flat and fulfill the promise made by Mr. Begun to convert the living room to a bedroom.  Mr. Siha promised in the meeting to resolve two problems and asked Mr. Missbah to order a wardrobe and a chest of drawers for the living room [B14.5]; 

II. Mr. Siha explained in his Witness Statement dated 6 February 2006: “the Claimant requested that Golden Eagle convert the lounge into a bedroom, presumably to accommodate a further but unspecified tenant, and to buy a wardrobe and a chest of drawers.  This request was accommodated” [B10.6]; 

III. Mr. Siha also admitted in his letter dated 6 December 2002: “Once again Mr. Yuan requested us to convert the lounge into a bedroom and buy him a wardrobe and a chest of drawers and after several calls, we ordered him a chest of drawers and a wardrobe” [C5].  

The effort of the first defendant to convert the living room into a bedroom was part of the landlord’s obligation in relation to that implied condition of the Tenancy Agreement.

--- First defendant’s dumping caused second defendant’s breach of that implied condition
290. Breach of an implied condition of the Tenancy Agreement due to the first defendant’s dumping a lot of low-quality furniture including shabby one into the property after the claimant’s viewing it on 9 November 2002.  That implied condition was that the defendants had transferred their obligation to find two other flat-mates to the claimant in exchange to offer a cheaper rent to him and in a condition to provide him with the condition of the property enable him to find the flat-mates.  That implied condition was so fundamental specific to that claimant’s tenancy, and so the breach of it must have amounted to repudiation.  Cantor Fitzgerald International v Callaghan [1999] ICR 639 is considered.
291. No inventory agreement made the second defendant in breach of clause 1 of the Tenancy Agreement [B2] under their claim that the rental property was furnished [B9.5].  At meantime, no inventory agreement would entitle the claimant to treat the rental property unfurnished in accordance with clause 1 of the Agreement.  Under such situation, it would be easier to prove this repudiatory breach in light of the defendants’ admission that the rental property was furnished.
Second defendant was in breach of imposed term that prohibits any criminal action against tenant at property

292. Breach of another imposed term that prohibits any criminal action against the tenant at the property.  The allegations as described in paragraphs 5, 7 and 8 of the amended claim were such criminal actions that were allowed and assisted, or was conducted, by the first defendant.  Such breach regards so fundamental condition of safety and security for the tenancy and so it must be repudiatory breach.

Second defendant was in breach of implied term of mutual trust and confidence
293. The breach of mutual trust and confidence went to the root of a contract and so was repudiatory breach.  Morrow v Safeway Store Plc [2002] IRLR 9 applies.

--- First defendant’s cheating to me about gentleman agreement caused such breach

294. After the first defendant’s dumping between 9 and 11 November 2002 made the presentation of the property to me by Mr. Begun to become misrepresentation that induced me to enter the Tenancy Agreement, I was entitled to terminate it under s2(2) of the Misrepresentation Act 1967: “Where a person has entered into a contract after a misrepresentation has been made to him otherwise than fraudulently, and he would be entitled, by reason of the misrepresentation, to rescind the contract.”  

295. After I found the dumped furniture and other items full of the property following our signing the Tenancy Agreement on 11 November 2002, I refused to sign the Inventory Agreement and asked Mr. Siha in his office to fulfill that implied condition of the tenancy.  As such, a gentleman agreement reached between the first defendant and me in the meeting of 11 November 2002, as described in my Witness Statement: “During the meeting, I briefly explained to Mr. Siha about the problems: (1) the damping of the furniture and other items in the flat after I viewed the flat on 9 November; and (2) the promise by Alex to remove the sofa from and move a bed and a Wardrobe into the living room had not been done.  Mr. Siha asked me about my plan in London and my financial support.  He seemed satisfied with my answer and we reached a gentleman agreement immediately.  Mr. Siha suggested to me that I should move into the flat without any delay and promised that he would arrange vehicles to move out the furniture and items that I did not need in the incoming Saturday (16 November 2002).  He also asked Mr. Missbah to order a Wardrobe and a chest of drawers for use in the living room as Alex had promised, and also suggested that one of two single beds in the larger bedroom of that flat could be moved into the living room.  As such, I agreed to move into the flat in another day.  With such gentleman agreement, I paid the first month rent to the Golden Eagle on the next day (12 November 2002), and the Golden Eagle allowed me to move into the flat in the following day (13 November 2002) without agreeing the Inventory” [B14.5b]. 

296. Ms. Siha admitted the existence of such agreement in his letter of 6 December 2003 during the tenancy: “before he moved into the flat, he requested us to remove out some furniture from the flat … which we reasonable agreed to” [C4.2].  However, he claimed that the agreement only included to remove “two coffee table and a dining table” with four accompanying chairs in the living room, which were the only furniture removed by the first defendant on the Saturday of 16 November 2002.  But he did not admit that the gentleman agreement included to remove that large sofa from the living room (that was the most important to convert the living room into a bedroom) and all the other dumped furniture and items in that property. 

297. Now that that dining table set was the best quality furniture in the original flat and I was an intelligent professional, it is unreasonable to believe that I only allowed in the gentleman agreement to remove the best quality furniture but not that large sofa and all the other dumped low-quality furniture and items, especially those in shabby condition as shown by the photographs [D6-8], in order to exchange for my moving into the flat without delay.  It is plain that the first defendant told the lie in the letter regarding the full content of the gentleman agreement.  Such tactic of the first defendant suggested that Mr. Siha’s agreeing to fulfill that implied condition of the tenancy on 11 November 2002 was to cheat me to move into that flat without delay in order to affirm the Tenancy Agreement. 

298. Mr. Siha further stated in the same letter: “After he moved into the flat, he decided again to shift out furniture and requested to remove out leather sofa and some other items.  We were very disappointed …  We refused to do so” [C4.3].  Such admission of Mr. Siha showed how the first defendant broke that gentleman agreement after I had moved into that property. 

--- First defendant’s deliberately cheating me on 6-month term of Agreement caused such breach

299. The defendants admitted in their amended Defense: “it was therefore an express term of the agreement that the tenancy was for a fixed term of six-months commencing on 13 November 2002” [A26.6].  But the first defendant, in preparing for the Tenancy Agreement on behalf of the second defendant on 11 November 2002, deliberately did not insert such term into it [B1].  It was unbelievable for a professional property-management agent to fail to do so.  

300. In fact, it was not because the first defendant forgot to do so.  Several staff of the first defendant, before the signing of the Agreement, was trying to let me to agree orally to move out in six months when the rent might go up in the summer.  Such oral agreement differed significantly from the fixed six-month term of the Tenancy Agreement, as the defendants claimed [B9.4, A26.6].  The first defendant did not give any oral promise or guarantee to me, on behalf of the second defendant, a fixed six-month tenancy at that property at all, which meant that the first defendant still could ask me to move out within the six months of the tenancy.  Thus, such practice of the first defendant was to put the obligation in relation to the six-month term solely on my side. 

301. When dispute arose, the first defendant started to claim for fixed six-month term in the letter of 6 December 2002 [C5.2] during the period of the tenancy against the settlement proposal from me [C2].  The defendants continued to make such false claim after the property had been rented out from the January 2003 [C11.2] and even in the counterclaim [A32.23].

302. In conclusion, either of these repudiatory breaches by the second defendant in advance during or even before the tenancy justified the claimant’s terminating the Tenancy Agreement without serving a required one-month notice.  State Trading Corp of India v M Golodetz [1988] 2 Lloyd’s Rep 1982 applies.

Frustration on purpose discharged Tenancy Agreement

303. Purpose of Tenancy Agreement.  In relation to that implied condition of the Tenancy Agreement, the fact that I must find flat-mates by myself in order to share and become affordable to live in that property was the implied purpose of my tenancy at that flat.  Both sides understood that implied condition as well as this implied purpose of the Tenancy Agreement. 

304. Event leading to frustration.  After I viewed the property at noon of 9 November 2002, the first defendant made Mr. Begun’s showing that property to me to become misrepresentation by dumping a lot of low-quality furniture into that property after my viewing the property and before I was induced to enter the Tenancy Agreement.  After several complaints about the dumping and requests for restoring the original condition of the property from my solicitor and me, the first defendant ignored such complaints and further refused those requests.  It was such dumping that worsened the condition of the property and caused my failure to find any flat-mate. 

305. Tests for doctrine of the frustration:-

(1) 
There was no express term in the Tenancy Agreement covering that event specifically.  Although clause 42 of the Tenancy Agreement might relate to some range of the impact of that event [B5.42], such as affecting my “quiet” living there, the terms in the clause 42 could not cover the major impact of that event in relation to the purposes of the my tenancy in that flat, i.e. that event jeopardized the claimant’s attempt to find flat-mates. 

(2) 
That event was unforeseeable event.  I had never realized that event could occur when and before I entered into the Tenancy Agreement.  On the other hand, Mr. Missbah was surprised of the changed condition of the property on 11 November 2002 and so he did not insist on completion of the Inventory Agreement rather brought me back to the office to meet Mr. Siha immediately.  Mr. Siha also had no knowledge of the changed condition of the property when he met me on that day in his office and promised to remove any furniture that I did not need on the following Saturday.  It was few bad guys from my working place who influenced some staff of the first defendant to dump a lot of low-quality furniture into the property I intended to take after my viewing it in purpose of blocking my finding any flat-mate.  The background of such event was that those few bad guys from Birkbeck (or precisely from the School of Crystallography) arose from some false information they received of so-called my “personal details” against me personally and further made up more in purpose of their discrimination against me on my race (I was the only Chinese post-doctor in the whole school) and used to influence the staff of the first defendant to make the dumping. 

(3) 
The first Defendant as a flat management agent should be responsible for that event occurred in the property, especially when the staff of the first defendant dumped the furniture into the property directly, as well as it was the first defendant who had refused to restore the original condition of that property actually during my entire tenancy there. 

(4) 
The consequence of that event was that that implied purpose of the Tenancy Agreement for the me to find flat-mates by myself could no longer perform.  That event prevented me from finding any flat-mate even though I had put 3 different consequential adverts on the Loot sequentially [D15-17] and many prospect tenants viewed the property.  As the result, I was no longer affordable to live in the property by myself in order to hold that tenancy.

306. Authorities 

(1) 
In Krell v Henry [1903] 2KB 740, the Court of Appeal determined that the contract for Henry to rent a room from Krell for the implied purpose of viewing the King’s coronation processions on 26 & 27 June 1902 was frustrated on the purpose due to the facts that the King was very ill and cancelled the event. 

(2) 
There was different ruling of similar cases, such as, in Herne Bay Steam Boat Company v Hutton [1903] 2KB 683, the court ruled that the contract for renting a steamboat by Hutton from the Herne Bay Steam Boat Company for an express purpose of carrying passengers to see the Royal naval review of Spithead on 28 June 1902 and tour around was not frustrated by the cancellation of the Royal naval review on 25 June 1902.  There were also other similar court rulings regarding the contracts for renting movable objects. 

(3) 
However, the first event of the current case is more relevant to Krell v Henry [1903] 2KB 740 because both contracts were for renting unmovable room or flat. 

Summary of My Flat Case
307. My flat case is on the basis of evidence from both sides under that central issue of the claim.  The summary of my flat case is the following.  (1) That implied purpose and the implied condition of the shared tenancy in relation to that the claimant must find flat-mates to share the property was the special and fundamental situation of the Tenancy Agreement; (2) although the allegations unlawful harassment/eviction stated in paragraphs 4, 5, 7 and 8 of the Particulars of Claim had the unforeseeable features, no matter which precise third party was involved in these alleged events, the first defendant as a property management company and the landlord’s only managing agent was responsible, especially the dumping and the stealing of my personal keys were directly made by staff of the first defendant; (3) such first defendant’s wrong doing caused the second defendant’s repudiatory breach of that implied condition and other implied terms as well as caused frustration on that implied purpose, which entitled me to treat the Tenancy Agreement discharged; and (4) thus, as the results, the second defendant is liable for return of the deposit under clause 12 of the Tenancy Agreement, and the first defendant is liable for damages due to its wrong doing in relation to those alleged events under the Agency Law (Bowstead and Reynolds on Agency 2006, Article 113, pp577).

308. There is a description of the so-called my case theory by the trial Judge in the Judgment [16.12] but it was not made on the basis of the evidence from both sides or the major evidence relevant to the central issue of the claim, it was made after the trial Judge unreasonably rejected almost all evidence (not only my evidence but also the evidence of the defendants in relation to the central issue of the claim), and so it was incorrect speculation.  Or, it may say that such theory was another interpretation and extension of the defendants’ case theory as also described in the Judgment [17.13]. 

Judge Erred in Exercise of His Discretion When Dealing with Evidence

309. By dismissing the claim in the order from the trial of 11 September 2007, the Judge must have rejected the major portion of evidence that I relied on in proving those facts in relation to that central issue regarding the repudiation and the frustration under CPR 32.1(2), and/or the Judge must have misused or allowed the defendants’ improper use of the evidence under CPR 32.1(1).  

310. CPR 32.1 states:

“32.1
Power of the court to control evidence

(1)
The court may control the evidence by giving directions as to –
(a)
the issues on which it requires evidence;

(b)
the nature of the evidence which it requires to decide those issues; and
(c)
the way in which the evidence is to be placed before the court.

(2)
The court may use its power under this rule to exclude evidence that would otherwise be admissible.

(3)
The court may limit cross-examination.” 
Peter Murphy in s3.6 Exclusionary decision: civil case (pages 44-45) of his Murphy on Evidence (9th edition), 2005, Oxford University Press gave comments on this rule:

“The rule [rule 32.1 of CPR 1998] does not use the word discretion, rather it creates a power.  But it submitted that such a broad and unfettered power can be exercised only in an essentially discretionary manner.  … Rule 32.1 does not prescribe any ground on which the judge’s decision to exclude evidence should be based.  The only general limitation on the court’s powers seems to be basic injunction of Rule 1.1 that these powers must be exercised so as to give effect to the overriding objective of the rules, namely to deal with cases justly.  It would certainly seem appropriate for a judge to use this power to exclude in cases in which evidenced has been obtained in violation of a provision of the European Convention of the Human Rights, as well as for the more prosaic but no less important purposes of protecting litigants of more modest means against better-funded opponents who might seek to deluge them with paper, and restraining excessive cross-examination.”

In many Judgments of various cases, such power of the court regarding evidence has been directly called as discretion of the court.  

311. In accordance with the approved Judgment of DDJ Iller from last trial, the trial Judge dealt with the relevant evidence improperly, amounting to error of law in exercise of his discretion, as the following. 

Rejected entire my Witness Statement and determined that I am unreliable witness without proper ground

312. The Judge in his Judgment stated: “I have already directed that the Claimant’s particulars of claim should stand as his witness statement as evidence in chief” [15.7] but not my Witness Statement that was orally allowed by the Judge when I gave evidence at last trial.  Clearly, the Judge rejected my entire Witness Statement in his Judgment [B13-18] that was properly lodged to the court and served on the defendants under his direction for the trial [A23].  

313. The particulars of claim presented the relevant facts, but not evidence, in relation to the issues of the claim.  My Witness Statement was made to present evidence on the basis of my direct experiences in relation to the major issues of the claim.  Although some details of evidence provided may be still in a certain probability, the majority of the evidence provided in my Witness Statement is solid, as my belief, on the basis of my knowledge as well as supported by the other documentary evidence provided in the bundle.  Besides, I am a relatively credible individual, as I has obtained the Master degree at Clemson University in 1989 and the doctoral degree at Temple University Medical School in 1995 in USA [D56] with several academic awards I obtained also in the USA [D57], I has published six scientific papers as the first author in peer-viewed and renowned Journals since 1995 before my contract of employment was terminated on 7 February 2003 [D58], and I won my breach of contract claim regarding the unlawful termination of my employment at the Employment Appeal Tribunal in early 2006 [D72-89]. 

314. The Judge explained his sole reason why he rejected my entire Witness Statement in the Judgment: “I have also read his witness statement at B13 of the bundle which he places before me, and which contains a lengthy rehearsal of the allegations made against the Defendants” [15.7].  It is perfectly proper for me to provide evidence in support of my claim against the defendants, and it has been unknown that the length of a witness statement would be criteria for the admissibility of it though my Witness Statement had only no more than six single-sided A4 pages.  Thus, it is plain that that reason provided by the Judge was not a proper one in purpose of rejecting its entirety.

315. Further, the Judge stated in his Judgment: “I say so far as credibility is concerned I find the Claimant to be a wholly unreliable witness whose evidence quite simply I do not believe” [17.15].  Then, it was followed by his three reasons for such determination: (1) “the clear objective evidence from the entry logs to the block” [17.15]; (2) “What he has done has been to throw a deluge of words at this very simple case in order to try and increase the plausibility of a case which in essence is wholly threadbare” [17.16]; and (3) “I was particularly influenced by the fact that under cross-examination he said, when asked to give an explanation as to why he was going on trying to find tenants for these premises when, according to him he was being harassed left, right and centre and deluged with shabby furniture he replied, ‘I am not a lawyer and I did not know anything about English law.  I thought I might be struck with this.’  The correspondence shows that he then went to see a solicitor and immediately ‘get out clauses’ start being bandied about” [18.17].  

316. In reason 3, the first sentence of the recited statement was true but not the second one that I has never said in any occasion.  This statement was my answer to the defendants’ question during the cross-examination of my evidence at last trial.  That defendants’ question was why I still would move into that property to affirm the Tenancy Agreement after I had found misrepresentation regarding showing me that property on 9 November 2002, which was significantly different from the one the Judge made as the reason in his Judgment.  That first sentence of the recited statement was a correct answer to that question, i.e. I did not know that I was entitled to tread the Agreement rescinded after that misrepresentation at that time (in 2002) and so I had to try hard to negotiate with the first defendant for that gentleman agreement.  Besides, it was not improper for me to find a solicitor (Mr. Elton) for help on that matter and to accept the legal advice from Mr. Elton.  It seemed that the Judge even does not believe that solicitor at least in relation to the correspondence he made. 

317. In reason 2, the Judge did not provide particulars in support of his assertion.  As having been addressed in above sections in Ground II, the claimant’s case may not be very complicated one but it is definitely not “very simple case” in accordance with that implied purpose and that implied condition of the tenancy, the number of events alleged as well as the involvement of the third party in those events.  Indeed, I tried to give relevant and important details (on the basis of my experiences and other evidence) required to prove the facts in relation to each of those alleged events under that central issue of the claim in my Witness Statement.  The problem regarding this reason is that the Judge did not provide a single example and further explanation of his assertion, such as what “a deluge of words” I used in the Witness Statement that caused to reject my entire Statement and how it “is wholly threadbare”.  I am a highly educated individual, and these two reasons, to me, were something no different from a personal attack against me with ungrounded assertion and made-up information. 

318. The porter’s logs as relied on by the Judge in his first reason seemed a proper one as I also agrees in certain circumstance that the porter’s logs “are entirely credible documents” as described by the Judge [16.10].  However, that credibility is entirely true only to the events that had already been recorded in the logs at specific times but not those without any records in the logs that the Judge used the logs to try to determine and prove (this will be further addressed in details in later relevant section).  

319. Besides, only a portion, or small portion, of my evidence at the trial might be evaluated by using the porter’s logs.  Thus, that reason relying on the logs to determine that the events as described in my evidence but not recorded in the logs were false was an inappropriate ground to determine that I am a wholly unreliable witness. 

Improperly dealing with my evidence in dismissal of claims

--- Regarding three alleged criminal events

320. Practically, the trial Judge used such determination of my evidence (unreliable or incredible) in the Judgment to expressly reject the allegations of the first defendant’s unlawful harassment as claimed in paragraphs 5, 7 and 8 of the Particulars of Claim: “I regard that [the claimant’s evidence] as simple incredible” [19.22].  In addition, the Judge identified in the Judgment, “So far as paragraphs 5, 7, and 8 [of the Particulars of Claim] are concerned which all relate to unlawful entries by Laurent” and “Laurent was in fact the person who had not only gone into his flat but also had entered into a conspiracy in some way or other with the First Defendant to secure such entry” [19.22].  However, that evidence was correct for the allegation made in the paragraph 5 regarding unlawful entry and damaging the washing machine but it was wrong to apply it to the allegations in the paragraphs 7 and 8 because I has never given such evidence in relation to the latter two allegations at all and because the first defendant has admitted that his staff was directly involved in the allegation made in the paragraph 8 [C5].

321. Further, that evidence, though it is true for the claim in the paragraph 5, is not the central part of my allegation according to the statement of the allegation itself [A5.4].  The central part of that allegation is that, no matter who gained that entry and damaged that washing machine, the first defendant as the only landlord’s property management agent was responsible for that entry and so for its consequence in light of Mr. Dixon’s evidence: “Flat 6 is on the second floor of the building.  There is an extremely high drop to the basement below.  Any attempt to try and enter the building via a window would be suicidal” [B31a.6] and the fact that, according to the record in the porter’s logs on 17 November 2002, the first defendant (besides me, but not the porter), was the only party who had the key to the property [D39].  Therefore, the Judge in his Judgment not only identified that my evidence was incredible (leading to the rejection) but also improperly dealt with my evidence.

322. During rejection of my allegations made in paragraphs 5, 7 and 8, the trial Judge also used another ground “there is no evidence to suggest that she [the second defendant] would expressly or impliedly authorized such behaviour” [19.22].  Although this statement was a fact, nothing here could relieve the first defendant’s responsibility and liability for those three alleged events of tort, and my claim regarding three allegations was made only against the first defendant but not the second defendant either in the original claim or in the amended claim.  The only involvement of the second defendant in three allegations was that either of three alleged events caused the second defendant in repudiatory breach of the imposed term. 

--- Regarding the dumping

323. Besides, another similar but different dealing with my evidence by the trial Judge regards the allegation about the dumping.  The trial Judge in his Judgment rejected such allegation on three following grounds [19.21].  (1) Mr. Siha “was the only person who could have authorized such delivery” and “he quite simply did not do so” as stated in the Judgment.  This evidence cannot determine whether the dumping occurred or not surely because it only can determine a normal situation.  If the dumping surely occurred under a special situation (as the situation in the current case), it would help to explain the dumping was an unforeseen event.  (2) The Judgment also stated: “there is no evidence on the log of any deliveries of furniture taking place.”  The porter’s logs cannot prove surely that the dumping did not occur (this issue will be addressed in details in later relevant section).  (3) The final ground in the Judgment is “the lack any clear evidence as to what furniture was dumped in the flat, no such evidence has ever been given by the Claimant.”  

324. This last ground came from the fifth, or last, fact that the Judge found in relation to this case: “the Claimant has not given any evidence at all as to what furniture was brought in or what furniture was removed” [16.11].  However, the dumping as I alleged in paragraph 4 of the Particulars of Claim [A5.4] with support from several other material evidence in the trial bundle, such as the photographs of the dumped shabby furniture in that property during my tenancy [D6-8], may not be better described by counting what precise furniture was brought in because there were so many pieces of furniture and items dumped into the property.  It would never get that precisely count, especially it has been five years later.  The more important evidence regarding the dumping as stated in my Witness Statement was: “the flat, at this time, full of the furniture and other items” [B14.4], the dumped furniture and items had low quality in compared with those in the original property, and “Disappointedly, a lot of the dumped furniture and other items were in shabby condition” [B14.4], which is also supported by a lot of other evidence as described in above section of proving the dumping. 

325. In relation to that last ground and the last fact found, the Judgment further stated: “this was put to the Claimant in cross-examination and he did not deal with it in any way at all” [16.11].  During the cross-examination at last trial, the Judge asked me twice whether the dumped furniture could be featured as “shabby”.  I responded the Judge’s question twice accordingly with the same answer: the dumped furniture and items did not only have the shabby ones but they were a lot.  When the defendants’ Council put that request before me during the cross-examination, I did give a detailed answer (as he could) what additional furniture I saw in the property after signing the Tenancy Agreement, which was also addressed as the same in above section of proving the dumping.  Transcript of my evidence at last trial is being made, and at this moment there is a Bullet Points of My Giving Evidence at last trial from the transcriber showing that I “gives a very long answer to do with what ‘shabby’ furniture was in that flat that he wanted removing” at 11.38.33 [B59], which regards this matter.  It is so surprised that the Judge did not pay an attention to it. 

Rejection of other evidence relevant to central issue of this claim

326. The trial Judge confessed in his Judgment: “I have also heard oral evidence from three defense witnesses,” Mr. Siha, Mr. Begun and Mr. Dixon, “I have also considered as material evidence in this case extracts from the porter’s log” and “three advertisements placed by the claimant in a magazine called Loot” [15.8].  Besides, the trial Judge also considered other material evidence in the trial bundle when dealing with my evidence.  HHJ Collins agreed that the trial Judge “carefully considered all the evidence” [23].  However, during finding fact, the trial Judge only found five facts “beyond peradventure” [15.9] from all the evidence considered surprisingly.  

327. With more surprise, the trial Judge’s first and third findings are virtually same, the porter’s logs record all the entries in and out of that property building as well as of “the Claimant’s premises” [16.10]; the fourth finding of my three advertisements on Loot [16.11] that was actually set aside in the rejection of the claim following the evaluation of them also on the basis of the porter’s logs; and two other findings are negative facts (i.e. no evidence) [16.10-11].  Under such sense, it can see that the trial Judge not only rejected nearly all my evidence but also nearly all other evidence including that given by defendants’ witnesses in relation to the central issue of the claim.

--- Rejection of Mr. Begun’s evidence without giving any ground

328. The evidence given by Mr. Begun includes his Witness Statement [B29-30] and his oral evidence given at the trial of 22 January 2007 [B19-28], which does not have anything essentially against my claim or in support of the second defendants’ counterclaim.  Instead, Mr. Begun’s evidence supports two important facts in relation to the central issue of the claim: (a) that implied condition (or purpose) of the Tenancy Agreement [B25.11-B26.21]; and (b) the original or normal condition of the rental property, in which there was only few but high-quality furniture, as he showed to me on 9 November 2002 [B20.18-B25.10].  The defendants have never challenged any part of Mr. Begun’s evidence in relation to these two facts.  But the trial Judge, in finding fact, in addressing the issues of the trial and in dealing with the counterclaim as provided in the Judgment, did not mention anything of Mr. Begun’s evidence and relevant facts at all so suggesting that his evidence was rejected by the trial Judge and no ground was provided.

329. For example, that implied condition (or purpose) is one of the important facts under the central issue of my claim for the deposit-related breach by the second defendant [A3].  That central issue, i.e. the defendants’ repudiatory breach (including breach of that implied condition) caused the Tenancy Agreement discharged, was allowed by the trial Judge as provided with the Schedule of Issue [A24.4a].  The fact of that implied condition (or Purpose) came from my evidence [B13.4], the evidence of the defendants’ witness (Mr. Begun) [B25.11-B26.16] and other supporting evidence such as the advertisement on Loot from Mr. Begun [D5] (for renting each of three rooms including the living room) and my pay slip from Birkbeck College [D18] (I was not afford to live in that property without finding other flat-mates).  I also addressed it orally at last trial as well as in my Skeleton Argument.  But the trial Judge’s failure to find that fact in the Judgment suggests that he must have rejected the evidence relevant to that implied condition (or purpose) but without giving any proper ground.

330. Although the defendants filed the Witness Statement of Mr. Begun late for several weeks, the trial Judge allowed his Witness Statement at the trial of 22 January 2007 and at last trial on 11 September 2007.  Thus, Mr. Begun’s evidence from the trial with his served Witness Statement should have stood under CPR 32.5(2).

--- Rejection and/or misuse of Mr. Siha’s evidence relevant to central issue of this claim

331. Mr. Siha’s evidence was given in his Witness Statement dated 6 February 2006 [B8-11], orally at last trial on 11 September 2007 as well as in three correspondences he made in response to the letters from my solicitor in December 2002 [C4-5] and January 2003 [C11, C13].  Although Mr. Siha made several controversial statements, many pieces of his evidence support the central issue of my claim essentially. 

332. Although Mr. Siha may not be a good witness to tell the precise condition of the property during my tenancy as he admitted during the cross-examination that he had never been in that property around that tenancy, he provided the original or normal condition of that rental property clearly in his Witness Statement [B9.5], which was agreed also by the evidence from Mr. Begun [B20.18-B25.10] and me [B13.3-4].  This evidence of the original or normal condition of the property as I saw during my viewing that property on 9 November 2002 is very important to identification of the occurrence of the dumping after the viewing the property.  Mr. Siha’s various statements in his correspondences and in his Witness Statement also support the dumping (as addressed in above relevant section).  His admission that he did not authorize the dumping during the cross-examination at last trial is the evidence that that dumping was an unforeseen event, which has helped to identify the frustration in relation to that tenancy.

333. Mr. Siha’s controversial statements were the evidence of his cheating to the claimant at that tenancy regarding the six-month term of the Tenancy Agreement and that gentleman agreement made with me before my moving into that rental property to remove the dumped furniture and convert the living room into a bedroom (please see above arguments in relevant sections of proving facts).  A Statement in his letter faxed to my solicitor on 10 December 2002 [C5] is the evidence that his staff was the one who stole my those personal keys from that rental property.  Besides, his admission during the cross-examination that that rental property was relet out from the beginning of the January 2003 is the evidence against the second defendant’s counterclaim. 

334. The trial Judge in his Judgment addressed Mr. Siha’s evidence only in three following occasions.  (1) The trial Judge addressed one of Mr. Siha’s evidence in relation to the allegation in paragraph 6 of the Particulars of Claim [A5.6] in his Judgment [18.20].  But that allegation was not in relation to the central issue of the claim.  (2) The Judge used Mr. Siha’s admission during cross-examination that he did not authorize the dumping as one of three grounds to reject the allegation about the dumping.  But it could not prove surely whether the dumping occurred or not and it was contrary to other evidence regarding the dumping (please see above section regarding misuse of my evidence).  (3) The Judge also accepted the first defendant’s readdressing another admission of Mr. Siha’s regarding the time of reletting that rental property during his dealing with the counterclaim in delivery of his Judgment [20.26].  However, such readdressing of Mr. Siha’s admission was not supported by any evidence, i.e. the porter’s logs in January and February 2003 at least that the defendants could provide but deliberately did not provide, and contrary to the evidence provided by me at the trial.  The trial Judge not only allowed such misuse of the evidence by the first defendant but also improperly did not give me a chance to challenge it.

335. Mr. Siha’s evidence that was properly lodged at the court and served on me should have stood under CPR 32.5(2).  The trial Judge in dismissing the claim must have rejected all other evidence of Mr. Siha’s (other than those three used in the Judgment) that is relevant to the central issue of the claim but without giving proper ground.

--- Rejection of Mr. Dixon’s evidence that was properly adduced during proceedings and relevant to central issue of this claim without giving any ground

336. Mr. Dixon’s evidence in relation to this case that has been properly used at the trial includes his Witness Statement [B31-31a] and his oral evidence given at the trial of 22 January 2007.  Although his Witness Statement was lodged to the court and served on the claimant late, the trial Judge allowed it at both trials, and so it should have stood under CPR 32.5(2). 
337. Mr. Dixon did not provide any evidence really against my claim or in support of the counterclaim.  Instead, two pieces of evidence in paragraphs 6 and 7 of his Witness Statement are clearly favor to my claim: (1) any entry into that property cannot be made through the windows [B31a.6] and so it must be through the door of the property by using the key, which was controlled by the first defendant; and (2) the heating of that property, though is centrally controlled throughout the property building, can also be controlled by adjusting the valves of the radiators in that property either by hand or by using plumber’s tools [B31a.7].  Thus, they support the central issue of my claim in relation to the allegations made in paragraphs 5 and 7 of the Particulars of Claim and the responsibility of the first defendant to the alleged events.

338. The trial Judge addressed Mr. Dixon’s evidence only in two occasions in his Judgment, (1) when determining what happened with the sofa in the property building, which is not any part of either my claim or the second defendant’s counterclaim, and (2) when dealing with the allegation made in paragraph 6 of the Particulars of Claim, which is not in relation to the central issue of my claim, either.

339. It seems that the trial Judge, during his dismissing the claim, must have rejected at least those two pieces of Mr. Dixon’s evidence in relation to the central issue of the claim but without providing any ground to do so.

--- Rejection and misuse of other material evidence in trial bundle

340. Other material evidence relevant to the central issue of the claim can be found in the trial bundle.  Firstly, three sequential advertisements on Loot from me were made to look for flat-mates to share the rental property [D15-17].  Although the trial Judge found three advertisements as the fact of plain truth in the Judgment [16.11], they were set aside in relation to the central issue of the claim actually by the relevant improper determination of one consequence of the adverts (how many people responded the adverts and viewed that property) with the porter’s logs (this will be further argued in details in next section) and after the Judge improperly rejected the evidence relevant to that implied condition (or purpose) and the dumping.  In fact, the Judge followed such improperly dealing with that fact further to make up the defendants’ case theory: I “realized after three unsuccessful advertisements in Loot that he was not going to be able to find anybody else to share the flat with him and therefore was going to struggle with the rent. Accordingly, if I can put it this way, decided to ‘cut and run’” [17.14].  Logically, it, on that improper basis, was also made improperly, i.e. that speculated “cut and run” was based on no claim at all due to the evidence of the speculated “wholly unreliable” claimant.

341. Secondly, the documents from the proceedings of my employment case [D20-34] are the evidence for the involvement of somebody from the college in the events alleged at least in paragraphs 5 and 7 of the Particulars of Claim.  I raised issue on my own experiences that my colleagues were involved in those alleged events at my first residence in London repeatedly during the Employment Tribunals and Employment Appeal Tribunal proceedings of my employment case but the college’s representative as well as the college itself have never denied and/or challenged it.  Thus, they must be considered truth.  Such evidence would support the fact that those alleged events at that property during my tenancy were unforeseen.  

342. No matter there was any direct contact between the first defendant and someone from the college (as found by the Judge as stated in the Judgment [16.10]) or not, the important matter here is that those from the college were unable to access that property without the help from the first defendant (the sole managing agent of the landlord), especially in light of that evidence of Mr. Dixon [B31a.6]. 

343. Besides, the email form the Birkbeck Personnel Manager where she asked Professor Waksman to confirm whether any linkage of his staff with those alleged events occurred at my that residence [D32] provided information of possibility to obtain the relevant evidence.  Her refusal to allow me to inspect Professor Waksman’s response email and the refusals by both to describe the matter as witnesses under my requests would suggest that that response from Professor Waksman contains evidence of the direct contact between the first defendant and those from the college and both persons are the relevant witnesses who can provide that evidence in relation to the central issue of the claim.

344. The trial Judge by dismissing the claim must have also rejected the relevant evidence provided by those documents in the trial bundle but without giving any ground to do so

345. Finally, the porter’s logs of 8 December 2002 (record of my report on the heating problem in the property) [D11] and the diagram for regulation of valves by handles (showing that, even without the handle fitting on the radiator to control the valve, the heating of the radiator may still be controlled by adjusting the fit-in valves by plumbers’ tools) [D13] are the evidence supporting the allegation made in paragraph 7 of the Particulars of Claim in addition to other relevant evidence, such as Mr. Dixon's evidence [B31a.7] and the first defendant's letter (faxed out on 10 December 2002) with no reply to another complaint on the heating problem [C4-5] in my solicitor’s letter of 9 December 2002 [C6].  As argued above, the trial Judge rejected the allegations made in paragraphs 5, 7 and 8 together with the improper grounds.  Thus, the Judge must have also rejected such evidence relevant to the allegation made in the paragraph 7 without proper ground, either.

Incorrect use of Defendants’ small bundle of porter’s logs 

346. The most important misuse of evidence in relation to this case was that the Judge in his Judgment incorrectly used a small bundle of the porter’s logs that the defendants provided and relied on as their essential evidence at the trials [D37-50]. 

347. No doubt, the porter’s logs (or also called “the entry logs” in the Judgment) are credible documents, as the trial Judge pointed out, but it is true only to the event that has been recorded in the logs at a specific time.  For example, I used the porter’s log at least twice as evidence to prove two events that did occur at specific times.  One was that the record of the logs on 8 December 2002 proving that I made a complaint to the porter about the heating problem in the property at that time [D11], which refuted the defendants’ assertion in their Amended Defense: “there is no record of any complaint being made by the Claimant in relation to the heating” [A29.12.3].  The other one was that the record in the logs on 12 December 2003 proving my vacating that property on that day [D18]. 

348. It is improper to use that defendants’ small bundle of the porter’s logs to determine that an specific event did not occur on the basis of no record of it in the logs.  Mr. Dixon as the manager of the porter team has never claimed that their logs record all the in and out activities of that building and never suggested such use of their logs either in his Witness Statement [B31] or in his oral evidence during the trial.  Neither the defendants nor the Judge raised such matter to Mr. Dixon during the cross-examination at the trial.

349. First, the porter’s logs of that property building simply do not record every in and out activities through the building entrance.  The porter’s logbook allows to log activities from that entire 4- or 5-story building on each single day on only one single A4 page (total 38 lines per page).  In accordance with the copies of the porter’s logs provided at the trial, many of the log pages for a single weekday were filled up by half or two thirds, and, during the weekend, the number of the records on a single day even less, e.g. only 5 entries logged on 8 December 2002 and 8 entries on 16 November 2002.  On a reasonable belief, it would not be safe to say that the porter’s logs record all the in and out activities from the whole building as the Judge did in the Judgment [16.10].  For example, when I was living in that property, I made in and out of that building everyday and at least two or four times.  I went to work nearly every day including many weekends, and I went to buy foods nearly everyday, too.  On the weekend he usually had more shopping, entertainment and other activities with in and out of the building many times.  But there were no such entry records in the porter’s logs at all except for my moving out of the property on 12 December 2002. 

350. Secondly, that porter’s logs only record unusual or special activities as I pointed out during the cross-examination of the defendants’ witness Mr. Begun [B27.25-B28.4].  For example, the tenants’ moving into and vacating the properties in that building were usually recorded in the logs as special events, such as there was that record of my vacating the property in the logs of 12 December 2002.  Another example is that the entries of every strangers or the person whom the porter on duty does not know are unusual activities and will be recorded in the logs, such as there was a record on 25 November 2002: “visitor to flat 6”, who actually was a couple to view the property ahead the appointment and directly went into the building by themselves.  On the other hand, there was no record at all in the logs about any tenants’ bringing in their friends and visitors into the building because the porters know the tenants and consider them as usual activities.  For example, there were a dozen of parties who responded my three sequential adverts in November and early December 2002 and went to view the property by appointments, at each appointment I waited for the reviewers outside the building and brought them into it, and so the porter did not logged the entries by knowing me.  It is improper for trial Judge to determine that there was no my visitor except for the one logged on 25 November 2002 on the basis of only one record of my visitor at that property building. 

351. It seems that there is no rule under which what kind of the entry activity needs to be recorded in the logs, and each porter on duty determine which the unusual or special activity is and should be recorded.  There was no record of my moving into the property in the porter’s logs on 13 November 2002 or any other day unusually according to my inspection of the logs for three times probably because the porter on duty on 13 November 2002 (Tony) when I moved into the property had already known me before when I went to the property for the inventory on the 11 November 2002.  Such situation makes it even more difficult to determine absence of an entry activity through the building entrance on the basis that there was no record of it in the logs. 

352. Thirdly, that defendants’ small bundle of the porter’s logs even did not cover all days between the 9 November and 12 December 2002, which were relevant to my tenancy at that property.  In fact, it contains only selected 14 days of total 34 days during that period.  In relation to this, according to what Mr. Dixon told to me when I asked for the copies of the logs covering that entire period in purpose of the trial in December 2006, the defendants have copies of all the porter’s logs during that period.  I had made request to the defendants’ solicitor for providing copies of all porter’s logs in their hands at the trial, but the defendants only brought those 14 days of the porter’s logs to the trials.  Thus, even without considering two other conditions, it is impossible to determine that an activity during the tenancy period did not occur solely on the basis of no record of it in the logs only on those 14 days covered by that defendants’ small bundle. 

353. For example, my three adverts for flat-mates on Loot were published on 15/16, 20 and 28 November 2002 respectively [D15-17], and each was covered by the following week’s publications under the Loot policy.  Although there is no evidence of anyone having entered that property building to visit my flat other than an entry on 25 November 2002 as correctly recognized by the trial Judge from that defendants’ small bundle of the porter’s logs [16.10], it was improper to set aside three adverts in considering the evidence in relation to the central issue of the claim.  The defendants’ bundle of the porter’s logs only covered from 16 to 23 and 25 November 2002 during these entire periods.  Therefore, even without considering the first two conditions, it was still improper to determine that there was only one visitor as recorded in the logs on 25 November 2002 to view the property due to my adverts. 

354. Similarly, it was also improper for the trial Judge to determine from that small bundle of the porter’s logs that “nobody was authorized to enter into the premises from Birkbeck College to damage and steal the Claimant’s property” because of no record of such entry in the logs [17.15].  Thus, such type of events must be determined by relevant evidence other than the porter’s logs. 

355. I challenged and refused such misuse of that bundle of the porter’s logs by defendants at least in the closing arguments at last trial seriously but the defendants’ Council did not readdress my challenge at all.  However, during finding facts in the Judgment, the Judge in three of the five findings of fact relied on that defendants’ bundle of the porter’s logs and misused it.  The Judge expressly rejected the dumping (as alleged in paragraph 4 of the Particulars of Claim) in his Judgment by using that small bundle of the porter’s logs as one of the grounds [19.21] but it is clear that such rejection was made by improper use of the defendants’ small bundle of the porter’s logs. 

Improperly accepted hearsay evidence against me and relied on it in dismissing claim 

--- Background
356. When the proceedings of this case was commenced in September 2005, I did not have much knowledge of the law relevant to this flat case, and my online claim was made with technical problems in legal term, such as claiming breach only against the first defendant (the landlord’s agent) though the major claim for damages due to unlawful harassment against the first defendant was set out brief but clearly [A0].  DDJ Iller at the hearing of 20 February 2006 gave me permission to file a new full claim form and the particulars of claim against both defendants (the landlord and its agent) for the breach and the unlawful harassment/eviction respectively [A2]. 

357. After filing their defense on the amended claim, the defendants made an application to try to strike out the amended claim but they did not set out their grounds correctly [A9-10].  At the hearing of 18 September 2006 the defendants’ Council made a good point at the hearing of 18 September 2006, by relying on the agency law, against a technical mistake made in the first paragraph of the particulars of claim, i.e. expressed the breach against both defendants including the first defendant.  DDJ Iller ruled the case fairly by dismissing the defendants’ application as well as the first paragraph of the particulars of claim [A23.1], which prompted me to file an application for further amendment of the Claim following that hearing, which would correct that mistake as well as identify that the alleged unlawful harassment/eviction was the first defendant’s wrong doing and so the first defendant, but not the second defendant, itself should be liable.  
--- Defendants’ improper actions with evidence

358. The defendants have got Ms. Groark’s collection against me from Ms. Groark after she made herself involved in this flat case by direct contact with the defendants and their legal representatives.  The first defendant during the settlement meeting just before the trial on 22 January 2007 threatened me that it controlled whether I could win my employment case, whether I could be reinstated and what my future could be, and it could make me bankrupted [B52.6], which suggested that the defendants have still bound together with the dismissing officers of my employment at Birkbeck College.  Logically, the defendants were involved in various improper actions against my flat claim during the proceedings, such as the loss of my hearing bundle at the hearing of & July 2006 [], failure to deal with my further amended claim [], and in my letter to the court managers dated 23 November 2007 [D53].  In the tempering the draft of the Judgment from last trial, the defendants’ Council, Ms. Knight, was the direct offender.
359. No surprise, just before the trial of 22 January 2007, Ms. Knight had already stepped forward to unlawfully deliver to DDJ Iller those “personal details” against me, which caused that the Judge wrongly went to the Watford County Court on that trial day and later made that order to try to strike out the claim on the basis of my homeless status and my PO box address at that trial [A35] though I made appeal from that order and won that appeal subsequently [A36]. 
360. Further, around last trial of 11 September 2007, Ms. Knight prepared her own made-up information against me and put it before the trial Judge but not serving it on me.  Actually, the defendants had failed to serve on me anything they relied on at last trial including at least their own hearing bundle and the Skeleton Argument of the defendants’ Council before the trial.  So far, even under my formal request [C20], the defendants have still failed to provide the requested information (other than that Skeleton Argument) and their reason why not to do so [C21]. 

361. Nevertheless, no matter those materials and information put before the trial Judge were, they are hearsay evidence under CPR 33.1 and should have been served on me under CPR 33.2 and s 2(1)(a) of the Civil Evidence Act 1995 in order to have them challenged by my side.  Especially, the hearsay evidence they used had the same features as that of Ms. Groark’s collection and the collection from the party of the school.  During last trial the Judge expressed: “the defendants’ evidence is influential but not credible”, which, clearly to the claimant, referred to that hearsay evidence of the defendants because all the other defendants’ evidence that has been served on me during the proceedings does not have any influential feature anymore after debated for many months, especially their earlier application that relied on it had been dismissed by the same Judge before the trial.  In addition, by refusing my request for disclose and inspection of the hearsay evidence they relied on at the trials, the defendants further violated CPR 33.2(4)(b).  
362. Further, the improper delivery of Ms. Groark’s collection by the defendants to DDJ Iller triggered the same unlawful actions to DDJ Iller by Ms. Corrigan with false information against my previous graduate studies and by Mrs. Burns with the collection from the party of the school (including that privileged document of the Temple University) before the trial of 11 September 2007.  Both actions were made in the interest of the party of the school but in expense of my flat claim.
--- Improperly dealing with Defendants’ hearsay evidence by trial Judge

363. However, in the Judgment from last trial, the Judge accepted the hearsay evidence improperly used by the defendants and by the parties in relation to the defendants surprisingly: “In terms of sheer plausibility, I find the case theory advanced by the Defendants on evidence to be infinitely more credible” [18.17].  Even without considering whether the Judge’s evaluation of the credibility is correct or not, there is a more important difference between my evidence and that defendant’s hearsay evidence.  I have served all the evidence on the defendants under proper procedure and the defendants failed to challenge the most important part of it, if not all of it, in relation to the central issue of the claim either in their Skeleton Argument [A45-50] or at the trial.  In contrast, the hearsay evidence of the defendants and the parties in relation to the defendants was put before the trial Judge unlawfully but without serving on me, which violated the court rules and the law.  At last trial I told to the Judge that the defendants had failed to serve on me anything they had relied on at the trial but the Judge did not pay any attention to it, and so it seemed that the Judge allowed such defendants’ misuse of hearsay evidence.  

364. By further surprise, the Judge in his Judgment either rejected or misused all my evidence and the other evidence from the defendants and their witnesses that was properly produced and lodged at the court and in relation to the central issue of the claim but without providing proper and/or sufficient ground to do so.
365. Besides, also by surprise, the Judge treated me much less polite than he did to the defendants at last trial.  (1) When I gave evidence, the Judge interrupted me unreasonably more times, especially when I answered the defendants’ questions during the cross-examination, which caused that I could not present my evidence calmly.  (2) When the defendants asked me the reason why those from Birkbeck College would be involved in making those unlawful harassment against me, I explained that it was because they believed those false materials and information, so-called my “personal details”, but the Judge stopped me immediately before I completed my answer.  (3) The Judge treated me only as a witness but not a lawful litigant in person under s28(2)(d) of the Courts and Legal Services Act 1990, such as the Judge did not allow me at the trial further analyze the evidence and prove the facts in relation to the issues of the claim.  (4) During final closing submissions, the Judge gave the defendants about 20 minutes but gave me only five minutes and only for factual matters and I was interrupted by the Judge for several times even within those five minutes. 

366. In comparison to how the same Judge dealt with this same flat case justly and equally in 2006, and especially considering the circumstance at last trial that I not only had sorted out how to prove the facts in relation to the central issue of the claim by evidence in details but also had worked out, on such basis, how to make proper legal arguments and address the central issue in support of my claim, it would be reasonable to believe that the trial Judge, during his dismissing the claim with the reasons provided from his Judgment, must have accepted the hearsay evidence unlawfully put before him by the defendants and the parties in relation to the defendants, and relied on it in his final ruling at the trial.  As such, no matter how influential the hearsay evidence improperly put before the trial Judge by the defendants and the parties in relation to the defendants was and no matter how “credible” it were under speculation, it was contrary to overriding objective to deal with the case justly and equally or fairly for the trial Judge to accept such hearsay evidence against me that was improperly used by the defendants against court rule and the law but without serving on me and giving me a chance to provide my counter evidence and to challenge it (otherwise, the trial Judge could), and further, on its basis, to dismiss the claim.
367. Therefore, the trial Judge erred in exercise of his discretion regarding evidence, both properly lodged at the court for the trial and unlawfully put before him by the defendants but without serving on me under proper procedure of civil proceedings, especially that relevant to the central issue of the claim.
Independent of My Claim, Judgment for Second Defendant On Counterclaim for £2,058.33 Itself Is Disproportionate
§
368. There were two express claims in the second defendant’s counterclaim.  (1) The fixed six-month term claim: “the second defendant has suffered loss and damage by reason of the Claimant’s breach of contract in the sum of £10,291.65, such loss being the loss of rent for a period of five months, the first monthly payment having been made by the Claimant” [A32.23].  (2) Claim for loss of one-month rent (£2058.33): “by reason of the Claimant’s breach of contract” for clause 11 [A32.24] that “the Claimant vacated the property without service of a valid notice to quit…being less than required minimum period” under a monthly periodic tenancy [A26.8].  Even without considering my claim, such counterclaims of the second defendant were misconceived, as addressed clearly in my Defense on Counterclaim [A34], which the defendants have failed to address at all.  

369. The Tenancy Agreement signed by the second defendant and me was “an Assured Shorthold Tenancy Agreement” as admitted by the first defendant in his Witness Statement [B9.4].  There was no insertion of a fixed six-month term in it, and, therefore, such Tenancy Agreement created a monthly periodic tenancy.  Therefore, the defendants did not have a six-month term claim at all.  In any event, the first defendant admitted at the trial that that property, after the claimant vacated it on 12 December 2002, was rented out from the beginning of the January 2003.  Thus, such counterclaim for the six-month term by the second defendant was no difference from a deceit action against me. 

370. I vacated the property with a short notice that was alleged by the defendants as breach of clause 11 of the Tenancy Agreement.  Clause 11 of the Tenancy Agreement [B2.11] states “The deposit as specified shall be paid by the tenant on the signing of this agreement and is to be held by the landlord for the duration of the tenancy as security against the tenant’s failure to pay the rent or non performance of his obligations laid down within this agreement.  This includes any breach by the tenant of his obligations as to the cleaning of the premises, the cleaning of any fixtures therein and the return of all keys.”  I paid one-month rent covering the entire tenancy period between 13 November when I moved into the property and 12 December 2002 when I vacated it [D18].  Thus, the actual possible loss of rent by the second defendant due to my vacation of the property with that claimed short notice was only 19 days between 13 and 31 December 2002. 

371. In the approved Judgment from last trial, there was an insertion of argument by the defendants’ Council to readdress the admission made by Ms. Siha during the cross-examination: “I think Mr. Sihar accepted in evidence that it was at the end of January when he relet it and he has just confirmed that so it is either the end of January or the start of February” [21.26].  Mr. Siha’s admission was made in his answer to my simple yes-or-no question: “Did you rented that property to other tenants from the beginning of the January 2003?”  Mr. Siha’s answer was: “yes”, not more, and that was all.  The defendants’ Council did not reexamine the matter following the cross-examination.  My question was based on the records of the porter’s logs at the building of the property that he had inspected previously, and I described it to Mr. Siha before I asked that question.  The porter’s logs recorded that two tenants were moved into the property in early January on separate days respectively.  The defendants’ Council did not challenge my evidence regarding the time of reletting that property directly at the trial, either.

372. It would be contrary to the overriding objective under CPR 1.1(2)(a) for the trial Judge to allow the first defendant to readdress his admission of the fact within delivery of the Judgment but not to give a chance to the other side to challenge it at the trial before it was used as one of the major facts in making that Judgment on the counterclaim against the other side in the order [11.2].  I would challenge the truthfulness of Mr. Siha’s readdressing his admission.  This challenge is not only based on the evidence from the porter’s logs that the defendants relet that property from the beginning of the January 2003 but also because the first defendant has already made several controversial claims or statements in relation to this case previously.
(1) 
Mr. Siha stated to my solicitor: “he cannot break his contract before six months” during the period of my tenancy in his letter dated 6 December 2002 [C5] and “your client was in breach of his contract and will be demanded to pay the full rent of his remaining period of contract which was for 6 months” after I vacated the property in his letter of 9 January 2002 [C11].  In contrast, the Tenancy Agreement signed by the landlord and me contained no insertion at all, no matter a six-month or any other, under “Term: For a fixed period of” [B1].  The first defendant is a professional estates management agent and has worked as the landlord’s agent for years, and it would be impossible for him not to know how to make a fixed six-month term in a Tenancy Agreement properly. 

(2) 
There was a gentleman agreement between the first defendant and me regarding restoring the original condition of the property before my moving into it.  Mr. Siha admitted it in his letter dated 6 December 2002: “before he moved into the flat, he requested us to remove out some furniture from the flat...which we reasonable agreed to” [C4].  However, Mr. Siha changed the time when such agreement was made to “After the Claimant had moved into the Rental Property” in his Witness Statement dated 6 February 2006 [B10.6].
(3) 
Mr. Siha made a statement in his letter dated 6 December 2002 but faxed to my solicitor on 10 December 2002 [C4]: “if Mr. Yuan has lost anything from his flat and wants to accuse one of my staff, he may report this to the police” [C5].  This statement clearly indicated that he knew that one of his staff was involved in taking from that rental property my personal keys that was the only personal belongings I had lost from the property during his tenancy there, as alleged in paragraph 8 of his Particulars of Claim [A6.8].  In contrast, Mr. Siha during cross-examination at last trial made a denial regarding that matter. 
(4) 
In responding to my allegation in paragraph 7 of the Particulars of Claim, Mr. Siha stated in his Witness Statement: “because the radiators in the Rental Property do not have valves, they cannot be adjusted or turned on or off manually” [B9.5].  Mr. Dixon refuted this in his Witness Statement dated 12 December 2006: “I am aware that there may be one or two valves on the radiators in Flat 6...  Even if there is one valve, the system is so old that a special plumber’s tool is needed to adjust them” [B31a.7].
373. The burden of proof was on the defendants’ side.  The defendants failed to provide copies of the porter’s logs covering all days in the January 2003, which “are entirely credible documents” as described by the trial Judge [16.10], in order to challenge my above oral evidence regarding the time of the reletting.  Therefore, that readdressing the admission of the fact by the first defendant was invalid. 

374. Further, the second defendant still has had my deposit of £2,058.33, equivalent to one-month rent, which might be used to protect the landlord’s loss of rent under clause 11 of the Tenancy Agreement.  No matter what, I owns nothing to the defendants regarding the rent.  Instead, the second defendant still owns me the remained portion of the deposit (equivalent to 12-day rent) that is £796.77.  

375. I cleaned the property and returned all keys to the property when I vacated that flat [B18.25] as also required by clause 11 of the Agreement [B2], which has never been challenged by the defendants.  There has been no any other proved proper reason why the second defendant has not returned to me that remained portion of the deposit (£796.77).  Therefore, even without considering my claim, that Judgment for the second defendant on the counterclaim for £2,058.33 under the counterclaim that I vacated the flat without a proper length of the notice is disproportionate and so unjust under CPR 1.1(2). 

s
Additional Issue in Relation to This Appeal --- Defendants’ Continuous Unreasonable Conduct against Current Appeal

376. Besides the defendants’ unlawfully dealing with the hearsay evidence, either made by their own or received and obtained from Ms. Groark, around the trials as argued above, they have also failed to comply with the order made by HHJ Bailey on 10 August 2007 [A37] and with CPR 44.8 regarding the time limit to the payment, which has caused the claimant’s detriment to his normal ability to deal with the current appeal.  The defendants have been fully represented but did not make appeal from that order and have so far failed to provide any proper reason for their failure to comply with the order and the rule of the court [C20, C21].  Instead, they tried to influence the trial Judge to make an order to directly override that order of HHJ Bailey unlawfully though it failed upon the claimant’s opposition.  Immediately after last trial on 11 September 2007 where the trial Judge made an order at paragraph 3 aiming at setting aside the claimant’s Warrant to enforce the order of HHJ Bailey [11.3], the defendants further influenced the manager Skeete to have that Warrant set aside unlawfully before that order from last trial was promulgated on the 24 September 2007.  Nevertheless, nothing here can release the defendants’ obligation to comply with the order of HHJ Bailey to make the payment to the claimant.

377. Although the defendants finally served copies of their Skeleton Argument on the claimant and HHJ Collins [C21, A51-56] a month after the claimant’s request [C20], such copies were modified version from the one they lodged to the court at last trial [A45-50] but it provided without giving any notification.  A notable modification is found in paragraph 4 with an addition: “there further remains an outstanding application by the second defendant for default Judgment” [A52.4], but such application has never existed at all according to the court’s record and the defendants never made such application orally at last trial, either.  On a reasonable belief, such has made the defendants into conspiracy in cheating the appeal court and the claimant in relation to the current appeal.  

378. During the claimant’s making transcript of the Judgment from last trial in purpose of this appeal, the defendants had the draft of the Judgment originally transcribed by the transcribers modified in favor to them before it was sent to the trial Judge for his approval [D53].  Such conduct of the defendants not only was unreasonable, underhanded and improper but also it reached the criminal level.  In addition, they also influenced the manager Skeete to leave a copy of such modified Judgment draft in the case file of the court together with the claimant’s current appeal bundle unreasonably.  After the claimant inspected the case file and reported such problem to the court service, the manager Skeete tried to mislead the claimant in order to cover up the problem.

379. Besides, the defendants were also involved in the similar unreasonable actions, i.e. improper delivery of the hearsay evidence against the claimant to the appeal court (no matter fabricated, improperly interpreted by ignoring the background and necessary conditions, and/or unlawfully obtained), but without serving on the claimant under proper procedure of civil proceedings, in purpose against the current appeal.  It is not only necessary and important in a common sense but also just and equitable under the overriding objective for the appeal court to deal with the hearsay evidence received under proper procedure, i.e. to disclose it to the claimant and allow him to challenge it before any further decision in relation to this appeal will be made.

PART IV

MY IMMIGRATION CASE

References in the format -

 [xx.x]

is to [page.paragraph] in the appeal bundle. 

I believe that the facts stated in the statement of case are true
Signature______________________________
Date__________________________
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