Part C – The grounds which the Court will consider are those you submitted to the AIT in your application (Form AIT/103A):

If you wish to respond to the reasons given by the Tribunal for it’s decision that it does not propose to make an order for reconsideration, you should set out in this Part the grounds upon which you dispute any of the reasons given by the Tribunal and give reasons in support of those grounds.

1. The Judge was right in his Reasons for Decision on the applicant’s application of reconsideration to the AIT [A88]:“The immigration judge could not therefore have allowed the appeal under the Immigration Rules without himself committing an error of law.”  Indeed, the applicant does not meet the requirement of the Immigration Rules, specifically rule 128(i) requiring “valid Home Office work permit”.  Such situation came from termination of his contract of employment/postdoctoral education by the Personnel Manager of Birkbeck College and the applicant’s supervisor on 7 February 2003 on race discrimination ground thus without informing it to the Dean and the Director of Personnel Department, which has been discussed in the application of reconsideration to the AIT [A80.12-16] and the applicant’s Witness Statement of the appeal [A62.19-28].  The problem remains unresolved due to refusal of the applicant’s request for reinstatement as the proper resolution by the same College Personnel Manager after the Employment Appeal Tribunal’s final determination of his employment case [137, A54].  There have also been other circumstances, which came from further discrimination by the Personnel Manager, that have prevented the applicant to seek for other proper opportunities in order to get out of his current immigration problem.  Besides, the events occurred at the Home Office and the AIT, which also related to the discrimination again by the Personnel Manager, also affected the proper resolution of the current immigration case [A83.19-25].

2. For above reasons, the applicant used the Human Rights grounds for his appeal at the AIT [A24] as well as for his application of reconsideration to the AIT [A80] specifically under Articles 14 of the European Convention.  Although the Article 14 is not usually considered by an immigration judge, those factors mentioned above that caused and/or affected the applicant’s immigration problem are directly relevant and essential to the current immigration case.  The tribunal expressed its knowledge of all the documents of the appeal bundle at the hearing [A72.4 & 8] but did not mention or imply such unique situation of the current case at all in its determination of applicant’s appeal and application of reconsideration.

3. The tribunal considered the applicant’s appeal on Human Rights grounds under Article 8 of the Convention according to five-stage test [A73.16].  The tribunal found in the Determination and Reasons: the applicant “enjoys private life here” so complying with the Article 8 of the Convention [A74.20].  The tribunal did not mention the uniqueness of such private life.  

4. After graduation from the college and several-year work in a university in China, the applicant went to USA from 1987 to pursue for his graduate studies in order to establish his scientific career [19].  He obtained his doctoral degree in 1996 in molecular biology and biochemistry and worked as a postdoctoral trainee in two top labs of the field thereafter.  In order to gain him a competitive position for current and future research, he decided to extend his postdoctoral training further to that in crystallography.  For this purpose, he came to UK in November 2002 and worked at School of Crystallography, Birkbeck College in order to complete his postdoctoral training in crystallography and finish last part of his high education [35].  The School of Crystallography at Birkbeck College, according to the applicant’s knowledge, is the only such school in the world, and this was an important reason why he chose it over other opportunities in USA.  The applicant has gained his permanent residency in USA since the end of 1993.  Such immigration status has been a support and secure for his pursuit to his scientific career there.  For this reason, his coming UK in his plan was only a short and temporary event in purpose of finishing his postdoctoral training in crystallography within estimated 2-3 years (no more than 5-years).  Such background has also made his immigration case so unique besides the unusual and unlawful termination of his employment at Birkbeck College.

5. The tribunal further identified: “in removing the appellant to China, the Respondent would interfere with the appellant’s right to private life” in the Determination and Reasons [A74.20].  The tribunal also made it clear: “however, such interference would be in accordance with the law in pursuit of the Respondent’s legitimate aim of maintaining immigration control” [A74.20].  Now, last question getting on the last step is whether such interference proportionate to the legitimate aim of the Respondent.  The Determination and Reasons provided the principles by Lord Bingham in Razgar [2004] UKHL 27 in order to answer this question.  The conclusion of Lord Bingham was: “decisions taken pursuant to the lawful operation of immigration control would be proportionate in all save a small minority of exceptional cases identifiable only on a case by case basis” [A74.17].

6. Besides the uniqueness of the current immigration case in relation to the purpose of the applicant’s coming UK and the factors that unqualified him to meet the Immigration Rules and affected a proper resolution of his immigration problems, the circumstances that forced him to remain the current unfortunate situation would also make this case exceptional.  The unreasonable refusal to the applicant’s request for reinstatement after the Employment Appeal Tribunal’s determination of his employment case prevented this immigration case from resolved.  The applicant’s UK work permit was specific to Birkbeck College with very limited degree of freedom if he has to change to work with other employers that must be a similar job.  Since the field of crystallography is a relatively limited and he was in a training position, the alternative chance to find another employer in UK is pretty small, especially, the termination of his contract at Birkbeck College has damaged his reputation in the field severely.  Such situation let his immigration case unresolved in UK so far.

7. The loss of the applicant’s Chinese passport and his US green card, as mentioned in the Determination and Reasons [A74.19], might be different limiting factors for the applicant to get out of current immigration problem.  But the applicant obtained a new passport from Chinese embassy in London without problem.  The applicant could not obtain a new US green card in a foreign country, and his applied travel document under old US immigration law before he left US in 2002 could not be delivered to him any more after the new US immigration law has become in effect since 2003 after he came to UK.  But the US consulate in London, as telephone-advised to the applicant by a lawyer of US Home Land Department, can determine whether a returning residence visa could be granted under the new US immigration law on the basis that the failure to return US within one year was beyond his reasonable control.  The real problems in relation to two matters came from a couple of other related events, which were also the discriminations against the applicant.

8. Firstly, as having provided in paragraph 106 of the applicant’s Witness Statement, after the applicant’s US green card was stolen and destroyed at the end of 2003, the College Personnel Manager sent those false information/materials against the applicant to the US consulate in London in order to prevent him from going back to US for his scientific career.  As the result, the applicant did meet unusual difficulty when he tried to contact the consulate regarding his lost green card and his returning to US at that time.  After the EAT’s determination of the applicant’s employment case in early 2006, even Birkbeck College refused his request for reinstatement, he should have had his opportunities back to US to complete his career goal and, of course, also resolve his immigration problem in UK.  But, he has no longer had a valid UK visa required currently for him to apply for going back to USA since he lost his passport with the UK visa at the end of 2005 (there was a police record for this event).

9. Secondly, on the other hand, during the applicant’s pursuit of his employment case at the European Court of Human Rights, an essay with the political arguments against the current Chinese government and the ruling party was made by other in purpose of helping the applicant’s case.  The College Personnel Manager acquired that essay from the court and sent it to the Chinese Embassy as well as to other authorities and institutions in China in relation to the applicant.  Although it is still unknown about their impact on the applicant if he shall return to China, on the basis of a reasonable belief, such events would bring no good to the applicant and most likely he may meet unforeseeable and severe problem and difficulty.  If removing the applicant to China at this time, he would lose his US green card surely if he want enter US from China.  Especially, under the current situation, he may meet difficulty get out of China, and, as such, he definitely will unable to archive his that career goal to complete his postdoctoral training in crystallography and finish his last part of his high education.  He even may lose his scientific career permanently, which he would suffer deeply.  Although this problem may be resolved possibly by clarifying those false information/materials, it may need special effort and time.

10. In addition, as mentioned in paragraph 20 of the Determination and Reasons, the applicant is still waiting for damages from his employment and another related cases.  The evidence for this has been lodged to the AIT with the applicant’s Further Submissions on 4 December 2006 [257, 263] but, surprisingly, it seems that the tribunal did not receive them.  The tribunal further determined:“even if the appellant is still waiting damages from Birkbeck College, I do not accept that would make disproportionate, the Respondent’s removing the appellant to China” [A74.20].  But, clearly, such action is unjust and unfair to the applicant in accordance with the Convention and the UK law regarding his cases.  The tribunal looked down on the issue because of its lack of other relevant information.  The termination of the applicant’s employment by Birkbeck College made him to lose his income and other supports since March 2003.  The discrimination against the applicant after the termination also included the influence of others to make mess in the applicant’s financial accounts causing his big loss in 2004 in purpose of preventing him from pursuing his legal case.  As the result, the applicant has become homeless since October 2005 and lost his normal living condition for more than a year [256, 252].  Removing him back to China before his receiving proper damages that he would be entitled to have under the law would not make him released from the problem.  Instead, it will further add his suffering from the problem.  It is necessary and crucial for the applicant to receive the proper damages from his employment and other related cases in order for him to pay off his debt and to allow him to regain a normal living condition.

11. According to Lord Bingham’s principle, “the Secretary of Statement must excise his judgment in the first instance” [A74.17].  The Home Office, when making the decision [A13, A15] on the applicant’s application for renew of his lost UK visa [A1], did not get a chance to consider those factors that caused and/or affected the applicant’s non-qualification under the Immigration Rules because of the loss of the supporting documents from his employment case that he submitted to the Home Office [A57], which also related the further discrimination against the applicant.  Otherwise, the Home Office might have made a different decision.  It is possible because allowing the applicant’s legally leave and remain in UK for short reasonable time may be enough for him to resolve the current problems in some extent in order for him to successfully seek for other opportunities.   It is also probable in light of the attitude of the Home Office as shown in two letters of the Home Office to the applicant posted on 27 November 2006 [A59, A60] after reading those supporting documents of the applicant’s immigration case. 

12. Putting all the factors in relation to the current immigration case together, it may conclude that would make disproportionate, the Respondent’s removing the applicant to China immediately.  In accordance with the principle in Huang [2005] EWCA Civ 105, such circumstances of the applicant’s case can justify to be so exceptional on these particular facts that the imperative of proportionality demands a proper outcome in favour to the applicant even if he cannot succeed under the Immigration Rules.  Such proper outcome should include allowing the applicant to finish up his employment and related cases under the law, to regain his normal living condition and to resume his scientific career.  

13. “On appeal the immigration judge must excise his own judgment taking into account any material which may not have been before the Secretary of State” was also on the basis of Lord Bingham’s principle [A74.17].  The applicant’s Witness Statement and much more supporting documents in his appeal bundle used at the AIT would allow the tribunal to better understand those factors and some of the circumstances that caused and/or affected the current immigration situation of the applicant though the tribunal might not see the Further Submissions and the additional supporting documents that the applicant lodged to the AIT on 4 December 2002 after his receiving two letters from the Home Office.  The tribunal in the Determination and Reasons used the first two conclusions made by Lord Phillips in Mahmood [2001] 1WLR 840 as guidance in dealing with this case: “(1) A state has a right under international law to control the entry of non-nationals into its territory, subject always to its treaty obligations; (2) Article 8 does not impose on a state any general obligation to respect the choice of residence of married couple” [A74.18].  In this case, the appellant Mahmood gained her entry into the UK illegally without Clarence and, after married to an UK citizen, she applied to the Home Office for leave and remain.  Clearly, the conclusions made by Lord Phillips on that specific case would be inappropriate to apply on the current immigration case.  In contrast, the tribunal did not sufficiently consider those factors and the circumstances more relevant and essential to the current case and even did not mention many of them when dealing with the current appeal on Human Rights grounds in the Determination and Reasons.  Thus, the tribunal decided to dismiss the applicant’s appeal on Human Rights grounds but without giving sufficient reasons.  

14. The tribunal, when refusing the applicant’s application for reconsideration, did not give any reason why the determination of the AIT did not make such error of law during determining the appeal on the Human Rights grounds [A88].  In fact, the applicant confused with the situation at the AIT after he lodged his application for reconsideration.  The situation forced him to lodge such application to the AIT for a couple of times.  Because the AIT’s decision on the applicant’s appeal did not mention anything about his Further Submissions to the AIT (lodged on 4 December before the decision of 11/12/2006) and because on AIT records there was submissions made by the applicant via fax on 19/12/2006 but he never did so, the applicant went to the AIT to inspect the case file on 29/12/2006.  By surprise, he found that his application in the case file was not the one that had been confirmed by the AIT.  Thus, he made a final submission of his application by fax on 2/1/2007, which was confirmed by the AIT subsequently.  On 8/1/2007 the applicant was told by the AIT that his finally lodged application had replaced the previous incorrect one, and was ready to be forwarded to the judge for consideration within the next few days.  But the actual decision McKee J made was on 3/1/2007.  Therefore, on a reasonable belief, the applicant would question whether, in making the decision, the AIT’s Judge had the correct application for reconsideration and the entire and correct supporting documents the applicant lodged to the AIT for his application before the Judge without other hearsay evidence unlawfully lodged to the AIT by a third party in purpose against the applicant’s case (as what had happened previously in his employment case).  If not, the situation must have affected the AIT’s Judge to determine the application for reconsideration.

15. On all above facts regarding the current immigration case, the applicant believes that it deserves a reconsideration of the AIT’s determination.
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