Part C – Grounds upon which it is contended that the Tribunal made an error of law which may have affected its decision and reason in support of those grounds:

1. The AIT through a hearing on 28 November 2006 considered the appeal from the decision by the Home Office to refuse applicant’s application for transfer of conditions for leave and remain.  The tribunal decided in the Determination and Reasons promulgated on 11 December 2006: 

“22. I dismiss the appeal under the immigration Rules; 

  23. I dismiss the appeal on Human Rights grounds.”  

However, The tribunal did not give sufficient reasons to explain why the appeal should be dismissed under the immigration rules and on Human Rights grounds, thus amounting errors of law.  For this reason, the applicant would make this application for a review of the tribunal’s decision.  The bundle of documents used for the review is the original bundle of the hearing on 28 November 2006 plus the additional documents from pages A54-A75 and 215-278 that were lodged to the AIT with the applicant’s Further Submissions [A67-A70] on 4 December 2006 (please see the bundle index enclosed).  The reference citation used here is [bundle page number.paragraph number].

Ground I
The tribunal did not give sufficient reason why the appeal should be dismissed under the Immigration Rules

2. The refusal decision of the Home Office was made under the Immigration Rules Paragraph 323(ii) of HC 395 [A13].  In the appeal, the applicant further identified that rule 128(i) and rule 128(iii) must be relevant to the decision of the Home Office [A22].  There is plenty of evidence that supports the compliance by the applicant with the rule 128(iii), i.e. “he is capable of undertaking the employment specified in the work permit” [19-21, 22-30, 31, 34, 77.5-10, research notes, etc.], as also determined by the Employment Appeal Tribunal (EAT) in its final Judgment promulgated on 16 February 2006: “we have no reason to doubt, that the Appellant was a brilliant academic.  Capability in that sense, therefore, was something which he undoubtedly had” [15.30].

3. The real problem for the applicant to meet the requirement of the Immigration Rules right now is loss of his “valid Home Office work permit” as required by rule 128(i).  Such situation was also identified by the tribunal in its Determination and Reasons: “Whilst the appellant’s employment history with Birkbeck College is unfortunate, it can have no baring upon the respondent’s decision to refuse to vary leave in so far as it is apparent that the appellant on application for a transfer of conditions, could not meet the requirements of the Rules under which his leave to enter was granted.”  However, the tribunal did not further look into the factors that caused and affected the applicant’s problem to meet the rule 128(i) directly.

4. Firstly, the applicant has argued with clear evidence that he lost his work permit due to the termination of his employment by Birkbeck College but such termination was unlawful as determined by the EAT [1].  Thus, the applicant is a victim so far as his loss of the status as a valid work permit holder.

5. Secondly, the tribunal argued in paragraph 5 of the Determination and Reasons: “The appellant’s appeal was allowed to the extent that it was accepted, as I understand the judgment, that he should have been entitled to a three month’s notice rather than the period he was given and that his damages should follow accordingly.”  In the EAT’s Judgment, there were detailed reasoning for such decision for a wrongful dismissal case.  The applicant was dismissed by the college at the midpoint of his six-month probation period, and there was a contractual Probationary Procedure providing the specific terms for the termination during that period.  The EAT determined under its jurisdiction that the college during the termination did not comply with the relevant contractual term under the procedure as so in breach of contract.  Only after passing the probation period, the applicant would have his expected contractual period up to 5 years.  Thus, the EAT could not determine the future event of applicant’s expected normal contractual period.  The bottom line is that the college terminated his employment unlawfully without any proper reason no matter on the basis of the Probationary Procedure or any other term of his contract and so, in a common sense, he also lost his chance of having expected contractual period up to 5 years.  Importantly, all effort of the applicant from the day of the termination had been only one, i.e. resolving the employment problem and resuming his postdoctoral education (reemployment).   The Dean of the Faculty also expressed the correct view on the termination and tried to help to resolve the employment problem on the day of the termination [A36.32, A65.32].  It was the college administration that refused to resolve the problem under several opportunities at the early stage of the employment case [63, 66, 67, 69].  It was two extreme decisions with errors of law from two Employment Tribunals (ET)’ hearings of 2 October 2003 [86] and 15 July 2005 [270] that protracted the applicant’s employment case for three years unreasonably before the EAT determined the case finally in early 2006.

6. Thirdly, it was also Birkbeck College who has handled the applicant’s request for reinstatement unreasonably after the EAT’s final determination of the employment case.  Although the ET and the EAT do not have jurisdiction to order reemployment for the wrongful dismissal case, the applicant’s employment at the college, different from a normal industrial job, was also last part of his postdoctoral education [228] and last part of his high education.  Birkbeck College as an educator, after making the unlawful dismissal of the applicant, should have its responsibility, under his request, to allow him to resume and finish his postdoctoral education in common sense and in moral point of view.  According to the contract law, the resolution of a breach should be that putting the grieved party back to the original contractual situation.  After the EAT’s judgment was handed down, the applicant made a request to the college for such resolution (reinstatement) [135].  In response, the letter from the college (signed by Ms. Groark) was sent to the applicant actually refused his request but without giving any reason [137].  The applicant heard that Ms. Groark refuse his request for reinstatement because of his “incapability of doing work in crystallography”.  But such judgment was lack of knowledge: (1) although the applicant’s major fields of his previous high education and previous postdoctoral training were in molecular biology and biochemistry different from crystallography, a postdoctoral position different from a faculty position is allowed “with an opportunity to develop further research skills acquired in their doctoral programs or to learn new research techniques” [230.1]; (2) as described by the applicant previously [77.5], in this day it has been very common for a Ph.D. graduate in molecular biology and/or biochemistry to work in a crystallographic lab to learn crystallography, as did two other postdoctoral researchers in Professor Waksman’s lab during applicant’s employment there; (3) the applicant had taken one-year training in crystallography at Department of Biophysics, Boston University before joining in Professor Waksman’s lab but the training was not completed, which was the reason why he would complete his postdoctoral training in crystallography at Birkbeck College; (4) it might not be all perfect in his own practice during his previous training in crystallography, as found by others during their inappropriate searching applicant’s personal belongings in his private residence after the termination, but they did not know the condition and background causing the imperfection and nothing from there could led a judgment of applicant’s incapability of being a postdoctoral researcher in a crystallographic lab, as addressed in his letter to the Master of Birkbeck College [A55].  The applicant also heard that, in order for reinstatement back to Professor Waksman’s lab, he must get married but such expression of the precondition was purely unwilling to resolve the employment case.  After receiving the refusal decision from the Home Office, the applicant made two other requests to the college for reinstatement [A54, A55] but the applicant’s employment problem has never been resolved so far by the college and no reason has been given, which forces him to continue the current appeal at the AIT.

7. Without considering these factors, it would become logic to punish the victim in this immigration case but for the party who did unlawfully and unreasonably to escape from the legal and moral responsibilities regarding both applicant’s employment and immigration cases.  Clearly, it is unjust and unfair to the applicant by mechanically applying the Immigration Rules without considering other proper options under the discretion of the Home Office.  Such principle has been set up by the AIT in Derouiche v Secretary of State for the Home Department [1998] I.N.L.R. 286.

8. The Home Office, when making the decision, did not get a chance to consider these factors because some of the important supporting documents the applicant had lodged at the Home Office for his application, including the EAT’s final judgment, were lost before the application was considered [A50.105, A57].  No doubt this incidence affected the outcome of applicant’s application.  For this reason, the Home Office postponed the appeal hearing at AIT (according to the listing office of the AIT) to investigate applicant’s complaint on the loss of documents.  The tribunal should know such evidence as provided by the applicant in his Witness Statement [A30.5, A50.105] and as stated in paragraph 12 of the Determination and Reasons: “I have carefully considered all of the documents on the file” but the tribunal did not mention this important event in the Determination and Reasons at all.

9. As the result of the Home office’s investigation, after the hearing on 28 November 2006, the applicant received two letters from the Home Office with the returned “supporting documents” under a recorded delivery posted on 27 November 2006 [A59, A60].  From those returned “supporting documents” that were copied from portions of applicant’s hearing bundle (according to the pagination on those documents) and lodged to the Home Office by someone else after applicant’s complaint to the Home Office, it is confirmed that the supporting documents that the applicant lodged at the Home Office for his application on 27 July 2006 were lost indeed.  Also from those supporting documents returned with two Home Office’s letters on 27 November 2006, the Home Office became understood those factors that caused and affected the applicant’s problem to meet the immigration rule.  Thus, the Home Office in two letters encouraged the applicant to consider further submissions for the appeal.  The applicant made Further Submissions [A67-72] to the AIT on 4 December 2006 with new documents [A54-A66, 215-278] that should be appended to the hearing bundle, which addressed the incidence of losing the documents at the Home Office and its impact on this immigration case.  The tribunal did not mention such Further Submissions and the matter in the Determination and Reasons, either, when considering the appeal under the Immigration Rules.  As such, the refusal of the current appeal without consideration of the circumstances occurred at the Home Office that affected the decision would be contrary to the principle used by the AIT in CV v Secretary of State for the Home Department [2005] Imm. A.R. 26.

Ground II
The tribunal did not give sufficient reasons why the appeal should be dismissed on Human Rights grounds

Under Article 14 of Convention

10. The tribunal considered Human Rights grounds in the Determination and Reasons according to the UK’s obligations under the 1950 European Convention but not that under Article 14 (prohibition of discrimination) of the Convention, as the applicant has argued in detail in his documents used for the appeal.  According to the evidence and arguments before the tribunal at the hearing as well as the applicant’s Further Submissions and additional documents, Article 14 is directly relevant and essential to the current immigration appeal.  The applicant tried to argue such grounds before Peart J orally at the hearing but the judge did not allow him to do so and asked why the applicant did not ask a lawyer to argue for him.  Such Human Rights ground relates complicated issues and huge number of documents.  Now that the applicant is the best person to understand his case, has had three years experience in conducting his employment case and is confident to argue his case by himself, it might not have to have a lawyer to do so who must take a huge preparation time.  The tribunal did not address such ground of the applicant in the Determination and Reasons at all.

11. The applicant lost his status to meet rule 128(i) of the Immigration Rules from the day when his UK work permit became invalid, i.e. the date of the unlawful termination of his employment at Birkbeck College that was 7 February 2003.  Thus, the applicant’s immigration problem came directly from such unlawful termination including breach of his contract of employment as the EAT’s Judgment has determined [1] and discrimination on the grounds either of his race, Nationality and/or social origin as suggested by evidence as discussed in the amended section I, Part II of the applicant’s Witness Statement at the AIT [A61-A66].  Therefore, the discrimination conducted by Professor Waksman and Ms. Groark during the termination, violating Article 14, is directly relevant and essential to the current immigration case.

12. Professor Waksman knew pretty well about the applicant’s background, his ability of doing research and his trainings in relation to the relevant research project.  It is well evidenced that, in purpose of the termination, Professor Waksman made several false allegations against the applicant’s complaint to the school on the academic malpractice [56.10-13 v 46] and against the applicant’s work performance in his lab [102.19(1) v 210.13; 212 v 213, 102.19(2); 102.19(3); A63.19].  The applicant also received threatening with dismissal from Professor Waksman in early January 2003 toward his action under legal help against harassment occurred at his first rented flat in London, which a French postdoctoral researcher Laurent of Professor Waksman’s lab was involved in directly.  It was believed that such termination intention of Professor Waksman came from another French postdoctoral researcher (Sebastien)’s coming from Professor Waksman’s brother’s lab in France and joining in Professor Waksman’s lab at Birkbeck College, which was beyond Professor Waksman’s budget plan at that time [A63.20].  Thus, Professor Waksman chose the applicant to be replaced by Sebastien though the applicant’s actual work performance was not worse than any others in the lab (especially Laurent had failed to work out his project by that time despite that he joined in the lab much earlier than the applicant did).

13. One argument here is that the applicant did not have crystallographic background required to work in Professor Waksman’s lab or lack of capability to work in the crystallographic lab.  Professor Waksman’s lab is a crystallographic lab to identify and determine the 3-dementional structure of proteins, mainly bacterial proteins.  But such argument was contrary to the facts as discussed above in paragraph 6.  Besides above discussion, Professor Waksman, when deciding to accept the applicant to work in his lab as a postdoctoral trainee, must have considered applicant’s background and made favourable judgment toward applicant’s research ability.  Otherwise, it would be wrong for Professor Waksman to allow an unqualified person from USA to come UK to work in his lab under his burden and then threw that person out of his lab in only 3 months by breaking the contract of employment.  On the other hand, Sebastien’s background was not in crystallography, either.  He had learned to design proteins or peptides, which had not been the project under Professor Waksman’s grants and not at least priority of Professor Waksman’s lab by that time.   Thus, the likely inference that could be drawn from the termination was that discrimination played a big role.  Indeed, the applicant was the only Chinese in Professor Waksman’s lab and the only Chinese postdoctoral worker in the whole school at that time.  Such discrimination conducted by Professor Waksman in relation to the termination was also echoed by the fact that he suddenly “collapsed and was rushed to hospital” after knowing that the applicant lodged a race discrimination claim at the ET on 14 July 2003 and the ET decided to consider such claim at the hearing on 4 August 2003 as described by the legal representative of the college in the letter of 29 July 2003 [215].

14. On the other hand, Ms. Groark, as the college personnel manager, by referring to the Probationary Procedure, correctly responded Professor Waksman’s false allegation about the applicant’s complaint on the academic malpractice and Professor Waksman’s intention for the termination of applicant’s employment [47].  However, after Ms. Groark was told about the applicant’s fight under a legal help against unlawful harassment occurred at his first rented flat in London and was presented with the false information of so-called applicant’s “personal details” (made for personal attack against the applicant) that those few bad guys relied on to justify their actions of the unlawful harassment, she changed her stand and proved the termination proposal from Professor Waksman without mentioning and complying with the Probationary Procedure anymore [A34.25-28 or A64.24-27].  It seemed that she knew that what she did with the termination was incorrect, and so she did not tell it to the Dean of the Faculty as the procedure requires and even did not tell it to the Director of the Personnel Department.  In contrast, the view from the Dean of the Faculty on the termination was correct by complying with the contract of employment and the Probationary Procedure [A36.32 or A65.32].

15. It was one senior researcher, the only lab-mate of the applicant at Boston University, who made those so-called applicant’s “personal details” after the applicant reported his misconduct to the Department under the firm request by the applicant’s supervisor there [237, 238].  It was also that senior researcher who sent such fabricated information to Laurent of Professor Waksman’s lab after he unauthorized access the applicant’s email to Laurent for help regarding temporary housing in London just before the applicant came the UK.  It was this false information of so-called applicant’s “personal details” that aroused discrimination motivation of others who conducted unlawful harassment at the applicant’s flat in November and December 2002 and made academic malpractice against his research.  It was also this false information and other false/incorrect materials that caused Ms. Groark’s final approval of the termination without following the Probationary Procedure at all.  It was again these information/materials that Ms. Groark and others have used as weapon repeatedly to influence others and make discrimination in purpose of preventing the applicant’s winning his employment case and a proper resolution of it, especially even after they had already known the information/materials they used was false and inappropriate.

16. The discrimination by Ms. Groark during the termination was further confirmed by her reply to the applicant’s race relation questionnaire [216].  In her reply [220] she did not answer two standard questions provided by section 65 of the Race Relation Act 1976 [216.4, 217.5].  She answered only the first of the questions the applicant provided in the questionnaire directly [219.1] by showing that another Chinese postdoctoral worker would join in Professor Waksman’s lab in several months [222].  But that Chinese follow left Professor Waksman’s lab in another several months unusually.  Ms. Groark answered all others questions regarding the termination evasively or equivocally.   In accordance with section 65 of the 1976 Act, an inference to unlawful discrimination can be drawn from no reply or evasive/equivocal reply to such questionnaire.  In addition to this, the original questionnaire was sent to the legal representative of the college through recorded delivery but the college’s legal representative told the applicant that he had not received it and the post office told the applicant later that it had been lost.  Then, the applicant handed in a modified version of the questionnaire to the college directly.  The questionnaire that Ms. Groark used to make her answer was the lost original version suggesting that it was her who had that post stolen under recorded delivery.

17. The applicant’s race discrimination complaint filed at the Employment Tribunal but it was out of three months time limit due to his lack of knowledge of law and such claim [275].  The ET dealt only with the out of time issue of this race discrimination claim at the first hearing on 28 August 2003.  This was the first hearing ever that the applicant has attended but in person due to Ms. Groark’s interfering with his seeking for a legal representation [A37.38-43].  According to the ET’s direction and the legal advice the applicant received before the hearing, he prepared only for dealing with the out of time issue but not the actual claim.  On the other hand, the college prepared for dealing with the whole employment case but Ms. Groark had not allowed to release the documents they relied on until the day of the hearing (the time record for the fax of those document from Birkbeck College to the First Assist would be one proof [46, 47]), thus causing the applicant’s unprepared to deal with their issues especially those with inaccurate and false information.  The delay from 6 May 2003 of the time limit to file a claim at the ET to 28 May when the applicant filed the first application to amend with a new race discrimination claim after understanding his race claim under first legal advice was 3 weeks while to 14 July when he filed an Originating Application for race discrimination after knowing the correct way to amend with a new claim from the Race Discrimination Unit was a little over two months [275], which were not long “in relation to the time limit of three months provided by statute” as the ET tested.  However, under request from the industrial member of the tribunal, the tribunal further considered prejudice issue.  The tribunal considered two pieces of specific evidence in determination of the prejudice issue: (1) the college’s claim that the applicant was dismissed similarly at Boston University and the Oregon Health Sciences University (OHSU) in USA on basis of a personal email from USA after the termination of the applicant’s employment at Birkbeck College; (2) Ms. Groark’s reply to the race relation questionnaire.  But their determinations regarding both events were wrong unfortunately.  There had been no such similar dismissal in either of two places in USA or in any other place except at Birkbeck College.  The end of the applicant’s employment at OHSU was not clearly documented that was the basis how the informal and inaccurate information in that email came from.  After the end of the applicant’s postdoctoral training grant in mid 2000, the applicant called the payroll department of OHSU to stop his payment offered by his supervisor there (Professor Goodman) from his research grants with the reason that he was planning to leave OHSU for other position.  After such request was granted, the applicant received a form from a relevant department of the university to deal with his medical insurance (?) after the termination of his payment (of course, also including his position and the medical insurance coverage at OHSU).  That form contained the word “termination” indicating such status but it differed essentially from the “dismissal” or “the employment was terminated similarly” (referring to the one at Birkbeck College) as falsely alleged by Birkbeck College.  Nevertheless, that form was lost from the applicant’s residence after unlawful searching his personal belongings there by Ms. Groark in 2003.  That email from USA was addressed in detail in paragraph 20 of the applicant’s amended Notice of Appeal dated 3 January 2005 [102.20].  The tribunal’s comments on Ms. Groark’s answer to the questionnaire were: “there was a Race Relations Act 1976 questionnaire served.  It was answered within two weeks or thereabouts and the Respondent appears on the face of it, subject to anything that might be submitted later, to have answered it fully and there is probably little assistance to be gained by the Applicant in relation to that.”  But Ms. Groark or any others acting for the college neither answered the questionnaire “fully” nor made any amendment later.  Such determination of the prejudice issue by the tribunal played a crucial role in their decision to refuse an extension of time to the applicant’s race claim: “We acknowledge that this is a fine balance.”  Although it was difficult for the applicant to identify an error law at that time, he managed to file the Notice of Appeal from the decisions of the ET regarding his race claim as well as two other claims.  It was Ms. Groark’s stealing the Notice of the EAT’s first hearing and the EAT-prepared hearing bundle sent to the applicant that was the major cause of the dismissal of two applicant’s appeal applications regarding out of time claims at the EAT in 2004 [A40.51].  Thus, the applicant’s actual race discrimination claim could never be considered at the Employment Tribunals.

18. Professor Waksman and Ms. Groark were two parties that directly made the decision to terminate the applicant’s employment at Birkbeck College through the discrimination on his race, Nationality and/or social origin.  It was also these two parties, but Professor Waksman acted by his lawyer, who were the major forces that made continuous discrimination against the applicant’s legal cases thus causing the unreasonable protraction of the proceedings at the ET and the EAT for over three years.  After the applicant won his employment case at the EAT as determined at the hearing on 20 January 2006, it was few others, influenced by or in relation to those few bad guys of the college and/or the dismissing officers, who acted also through discrimination against a proper resolution of the applicant’s employment case including paying proper damages and reinstatement as well as against the applicant’s immigration case.  The means that they used for such actions were mainly secret delivery of those false information/materials to various relevant people, such as the applicant’s lawyers, potential lawyers and other helpers; court staff, even Chairman of the ET and the tribunal members and judges of other courts; the new Director of the Personnel Department and the Master of Birkbeck College when they were dealing with the applicant’s requests for reinstatement; etc.  They, in the purpose of their discrimination actions, influenced and collected a small group of people (mainly minorities and non-professionals) to make discrimination against the applicant and his case.  They called that they were community voices but they represented only the community vice who dislike against Chinese.  The whole community definitely would not agree with or support such of their unlawful and/or inappropriate discrimination actions.

19. In order to support the applicant’s application to the Home Office dated 15 June 2006 [A1], the applicant submitted additional documents to the Home Office on 27 June 2006 [A11] in order for the Home Office to understand that the loss of his valid work permit was not his own fault rather it was caused by unlawful termination of his employment by the Birkbeck College through the discrimination against him.  It is known that they also influenced the staff of the Home Office in order to affect the applicant’s application.

20. After submitting the additional documents, the applicant went to the Home Office on 30 June 2006 to ask for inspection of the additional documents he had sent to the Home Office by special delivery.  The document return department of the Home Office did acquire the entire package that the Home Office had received from the applicant but it did not allow him to inspect the documents in the package except for showing him the outside view of the package and one sheet with the list of the additional documents the applicant had sent [A11].  From the size of the package that it showed to the applicant and the list of the additional documents, it suggested that the Home Office received all the additional documents from the applicant correctly.  However, the additional documents the applicant received with the Notice of Decision from the Home Office in late September 2006 were much less [A30.5] and missed the Judgment of the EAT [1] and several other important documents [including 108, 113, 140].  It was clear that the officer of the Home Office who considered the applicant’s application and made decision to refuse it did not see those missed additional documents of the applicant’s thus suggesting that they were lost before the officer had the applicant’s application.  Logically, the influence of Home Office’s staff by those few people in relation to the applicant’s employment case would be the reasonable cause of such loss.

21. The applicant made a complaint to the Home Office about the loss of the documents by a fax dated 25 October 2006 [A57].  The Customer Focus Team of the Home Office acknowledged the receipt of the complaint to the applicant on 1 November 2006 [A58].  Then, the Home Office asked the AIT to postpone the appeal hearing from 13 November to 28 November 2006, as the applicant heard from the listing office of the AIT, in order to investigate the applicant’s complaint on the loss of the documents.  On the day after the hearing of 28 November, the applicant received two Home Office letters from the Customer Focus Team dated 23 November 2006 [A59] and from the Appeal Directorate dated 24 November 2006 [A60] regarding the applicant’s complaint with postal date of 27 November 2006.  Enclosed with two letters, the applicant also received many documents of applicant’s employment case.  But those returned documents still could not match what the applicant sent to the Home Office on 27 June 2006, thus confirming that those missed additional documents were lost at the Home Office indeed.

22. It can tell from the pagination of the returned documents as indicated at the bottom right corner of each page of the returned documents that they were part of the documents in the applicant’s appeal bundle for the hearing of 28 November 2006 at the AIT.  The hearing bundles were prepared in the early November only for the AIT and the “presenting officers unit” of the Home Office, and so those returned supporting documents must have been submitted to the Home Office by someone else after the applicant made the complaint to the Home Office in order to cover up the wrong doing.  In relation to this event, the applicant also found that his storage unit where he stored his legal documents at that time was broken in and searched.  It seemed that the loss of the applicant’s documents at the Home Office related to the continuous discrimination against the applicant.

23. Although the returned “supporting documents” with two Home Office letters failed to match what the applicant submitted, they coming from the applicant’s hearing bundle did allow the officers of the Home Office to understand the cause of the applicant’s current immigration problem, which two Home Office letters could tell because the attitude in the letters showed, different from its refusal decision, much favour to the applicant.  This fact also indicated that the loss of the applicant’s documents must have affected the outcome of his application to the Home Office and actually caused the refusal of his application by the Home Office without considering any other option.

24. Besides, they also made discrimination in relation to this immigration case by blocking or interference with the applicant’s effort to obtain legal representation for the current appeal and application for review at the AIT, as well as inappropriate actions against awarding costs to the applicant at the ET, after the Home Office’s refusal decision was handed down, in order to prevent him from using it for his immigration appeal similarly to how they acted during the applicant’s employment case.  Some examples of such actions of theirs were discussed in the applicant’s Further Submissions at the AIT [69-70].

25. Nevertheless, the incidence of losing the applicant’s documents occurred within the Home Office.  No matter who was involved and how it happened precisely, such loss of the documents affected the officer of the Home Office in making the decision regarding the applicant’s application.  In accordance with agency law, the Home Office should have its responsibility regarding the incidence that probably came from the continuous discrimination against the applicant by them through some of the Home Office staff.

26. The Article 14 of the European Convention states: “The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status.”  The loss of the applicant’s documents at the Home Office due to continuous discrimination against the applicant starting from the unlawful termination of the applicant’s employment by Birkbeck College on grounds of his race, Nationality and/or social origin infringed the applicant’s enjoyment of freedom without discrimination as protected by the European Convention so amounting to violation of Article 14 of the Convention.  Such violation resulted in the Home Office’s refusal of the applicant’s application accordingly.  Therefore, the refusal decision of the Home Office was unlawful under Article 14 of the Convention.

Under Article 8 of Convention

27. The tribunal considered the applicant’s claim under Article 8 of the Convention according to five stage test and the principles in Razgar [2004] UKHL 27, Mahmood [2001] 1WLR 840 and Huang [2005] EWCA Civ 105.  The tribunal found in the Determination and Reasons: “he enjoys private life here” and “in removing the appellant to China, the Respondent would interfere with the appellant’s right to private life, however, such interference would be in accordance with the law in pursuit of the Respondent’s legitimate aim of maintaining immigration control.”  The particular question here would be whether the applicant’s case falls into “a small minority of exceptional cases” regarding “the question of whether interference is proportionate.”
28. There was a brief discussion on the issue at the hearing.  The applicant tried to further explain and explore the matter but the Judge did not allow him to do so.  As discussed above, the discrimination induced termination of the applicant’s employment creating his immigration problem, the continuous discrimination preventing from a proper resolution of his employment case and keeping his immigration problem unresolved, and the influence of the Home Office staff to make discrimination against the applicant resulting in loss of his supporting documents in the Home Office and in the refusal decision of the Home Office have already made this case exceptional.  But the tribunal did not consider these factors.  Instead, the tribunal considered several other relevant factors but, due to lack of sufficient information of them, they could not be determined or were determined improperly.

29. Although the loss of the applicant’s Chinese passport and his US green card were problems as mentioned in the Determination and Reasons, their direct consequences might not be important enough for the applicant’s case to become exceptional.  The applicant obtained a new passport from Chinese embassy in London.  Although the applicant could not obtain a new US green card in a foreign country, the US consulate in London, as telephone-advised to the applicant by a lawyer of US Home Land Department, can determine whether a returning residence visa could be granted in accordance with the new US immigration law on the basis that the failure to return US within one year was beyond his reasonable control.  The real problems came from a couple of other related events, which were also the discriminations against the applicant.

30. Firstly, as having provided in paragraph 106 of the applicant’s Witness Statement, after the applicant’s US green card was stolen, those false information/materials were sent to the US consulate in London in order to prevent him from going back to US for his scientific career.  As such, the applicant did meet unusual difficulty when he tried to contact the consulate regarding his lost green card and his returning to US.  To the applicant, his scientific career has become his life, and US has the best condition, environment and opportunity in ensuring his career.  This was the reason why he went to US from China in 1987 to pursue his higher education and scientific career and gained his permanent residency in US from 1990.  If removing the applicant to China at this time, the applicant will not only lose his US green card but also possibly lose his scientific career, and, if it is the case, he will suffer deeply from such miserable loss.

31. Secondly, on the other hand, during the applicant’s pursuit of his employment case at ECHR, an essay was fabricated with the political arguments against the current Chinese government and the ruling party and it was submitted to the ECHR for the applicant’s case with using his name but without his consent and knowledge.  Such fabricated material was further acquired by someone else and sent to the Chinese Embassy as well as also sent to other authorities and institutions in China in relation to the applicant.  Although it is still unknown about their impact on the applicant if he shall return to China, on the basis of a reasonable belief, such events would bring no good to the applicant and most likely he may meet problem and difficulty.  Although above two problems may be resolved possibly by clarifying those false information/materials, it needs special effort and time.

32. Thirdly, as mentioned in paragraph 20 of the Determination and Reasons, the applicant is still waiting for damages from his employment case.  The evidence for this has been lodged to the AIT with the applicant’s Further Submissions on 4 December 2006 but, surprisingly, it seems that the tribunal did not receive them.  The tribunal further determined: “even if the appellant is still waiting damages from Birkbeck College, I do not accept that would make disproportionate, the Respondent’s removing the appellant to China.”  But, clearly, such action is unjust and unfair to the applicant in accordance with the Convention and the ruling of his employment case by the EAT.  The tribunal looked down on the issue because of its lack of other relevant information.  The termination of the applicant’s employment by Birkbeck College made him to lose his income and other supports since March 2003.  The discrimination against the applicant after the termination also included their influence of others to make mess in the applicant’s financial accounts causing his big loss in 2004 in purpose of preventing him from pursuing his legal case.  As the result, the applicant has become homeless since October 2005 and lost his normal living condition for more than a year [256, 252].  Removing him back to China before his receiving damages that he is entitled to have under the law would not make him released from the problem.  Instead, it will further add his suffering from the problem.  It is necessary and crucial for the applicant to receive the damages from two cases in order for him to pay off his debt and to allow him to regain a normal living condition.

33. The Home Office did not have chance to consider these factors.  If it did, it might have selected other proper option to this specific case, for example, to allow the applicant remain in the UK for a proper short period of time in order for him to have time to resolve his problems, at least in some necessary extent.  The decisions that were made by the AIT without properly considering these factors would be unlawful under Article 8 of the Convention.

34. Putting all the factors in relation to this immigration case together, it may conclude that would make disproportionate, the Respondent’s removing the applicant to China immediately.  In accordance with the principle in Huang [2005] EWCA Civ 105, such circumstances of the applicant’s case can justify to be so exceptional on these particular facts that the imperative of proportionality demands a proper outcome in favour to the applicant even if he cannot succeed under the Immigration Rules.  Such proper outcome must include allowing the applicant to finish up his employment case under the law, to regain his normal living condition and to resume his scientific career.  Therefore, the decision of the AIT to dismiss the applicant’s appeal on Human Rights grounds was also wrong with error of law.

This statement in Part C of the application is true and to the best of the applicant’s knowledge
Signature______________________________
Date__________________________


The Applicant

PAGE  
3
AIT/103A


