Torts Final Exam Outline
I.

Battery


One is subject to liability for battery if he 1) acts 2) intending to cause a harmful or 


offensive contact with the person of another or a third person, or 3) an imminent 



apprehension of such a contact, and 4) a harmful contact with the person of the other 


directly or indirectly results. 

A)
Act



The act must be voluntary; i.e., the actor must be awake and not under duress 


B)
Intent



1)
…to cause a harmful or offensive contact, or imminent apprehension thereof


2)
intent to cause the legally relevant consequences




a)
purpose of causing the contact or apprehension




b)
knowledge that such contract or apprehension is substantially certain to occur 





3)
Case law:




a)
Garratt v. Dailey, Δ intended to move chair and consequences were reasonably 




certain to occur




b)
Spivey, it is not enough that the act be intentional; unless Δ realizes to a 






substantial certainty that the harm or apprehension will result the Δ does not have 




the requisite intent




c) 
Talmage, force used was unreasonable and though he did not intend to hit Π he 




did intend to hit one of the boys and so doctrine of transferred intent applies




d) 
Hypo: when a foreign visitor pats a woman on the butt he does not have the 





requisite intent if he does so w/o knowledge that the act is harmful or offensive to 




her




e)
1. mistakes as to consequences that do not indicate any disposition to commit an 




intentional tort negate intent, 2. mistakes as to consequences that do indicate a 




disposition to commit an intentional tort do not negate intent (Talmage) 

C) Harmful or offensive conduct


1)
pain or bodily damage


2)
offensive to a reasonable sense of dignity (Fisher v. Carrousel Motor Hotel)



a)
touching anything connected with his person, when done in an offensive manner 



is sufficient



b)
personal indignity is the essence of an action for battery (Fisher, pg. 33)

II.

Assault

For assault there must be intent to cause to an apprehension of an imminent battery, and a well-founded apprehension of a battery. Mere words do not constitute an assault. 


For assault there must be 1) an intentional, unlawful offer to touch 2) the person of another 3) 
in a rude or angry manner 4) under circumstances creating in the mind of the assaulted, a well-founded fear of an imminent battery, coupled with 5) the apparent present ability to effectuate the attempt if not prevented (pg. 35)


A)
Intent



1)
Intent to create an apprehension




a)
a threat to do something does not require an intent to follow through with the act




b) A threatens to shoot B but does not intend to do so ( there may still be an assault



2)
Intent to make contact




a)
actor intends to cause a harmful or offensive contact but does not do so




b)
A shoots at B intending to kill him but misses, B is frightened ( this is assault


B)
Hostility



1)
anger of malice is not required, nor is an intent to harm



2)
by putting another in imminent apprehension of a harmful or offensive contact there 



is assault


3)
there are two intents: an intent to do harm and an intent to cause a well-founded fear 



of harm


C)
Words Alone



1)
Generally, words or threats alone are insufficient w/o something more (an overt act or 


gesture)



2)
in some cases the surrounding circumstances or past history may give grounds for 



words alone to create an apprehension [i.e., gangster/mob making threats; or a woman 


alone at night in a dark alley]


D)
Imminence



1)
Must appear to the Π that harm is imminent and there is the present ability to carry 



out the threat



2)
Western Union Telegraph v. Hill: short Δ needed ability to reach across the counter, 



this was a question for the jury – reversed on ground re: scope of employment


E)
Π must be aware of the danger or threatened contact


F)
Threat to 3rd persons



1)
Π must fear that she herself will be subject to bodily contact



2)
Π can not recover for assault when Δ threatens to shoot her husband


G)
Conditional Threat



1)
No assault when Δ has the legal right to impose the condition



2)
Π breaks into Δ’s house and threatens to shoot Π is he does not leave ( no assault

III.

False Imprisonment


The 1) intent to restrain 2) the physical liberty of another 3) without adequate legal 
justification, and 4) that person is conscious of confinement or harmed by it (Res. 2nd § 35).


A)
Intent



1)
Desire or knowledge to a substantial degree that Π will be confined



2)
Mistaken identity is no excuse


B)
Confinement



1)
overcoming ones will or ability to leave such that an ordinary person would act 




similarly 




a)
exception for when Δ knows of the special sensitivities of Π




b)
ex: spiders @ the exit or turning off an elevator when a disabled person is present



2)
if there is another reasonable means of escape there is no FI




a)
must be no peril to life, limb, clothing, or exposure (dignitary) to be reasonable




b)
if the only means of escape could cause physical danger to Π but he could remain 




imprisoned without risk of harm he cannot recover for harm incurred in his escape 



(where boy jumped from bus – that case really turned on justification though)




c)
FI cannot be claimed by an unconscious person (Res. 2nd § 42)


C)
Legal justification



1)
shopkeepers and police (public safety reasons)



2)
Enright v. Groves: no legal justification (woman walking dog without leash)


D)
Cases


1)
Hardy v. LaBelle’s: restraint may be by acts or words which Π fears to disregard



2)
Retention of property may constitute adequate restraint in some circumstances



3)
Restraint must be against ones will and when Π accompanies Δ to clear herself of 




suspicion without any threat of force there is no FI

IV.

Intentional Infliction of Emotional Distress (IIED)


One who by extreme and outrageous conduct intentionally or recklessly causes emotional 
distress to another is subject to liability for such distress and for bodily harm that may result 
from it (Res. § 46).


A)
Intent



1)
Desire or knowledge to a substantial certainty that Δ’s act will cause emotional harm



2)
Only the conduct needs to be intentional; the outcome may be a reckless harm to Π


B)
Outrageous Conduct



1)
Conduct must exceed all bounds normally tolerated by decent society



2)
Conduct must be extremely likely to cause emotional distress



3)
There is an exception to “wholly outrageous conduct” when one knows of a special 



sensitivity of Π



4)
Objective standard:  “reasonable person” test applies when Δ does not have special 



knowledge b/c act must be calculated to cause severe distress to a person of ordinary 



sensibilities


C)
Severe Mental Suffering



1)
There must be a causal connection between the emotional distress and the wrongful 



conduct



2)
Distress must be severe ( some courts require a physical manifestation (vomiting, 



paranoia, heart attack, etc.)



3)
Mere insults and threats are insufficient



4)
Offers of sexual favors cannot constitute assault of IIED (Jones v. Clinton, pg. 57, 



footnotes).



5)
Typically, 3rd parties have no claim for IIED (Taylor v. Vallelunga) ( exception 




when act is specifically calculated to case emotional distress to others (rape of 




daughter example, ct. allowed claim for mother)
V.

Consent 


A)
Express consent



1)
Actual consent is a bar to liability



2)
May be through words or acts typically understood as consent (nodding, etc.)


B) 
Implied consent



1)
Inaction does not imply consent, but an interpretation of overt acts and outward 




manifestations of consent may be sufficient (O’Brien v. Cunnard S.S. Co.)



2)
Since we cannot read the minds of others we have to hold them responsible for their 



outward manifestations of intent




a)
“manifest consent” is based on the reasonable person standard




b)
proof of evidences (that there was no manifestation) rests of the Π



3)
Consent (express or implied) is not valid if the true nature of that consent is deceptive 


(DeMay, pg. 96)



4)
When Π is unconscious and faced with a life-threatening condition there can be no 



manifestation of a lack of consent




a)
if consent is denied but then the party passes-out it depends on whether or not the 




condition was life threatening when they were denied consent or whether the 





condition progressed substantially after Π passed out




b)
if there is knowledge that the person would not consent then there is no consent 




(DNR, religion, etc.)
VI.

Defense of self, others, and property

A)
Defense of self


1)
burden of proof is generally on Δ unless it is a police officer 



2)
even if one was initially the aggressor, once he has retreated he has the right to self-



defense



3)
Reasonable Belief: “self preservation is the first law of nature.” If Δ has a well-




founded and reasonable belief that force is necessary to protect himself against 




battery this privilege exists



4)
A may be liable when he has no reasonable ground to fear an attack from B



5)
Provocation by insults or verbal threat is usually insufficient, but…




a)
one does not have to wait for the blow to fall before acting




b)
when accompanied by an overtly hostile act oral abuse may be grounds for 





defense (Res. 2nd § 69)


6)
Amount of Force




a)
force is limited to that which seems reasonably necessary for protection




b)
differences in size, age, and relative strength are considerations




c)
to justify the use of a deadly weapon there must be reasonable apprehension of 




loss of life or great bodily harm




d)
Δ must retreat if he can do so without increasing his danger





1.
retreat is not required in ones own home





2.
use of deadly force is allowed whenever attacked in ones own home


B)
Defense of others



1)
master of household may defend others against attack



2)
Δ may only act when the person he is intervening for would be allowed to defend 




himself or herself


C)
Defense of Property



1)
One may only use reasonable means to protect property ( force that either takes life 



or inflicts great bodily injury is not permitted


2)
Cannot use force by machine that one would not be permitted to use in person



3)
General rule prohibiting use of deadly force is modified in some jurisdictions if the Π 



is gives clear notice of the danger

VII.
Necessity

A)
Generally, necessity provides a privilege for private rights 



1)
in the interests of society the rights of the individual must yield to those of the 





collective



2)
one person cannot subrogate the rights of an entire community



3)
when acting to protect the public there is no liability (Surocco v. Geary)


B)
Private Goods



1)
with private goods there is privilege, but it’s conditional ( one is responsible for any 



damage done in saving his own property



2)
See Vincent v. Lake Erie Transp. Co.: private property was saved (ship) but still 




liable for damage even though Δ acted in good faith and took all precautions to 




protect Π’s property

VIII.
Justification



A)
Restraint may be justified when it prevents damage to private property (personal, self, 


or others)



B)
Any restraint must be reasonable given the situation




1)
this is used in cases involving shopkeepers




2)
Sindle v. NYC Transit Auth. (pg. 126): restraint was justified in order to protect 




persons and property under the care of the bus driver




3)
this defense basically admits to a tort, but claims that it would be unfair to hold Δ 




liable for the act 

IX.

Negligence



Elements:




1)
Duty




2)
Breach




3)
Causation





a)
cause in fact





b)
proximate cause




4)
Damage


A)
Duty



1)
law generally imposes a duty of ordinary care and prudence in action




a)
generally, one cannot be held liable for not acting – i.e, no duty to rescue




b)
duty often arises from an affirmative test





1.
may arise from special relationships even when there is no affirmative test





2.
“special relationships”: inn-keepers, common carriers, R.E. Agents, etc.



2)
Reasonable person standard is applied




a)
insanity is not a defense unless unforeseeable (Breunig v. Amer. Fam. Ins., p. 163)




b)
mental ability is not an excuse unless so extreme as to be a defect (Vaughan v. 




Menlove, pg. 143)




c)
children may be held to the same standard as an adult when: 






1.
engaged in an inherently dangerous activity (driving a boat/car/snowmobile, 





etc.; Robinson)





2.
when only adults usually engage in that activity (golf)





3.
 when others do not have an opportunity to take precaution





4.
age as a factor:






i.
< 7 
Incapable of negligence






ii.
7 < 14 Generally incapable of neg., but the presumption is rebuttable






iii.
> 14
Assumed capable of neg. & burden is on Δ to prove otherwise



3)
Negligence Formula (B < PL)




a)
Is the burden to take reasonable precaution against the accident less/greater than 




the probably liability if the accident were to occur? (U.S. v. Carroll Towing, pg. 




139)




b)
Also known as the Learned Hand formula




c)
Formula must be measured across a class of events across all of society – i.e., the 




cost of putting locks on every gun to prevent children from pulling the trigger.


4)
Violation of Statute




a)
violation of a statute constitutes negligence per se





-
negligence is assumed where the violation results in injury to: 1) a member of 





the class of persons intended to be protected, or 2) when the harm is of the 





kind which the statute was enacted to prevent




b)
negligence per se automatically gives you a duty and breach; all you have to 





prove is causation/damage




c)
3 questions for court to determine whether negligence can follow from violation 




of statute:





1.
What was the legislative intent?





2.
Is the violation of statute the proximate cause of injury?





3.
Are there nay independent or intervening forces which break the causal 






connection between the original wrong and the injury?




d)
If there is sufficient justification for the violation of statute negligence per se will 




not apply





1.
See Zeni v. Anderson, pg. 220 – no negligence per so b/c it was more 







dangerous to comply with the statute than not





2.
Possible defenses to negligence per se are listed at the bottom of pg. 223





3.
Best argument is that it is more dangerous to follow the statute than not (Zeni)


B)
Breach of Duty


1)
Proof of negligence




a)
direct v. circumstantial evidence




b)
direct evidence is vest, but circumstantial is more common



2)
Circumstantial Evidence




a)
Δ has a duty to exercise ordinary care in the maintenance and cleaning or property 



(Joye v. A&P, pg. 226)




b)
actual or constructive notice (i.e. sufficient passage of time)




c)
the notice requirement applies to dangers that are out of the ordinary – when the 




danger is common and recognized by owner notice is not necessary (Jasko v. 





F.W. Woolworth, pg. 227).



3)
Res Ipsa Loquitur




a)
the thing speaks for itself




b)
this is really another form of circumstantial evidence which shifts the burden of 




proof to the Δ when it can be shown that he had exclusive control over the item 




and the injury would not occur without negligence (Byrne v. Boadle, pg. 229)




c)
replaces duty, breach, and cause in fact ( creates an inference of negligence





1.
does not explicitly replace proximate cause but this is not considered when res 




ipsa applies





2.
Elements of res ipsa: 






i.
there was an accident






ii.
at the time of accident the instrumentality was in exclusive control of Δ






iii.
it is the type of accident that does not normally occur without negligence






iv.
Π must not have contributed to his injury or voluntarily encountered risk





3.
Consider McDougald v. Perry (tire through windshield) & Larson v. St. 






Francis Hotel (chair out window, but hotel did not have exclusive control)





4.
Ybarra v. Spangard (pg. 242) is the exception to the rule of exclusive control, 





when Π is unconscious and in hospital burden of proof moves to all potential 





Δ’s


C)
Cause in fact – Sine Qua Non (pg. 252)



1)
But for causation, would the accident have occurred?




a)
identify the negligence ( if the negligence did not occur would there still be an 




accident? ( if yes then it is not the cause in fact



b)
Perkins v. T.X. & New Orleans Ry.: even if the train had not been speeding the 




accident would have occurred



2)
Proof of Causation




a)
there must be proof of cause in fact and proximate cause (Gentry, pg. 225)




b)
where Δ’s negligence greatly multiplies the probability of an accident the mere 




possibility that it might happen without negligence is insufficient to break the 





causal chain 



c)
if there is proof of other possible causes that were more probable they are sent to 




the jury




d)
cause in fact = but for causation + a substantial factor in causing the harm





1.
if negligence increases the risk of harm to another or decreases the chances of 





survival there is a harm





2.
see Herskovits (pg. 264) where a 14% reduction in odds of survival was found 




to be a substantial factor in death of Π ( when the neg. involves a failure to 





protect another from a third source and that failure greatly increases the 






likelihood of harm, the Π can recover without but for causation


3)
Concurrent Causes




a)
But for the untaken precaution, would the accident have still occurred?




b)
Concurrent efficient causation: take away one cause and the accident would have 




been prevented




c)
Concurrent sufficient causation:  take away one cause the and the accident would 




still occur





1. 
each issue is sufficient to cause the accident on its own and both precautions 





must be taken to prevent the accident





2.
joint & several liability is applied as in Anderson (pg. 277) when both causes 





are known




d)
Alternative causes:  take away one cause and it is not clear whether the harm 





would be prevented 





1.
If both Δ’s are negligent then the burden rests on each Δ to prove that the 






cause in fact was not that party’s fault (Summers v. Tice, pg. 279)





2.
Public Policy: as between an innocent Π and a negligence Δ the latter should 





bear the cost of injury






i.
Sindell v. Abbott Laboratories relies on Summers





ii.
relies on the “market share” theory of liability


D)
Proximate Cause



1)
This is really a question of liability rather than causation. While there is a breach of 



duty that caused harm to another party can we hold the Δ liable? There is some point 



at which we should cease to trace the extent of causation ( should foreseeability be 



the question?




a)
corrective justive:  too many minor factors may combine to mitigate/compound 




the damage to hold the Δ liable for the effect of things outside the scope of their 




control




b)
wealth maximization:
if there was more liability (i.e. for all houses that burned) it 




would give landowners an incentive to not insure against outside accidents (a.k.a. 




optimal deterrence) 



2)
Eggshell Skull Theory




a)
Δ must take Π as he finds him and is held liable for aggravation of any preexisting 



illness 




b)
Bartolone v. Jackovich (pg. 292) car wreck aggravated schizophrenia



3)
Reasonably Foreseeable Harm Doctrine



a)
Generally, some harm must have been foreseeable; is so then any resulting harm 




which is directly traceable is recoverable




b)
Rules of Application:





1.
If there is an unforeseeable Π there is no PC (Palsgraf, pg. 303).





2.
If a foreseeable type of harm & unforeseeable extent there is PC.





3.
If an unforeseeable type of harm there is no PC (Yun, pg. 314).





4.
If there is a foreseeable type & unforeseeable manner there is PC. 




c)
Superseding causes may break chain of causation





1.
if an intervening cause is unforeseeable it may be superseding – Is it the same 





type of harm? If so then the causal chain is not broken.




2.
if an intervening cause is foreseeable, even when tortuous, PC is not severed 





(Derdiarian, pg. 320)





3.
a reasonable and prudent person must see something as a reasonable risk for it 




to be foreseeable





4.
criminal acts are generally considered to be superseding intervening causes 





that sever PC





5.
when suicide is an “irresistible impulse” it does not sever PC (Fuller v. Preis, 





pg. 328).



4)
Rescue




a)
“Danger invites rescue.”





1.
the law does not discriminate between the rescuer who is oblivious to danger 





and the one who counts his costs ( actions need not be instinctive to be 






protected





2.
it is for a jury to determine the reasonableness of a rescuer’s actions




b)
Wagner v. Intenational Ry. Co. (TWEN)



5)
Strict Liability




a)
Generally, there is SL for damage that occurs when one is carrying out an 






abnormally dangerous activity




b)
Six Factors of SL:





1.
risk cannot be eliminated by the exercise of reasonable care








2.
resultant harm is likely to be serious





3.
high degree of risk of harm to others





4.
activity is not common





5.
activity is not appropriate to the place where it is carried on





6.
danger outweighs the activity’s value to the community




c)
Animals





1.
SL applies when the animals are likely to roam and do damage





2.
generally, no liability for domestic animals unless known to be dangerous





3.
keepers of vicious animals are SL & assume the obligation of an insurer 






against injury






i.
no liability if Δ intentionally or recklessly put himself in the situation






ii.
Sandy v. Bushy (violent horse attacked feeder, pg. 708)






d)
Limitations of Liability




1.
Scope: harm must result from the kid of risk that makes the activity 







abnormally dangerous





2.
Abnormal Sensitivity:  no SL unless knowledge of sensitivity (Foster v. 






Preston Mill Co., pg. 704)





3.
Foreseeability: 1) tame horse jumps fence and eats neighbor’s carrots – SL; 2) 




tame horse jumps fence and mauls and eats neighbor – no SL.




4.
Proximate Cause:  Foster – blasting did not kill kittens, mother mink did





5.
3rd Party Intervention:
time and distance from Δ have an effect; Bridges v. 






K.Y. Stone, blast was over 100 miles and 3 weeks distant from theft of the 






dynamite (no SL)





6.
Acts of God:  if damage would not occur except for an “act of god” there is no 




SL – see Golden v. Amory, pg. 707 (hydroelectric plant and flood cause by 





abnormal hurricane in New England).
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