Torts – Week 1 Notes

Class Issues:

Page 26 (Ch. 8) of the Lexis Outline is where this section of the class begins. 

-
Products Liability begins on page 57.


Each week one half of the class will be on call (A group and B group). Attendance will begin next week; allowed to miss 6 classes according to ABA rules. Take lots of notes in class, they are far more valuable than the readings. 

Email through TWEN or dbernste@gmu.edu – ext. 8089. Post all questions on TWEN. 

Economic and corrective justice rationales should both be considered. Keep in mind that not all decisions are truly correct. Some judges are elected and base their decisions more on the outcome rather than what is fair for each party. 

Keep an eye out for the questions provided by the professor – they may be helpful in finding the primary points of each case. 

Duty:


There are 4 elements of a tort – one of which is the breach of a duty. What does a duty mean or what should it mean. Moral theory of duty (corrective justice) versus a utilitarian theory of duty which suggests that duty itself is a meaningless concept that signifies an end to liability for the purpose of courts (so that they can cut off the chain of liability). 


If we’re only worried about utilitarian considerations why do we want juries and judges to make these decisions rather than the legislators? Judges and juries are not accountable to the public (voters) and so they should be left to make decisions that might not necessarily be popular. 

Misfeasance v. Nonfeasance: 

· Misfeasance: a K is misperformend

· Nonfeasance: a K is not performed at all

At what point in the K can we say that there is a tort duty. Traditionally, no tort action can lie for nonfeasance. But, as for misfeasance, at what point can we determine that there is a tort duty that has been undertaken?

Winterbottom v. Wright, Exchequer of Pleas, 1842. 


Π = mail coach driver


Δ = manufacturer and repairer of mail coaches

PP:
Court finds in favor of Δ; no liability. 

F:
Δ contracted with the Postmaster to keep the coaches in a safe and secure condition. Δ failed to comply with his promise and Π, a driver, was seriously injured as a result.


I:
Does the Δ’s breach of K entitle the Π to recovery for his injuries?

H:
No.

R:
The right to recover for a breach of contract, or privity of contract, is confined to those who enter into the contract.

A:
The K was between the Δ and the Postmaster and not the Π. If similar Π’s were allowed to sue there would be unlimited actions. The operation of contracts should be confined to those who entered into them. The Δ did not injure the public, nor create a public nuisance, therefore he is not liable. There is no public duty, a carrier cannot be sued unless a duty existed between the Δ and Π.


C:
We must assume for the facts that the Δ had a duty to maintain the coaches and did not do it. This was brought as a K action but since there is misfeasance we must evaluate whether or not this can become a tort action. 


J. Abinger states that the duty is owed to the Postmaster and not the employee (Π). Π cannot file a tort action or K action because there is no privity between the parties. You cannot sue someone with whom you do not have a K under K law and you cannot sue in tort. This is the privity law. 
MacPherson v. Buick Motor Co., 217 N.Y. 382, 1916.


Π = injured when a wheel of his car collapsed


Δ = manufacturer of auto, but not of wheel

PP:
Trial court and court of appeals found for Π, this court affirms. 

F:
Δ is a manufacturer of automobiles who sold vehicles to a dealer.  The dealer resold to the Π.  While the Π was in the car it collapsed.  He was thrown out and injured.  One of the wheels was made of defective wood and the spokes collapsed.  Δ did not make the wheel, it was bought from another manufacturer.  The defects could have been detected with reasonable inspection by the manufacturer but that was omitted.

I:
Did the Δ owe a duty of care to anyone other than the immediate purchaser?

H:
Yes.

R:
Manufacturers owe a duty of care to ultimate purchasers when the product is inherently dangerous, or capable of loss of life or limb.

A:
There must be knowledge of a danger, not merely possible, probable, to make a manufacturer liable outside of his contract with the immediate purchaser. The proximity or remoteness of the relation is a factor to be considered with the determination of danger.  If a manufacture puts a finished product on the market without inspection, where danger is foreseen, he is liable. Foresight of consequences involves the creation of a duty. The Δ had a duty to inspect the car.

C:
1). There is no privity of K between Buick and the Π. 2). Also, the wheel was not manufactured by Buick, but by another manufacturer. 


However, Buick had a duty to inspect the auto, including the wheel b/c the Δ owed a duty not only to the purchaser of the product but also to anyone else who might foreseeably use the product. “The more probable the danger the greater the need of caution.” 


Because the car could have been dangerous to the purchaser as well as the public in general the Δ had a duty to inspect the product. To what extent is there a duty to protect individuals from misusing a product? 


After this case courts held that manufacturers had a duty of care to foreseeable victims of their negligence. It no longer had to be a product that was dangerous to consumers in general. 

H.R. Moch Co. v. Rensselaer Water Co., 247 N.Y. 160, 1928.


Π = owners of a warehouse that burnt down in a fire


Δ = water company that did not supply enough water pressure to put out the fire

PP:
Demurrer was denied by the lower court but the Appellate Division granted demurrer and dismissed the complaint. This court affirms that dismissal.

F:
City of Rensselaer contracted with the water company to provide services for public and private water use and to all public buildings as well as fire hydrants. Water was supposed to be supplied to hydrants in a specific volume and at a specific pressure. This requirement was not met and so the water supply was inadequate to suppress a fire at the warehouse. 

I:
Can Δ be held liable for breach of duty when that breach affects a third party with which there was no K?

H:
No.

R:
The assumption of one relation would mean the involuntary assumption of a series of new relations, inescapably hooked together… “the law does not spread its protection so far.”

A:
If this action were sustained the water company, by its K with the city, would be brought into a contractual relation with every one who might potentially be benefited through the supply of water at hydrants or other public outlets so that liability would be unduly and indefinitely expanded.

C:
There is no liability here b/c this is a case of nonfeasance on the part of the Δ. Thus, there must be an independent duty to the Π – one way to find this would be a situation where there is a public utility. While this is a public utility Cardozo defends this decision by stating that finding for the Π would result in an unlimited extension of liability to all users of a public utility. You could argue that this is misfeasance (some water was supplied), or you could also argue detrimental reliance since the company did not install a fire sprinkler system, etc. 


This case is still the majority rule for nonfeasance cases. However, some courts allow recovery on a K theory of 3rd party beneficiaries or on a misfeasance theory. 
Clagett v. Dacy, 47 Md.App. 23, 1980.


Π = high bidders at a foreclosure auction


Δ = attorneys who conducted the auction

PP:
Trial court sustained Δ’s demurrer to dismiss and this court affirms.

F:
Δ’s conducted a foreclosure auction on property, but due to their mistake (followed the wrong procedures) the sale was set aside. The debtor ultimately discharged to loan and redeemed his land before the Π’s could acquire it. Π’s sued Δ’s for lost profits resulting from their inability to use due care and diligence to conduct the sale.

I:
Does an attorney owe an implied duty to a person who is not his direct employer/client?

H:
No.

R:
The duties of the attorney/client relationship will not be presumed to flow to a third party and will not be presumed to arise by implication when the effect of such a presumption would be tantamount to a prohibited or improbably employment. 

A:
Δ was only engaged to represent the mortgagee and not the bidders, whose interests would be in conflict with that of the mortgagee…and since the Δ could not legally represent both parties he owes no duty to the Π. 


C:
Π’s are suing under the theory of misfeasance – Δ’s claimed that there was a duty to conduct the sale properly and using due care. Court held that there was no such duty b/c there was an attorney-client relationship and Δ’s were not an intended beneficiary of the K. Attorneys can not and should not consider the interests of anyone other than their client. 

Hagel v. Langsam, 273 N.E.2d 351, 1971. 


Π = parents of a 17 year old girl


Δ = college where girl went to school

PP:
Δ filed a motion for judgment on the pleadings. This court dismisses the action.

F:
Π’s complain that Δ’s permitted the 17 year old girl to become associated with criminals, to be seduced, to become a drug user, allowed her to be absent from her dorm, and failed to return her to her parent’s custody on demand.

I:
Is there any duty to act to protect another?

H:
No.

R:
There is no duty of a university to regulate the private lives of their students, to control their comings and goings or to supervise their associations.

A:
None of the Ohio codes requiring the college to maintain “law and order” or codes prohibiting contribution to the delinquency of a minor are applicable here.


C:
There is no cause of action for this situation…no duty of the college to protect against all reasonably foreseeable harm. What if a school were to find out that a student is suicidal? Should there ever be liability in this sort of case? 

Osterland v. Hill, 160 N.E. 301, 1928. 

Π = administrator of estate of man who took a drunken canoe ride


Δ = rented the canoe to two drunk men

PP:
Trial court sustained a demurrer, this court affirms.

F:
Δ rented a canoe to two drunk men. These men went for a ride and flipped the canoe. They could not swim and one man drowned after hanging on to the canoe for over a half-hour and repeatedly screaming for help. Δ never attempted to rescue either person.

I:
Was there any duty to either not rent a canoe to a drunk person or to come to the rescue of a person in danger?

H:
No to both.


R:
The failure of the defendant to respond to the intestate's outcries is immaterial. No legal right of the intestate was infringed.

A:
There is no legal duty to rescue another person who is in danger. 


C:
There is no duty to rescue even when the costs to you are negligible. Merely renting a canoe to someone does not put any duty on you to help someone who is drowning that rented the canoe from you. This is a case of nonfeasance. 

IF you know that the law will not intervene to promote your rescue you might take more precautions such as not going canoeing when drunk, you might wear a life jacket, or even learn to swim. 

One reaction to danger is panic. Would it be right to hold an individual who panics liable for the death of someone that they were not able to rescue? Vermont is the only state that has a duty to rescue statute. 
Once you start to try to rescue someone you’re obligated to finish the process. 
L.S. Ayres & Co. v. Hicks, 40 N.E. 2d 334, 1942.


Π = boy who got his fingers caught in an escalator


Δ = department store which did not stop the escalator on a timely basis

PP:
Trial court found for Π and denied a new trial. Δ appeals and this court reverses with directions to retry accordingly. Jury should only consider how the negligence aggravated the damages.

F:
Π’s were in a department store when the boy fell on the escalator and got his fingers caught in the stairs. Δ unreasonably delayed stopping the escalator, and this aggravated the injuries to the Π’s hand.

I:
Is there any duty to act when such inaction might aggravate an injury through a lack of due care?

H:
Yes, in some circumstances.

R:
There is a legal obligation to take positive steps to effect the rescue of a person who is helpless or in a situation of peril when the one proceeded against is a master or invitor, or when the injury resulted from use of an instrumentality under the control of the Δ.

A:
Δ cannot be charged with a duty to anticipate or prevent the accident, but only with failure to exercise reasonable care to avoid aggravation. Failure to render assistance in such a situation may constitute actionable negligence if the injury is aggravated through lack of due care. 

Libertarian rationale is that we should encourage individuals to take care of themselves. Children, however, have a diminished capability to do this. 

Common carriers/Passenger, Inn Keepers/Guests, Legal Custodian/Charge, Occupier/Entrant to land in some cases, Husband/Wife, and Parents/Children, have a duty to rescue. Once you start to help you are obligated to continue the help. 


- the primary reason for this is that when you start to help others may forego any 
attempt to help


- 
J.S. and M.S. v. R.T.H., 155 N.J. 330, 1998.


Π = parents of two minor children who were molested


Δ = wife of man who molested the children

PP:
Trial court entered summary judgment on behalf of Δ. Appellate Division reversed the order and remanded for entry of an order granting Π’s extended discovery; this court affirms.

F:
Man sexually molested two young girls for over one year while those girls visited him on a regular basis to ride and care for his horses. Π’s are filing suit against both him and his wife. He concedes that he is wholly responsible for his actions and his wife should not be held liable. 

I:
Is there any duty to prevent harm to another when there is some ability to foresee injury to a potential plaintiff?

H:
Yes, in limited circumstances. 

R:
When a spouse has actual knowledge or special reason to know of the likelihood of his or her spouse engaging in sexually abusive behavior against a particular person or persons, a spouse has a duty of care to take reasonable steps to prevent or warn of the harm.

A:
This decision is based in large measure on the strong public policy of protecting children from sexual abuse, and the court concluded that there is a compelling basis for the imposition of a duty on a wife whose husband poses a threat of sexually victimizing young children. Further, the court holds that a breach of such a duty constitutes a proximate cause of the resultant injury and that the harm suffered by the girls was not a highly extraordinary result of the breach of that duty. 

C:
The NJ and CA Supreme Courts were the national leaders in the expansion of tort liability – in general, when a case is before them the Π will win. 

Why did they sue his wife? *** Most insurance policies will not pay out for intentional torts (the sexual abuse) but they will pay out for negligence (neg. of the wife). 

She knew or should have known about her husband’s propensity to abuse young girls. Essentially, she is his wife and should know everything about him…the court held that the wife should have been able to tell that he was sexually abusing the girls, even though there was no evidence supporting that contention. 

Pgs 429-466 for next week.

NJ has a battered women’s statute - 
Torts II – Week 2 Notes

Tarasoff v. Regents of University of California, 551 P.2d 334 (1976)

Π = parents of girl who was killed by lunatic who confessed desires to therapist

Δ = therapist who treated murder and was told about desire to murder

PP:
Action against university regents, psychotherapists employed by university hospital and campus police. Trial ct. sustained Δ demurrers without leave to amend, and Π appealed. Affirmed in part and reversed and remanded in part for further proceedings. Court allows Π’s to amend their complaint to include others and claim a breach of duty to exercise reasonable care to protect the decedent. 

F:
On October 27, 1969, Prosenjit Poddar killed Tatiana Tarasoff. Π’s, Tatiana's parents, allege that two months earlier Poddar confided his intention to kill Tatiana to Dr. Lawrence Moore, a psychologist employed by the Cowell Memorial Hospital at the University of California at Berkeley. They allege that on Moore's request, the campus police briefly detained Poddar, but released him when he appeared rational. They further claim that Dr. Harvey Powelson, Moore's superior, then directed that no further action be taken to detain Poddar. No one warned Π’s of Tatiana's peril. 

I:
Is there a breach of duty to safeguard the patient and the public when a therapist fails to break the privileged communication and tell the decedent that she is in danger?

H:
Yes, there can be a breach of duty in such a case. The therapist owes a legal duty not only to his patient, but also to his patient's would-be victim and is subject in both respects to scrutiny by judge and jury.'

R:
A duty of care may arise from either 1) a special relation . . . between the actor and the third person that imposes a duty upon the actor to control the third person's conduct, or 2) a special relation . . . between the actor and the other which gives to the other a right of protection.

A:
Δ therapists cannot escape liability merely because Tatiana herself was not the patient. When a therapist determines, or pursuant to the standards of his profession should determine, that his patient presents a serious danger of violence to another, he incurs an obligation to use reasonable care to protect the intended victim against such danger. The discharge of this duty may require the therapist to take one or more of various steps, depending upon the nature of the case. Thus it may call for him to warn the intended victim or others likely to apprise the victim of the danger, to notify the police, or to take whatever other steps are reasonably necessary under the circumstances.


*** Doctors can be held liable in some states if they do not warn members of an individual’s family that the person has a contagious infectious disease. 

The Δ wishes to differentiate this case from those involving infectious diseases because there is no way of telling when, or if, the threatened conduct will come to fruition. Conversely, when infectious diseases are involved, the likelihood of exposure and infection is far greater, and in some cases almost certain. 

· in this case there is a duty to warn

Therapists are not held to a standard of perfect performance; rather, the therapist need only exercise 'that reasonable degree of skill, knowledge, and care ordinarily possessed and exercised by members of (that professional specialty) under similar circumstances.
Where does the chain of proximate cause end? This individual was killed two months after treatment – what if it had been a year later, or two or three? 

Court argues that this rule would likely decrease the number of murders by psychos. However, one could easily argue to the contrary that this rule would make psychos less likely to disclose their intentions/desires to their therapists. 

State of Louisiana Ex Rel. Guste v. M/V Testbank, 477 U.S. 903 (1985)

Π = numerous consolidated parties with economic loss and no damages

Δ = boat carrying PCP that spilled into the waterway

PP:
Plaintiffs state, shipping interests, and marina operators appealed from the judgment of the United States District Court for the Eastern District of Louisiana that granted summary judgment in favor of defendant ships as to all claims for economic loss unaccompanied by physical damage to property in these actions for maritime negligence arising out of a collision between defendants.

F:
Two ships collided and approximately 12 tons of PCP was inadvertently spilled into the waterway. The area was temporarily closed to all fishing, shrimping, and similar commercial activity. Numerous lawsuits were filed and consolidated before one judge. The Δ moved for summary judgment as to all claims unaccompanied by physical damage to property. 

I:


H:


R:


A:


Pure economic loss occurs when a person looses money but does not incur any damage to the person or tangible property. 

Economic loss doctrine is a bright-line test. 

· this makes it easier for parties to insure against loss when the damages are not necessarily foreseeable

· the remoteness of damage is akin to the proximate cause requirement for negligence

Daley v. LaCroix, 179 N.W.2d 390 (1970)

PP:
Lower court found that there could not be liability without accompanying physical damage and the court of appeals affirmed. This court reverses and remands the cause for a new trial. 

F:
Δ was driving down a highway when his car left the road, traveled 63 feet in the air for 209 ft beyond the road, snapping a utility pole off. The lines broke, and caused a great electrical explosion on Π’s property. Estelle suffered from emotional disturbance, and neurosis, while Timothy suffered similarly.

I:
Can a Π cover for emotional disturbance caused by Δ without accompanying physical damage?

H:
Yes, under certain conditions. 

R:
 A jury should be allowed to determine whether or not there is a compensable physical injury when the mental/emotional damage may result in physical harm. 


A:
It is very difficult to prove emotional injury, so there should be some physical harm that results from the emotional damage in order to have a viable claim. There has to be some actual physical impact (impact rule), no matter how insignificant that impact might be. This is the traditional rule that was adopted by the U.S.


This court abolishes the “impact rule” that was the traditional rule in our country. Now the Π has to show that there is a direct and objective physical injury produced as a result of the emotional distress. Here, there was vague testimony to the effect that one Π was nervous – the other Π suffered from nervousness, irritability, and weight loss. 

Thing v. La Chusa, 771 P.2d 814 (1989)

PP:
The trial judge granted Δ’s motion for summary judgment, but the Court of Appeals reversed that decision. Their decision was subsequently reversed and Δ’s motion for summary judgment was upheld. 

F:
Π’s child was hit by a vehicle driven by Δ. Π did not witness the accident but she was near the scene. On being informed, Π went to the scene and saw her child covered with blood. At the moment, Π though that her child was dead. Π brought suit against Δ for emotional harm she suffered.

I:
Can a mother collect for emotional distress even though she did not witness her child’s accident?

H:
No. 

R:
3 Prong Test should be applied: Π must prove that she is 1) closely related to the injured victim 2) present at the scene of the injury-producing event at the time it occurs and is then aware that it is causing injury to the victim, and 3) as a result, she suffers emotional distress beyond that which would be anticipated in a disinterested witness.

A:
According to the court, the Dillon v. Legg rule that set out the foreseeability standard in Negligent Infliction of Emotional Distress, should be overruled because it has caused a lot of confusion and extremely extended the scope of liability.  The court sets out a new 3 prong test.  In order to recover for NIED, plaintiff must prove that she is 1). closely related to the injured victim 2). is present at the scene of the injury-producing event at the time it occurs and is then aware that it is causing injury to the victim, and 3). as a result, she suffers emotional distress beyond that which would be anticipated in a disinterested witness.  In the current case, Π did not witness the accident. Reversed.

In this case the mother was not within the “zone of danger” – this foreseeability rule was abolished and the 3-prong test was implemented. 

· an argument for the emotional harm of the parents is really the only way to find damages in this type of case

Torts - Week 3 Notes

Page 518-554 + State Farm v. Cambell
NIED: you must be within the zone of danger

1) closely related to the victim

2) at the scene of the incident + be aware of the danger

3) serious distress beyond that which would be anticipated from a disinterested witness

Lawsuit by an unborn child from the parents – children were born stillborn after a car accident. Suit for wrongful death insued…court held that this is not allowed. 

Can there be a wrongful death suit for the death of someone who wasn’t born? No, there is no privity for the parents to sue of behalf of the unborn child. 

Traditionally, an injured infant can only recover if the child is born alive. Stillborn children cannot sue. 
Anderson v. Sears, Roebuck & Co., 377 F.Supp. 136 (1974)

Π = burn victim

Δ = manufacturer of heater

PP:
Π won at trial and this court affirms the verdict.

F:
A fire started at Π’s home because of a heater that was negligently manufactured by Δ. The jury awarded Π $2 million in compensatory damages and Δ moved for remittitur of that verdict (reduction in damages).

I:
Should the maximum recovery rule be applied in this case? If yes, are there grounds for reducing the damages?

H:
Yes, it should apply; and no, the damages should not be reduced.

R:
There are five elements of damages: 1) past physical and mental pain [600], 2) future physical and mental pain [750], 3) future medical expenses [250], 4) loss of earning capacity [330], and 5) permanent disability and disfigurement [1.1]. 

A:
The jury could have awarded more damages than they did – up to $2,980,000; and so they allowed damages that were well within the standards provided for in the maximum recovery rule (as estimated by actuaries and economists).

Many of the damages from tort lawsuits are completely arbitrary. Damages are not excessive unless they exceed the maximum that a jury could reasonably award. Can the juries make an accurate and impartial decision when they’re faced with evidence of evil corporate America harming an innocent child? 

Most of the figures presented are arbitrarily determined, but some numbers actually come from actuarial projections (lost wages, future earnings, etc.). 

The trial for damages is often conducted at the same time as the trial for causation. So, sometimes, Δ will not contest damages. On occasion the Δ can convince the judge to bifurcate the trial – first determine the injury; if there is an injury then you determine damages. Trifurcation is also available – wrongful conduct, injury, then damages. 
Richardson v. Chapman, 676 N.E.2d 621 (1997)

Π = Richardson & McGregor were involved in a car accident, rear-ended

Δ = driver of tractor-trailer and employer

The changes is seemingly arbitrary - $1.5 million is too much additional, but $500 k is not too much additional. Pain and suffering damages often go to pay the attorney’s fees.
PP:
Trial court found for Π’s and damages were awarded. Δ’s claim that damages are unreasonable and the Court of Appeals rejected this complaint. This court agrees that damages are unreasonably high but makes only minor adjustments. Dissent disagrees with the mitigation of damages for both Π’s.

F:
Π’s were stopped at a traffic light when they were rear-ended by a tractor-trailer. Π, Richardson, was permanently paralyzed and in a quadriplegic state. The other Π, McGregor, suffered minor facial lacerations along with recurring nightmares. Δ’s claim that the actuaries used non-neutral figures in calculating the present cash value and future expenses of the Π’s. 

I:
Are damages in this case excessive given the actuarial evidence presented to the court?

H:
Yes, but only slightly.

R:
For an award to be unreasonable it must be the result of passion or prejudice which shocks the conscience, or lacks support in the evidence.

A:
The majority argues that the amount of $11 million for future medical care is unreasonable in light of the $9.5 million estimate provided by the economist, despite the GAO’s higher estimate of inflation in health-care expenses which put the figure closer to $12 million. The dissent disagrees on the grounds that the GAO’s numbers may be a reasonable assessment of the future costs of medical care, and that this is not an exact science – “the majority usurps the jury’s function and substitutes its own judgment regarding what is reasonable and fairly supported by the expert economic and medical evidence.”


The majority also reduces the award to McGregor by $50,000 due to their opinion that the award was excessive in light of the minimal physical harm that was done to that Π. The dissent again disagrees with the majority on the same grounds – “I am aware of no sound reason to nullify the function of the jury and arbitrarily reduce Π’s award for pain and suffering” (pg. 529).

Montgomery Ward & Co., v. Anderson, 976 S.W.2d 382 (1998)

Π = fell and hurt herself while in the store

Δ = store wanted pay only the portion of medical bill that Π had to cover

Anything done to reduce the cost of your injury is a collateral source if it is not done by the tortfeasor. We want the Δ to be liable for the full amount of the damage that they cause. 

About half of American jurisdictions now reject the collateral source rule – this has not been done through statutes, but through tort reform laws. 
PP:
Trial court found for Π and denied motion in limine (motion that certain evidence should not be introduced into trial) that would have disallowed evidence of the entire amount billed by the hospital. Δ objected to this denial and this court holds that the trial court acted properly in applying the collateral-source rule.

F:
Π fell while in the store and was badly hurt. She went to UAMS (hospital) for treatment. The lawyer negotiated a discounted bill with the hospital (50% off) but Π wants to submit the entire bill (gross, pre-discount) into evidence. Δ objects on the claim that they should only have to pay the amount of out-of-pocket expense covered by the victim. 

I:
Should the collateral-source rule apply to this case?

H:
Yes.

R:
The collateral-source rule would bar the Δ from introducing evidence of any discounts received on the hospital bill. “It is the tortfeasor’s responsibility to compensate for all harm that he causes, and such harm is not confined to the net loss that the injured party suffers.” (pg. 540)

A:
There are four situations in which this rule does not apply: 1) to rebut the Π’s testimony that he or she was compelled by financial necessity to return to work prematurely or to forego additional medical care, 2) to show that the Π had attributed his condition to some other cause, such as sickness, 3) to impeach the Π’s testimony that he or she had paid his medical expenses himself, and 4) to show that the Π had actually continued to work instead of being out of work as claimed. 

Zimmerman v. Ausland, 513 P.2d 1167 (1973)

Π = torn ligament in knee, permanent damage which prevented strenuous activity

Δ = person who caused auto accident

PP:
Π won at trial. Δ appeals on the grounds that there should be no “permanent” injury damages when the permanency of that injury could be avoided by a simple surgery. This court upholds the verdict of the trial court and favors Π again.

F:
A car accident caused a tearing of the semilunar cartilage of the knee. The jury allowed a verdict of $7500 for “permanent injury” resulting from deprivation of ability to perform strenuous physical activity. Δ’s introduced testimony by a physician who claimed that the “permanent” injury could be avoided by a simple surgery which would remove the damaged ligament. Π does not want to submit to such a surgery and so the Δ claims that they should not be liable to damages that could be mitigated by actions that a reasonable person might take. 

I:
Should damages be reduced since the Π failed to mitigate damages by having the surgery on her knee?

H:
No.

R:
The Π in a personal injury case cannot claim damages for what would otherwise be a permanent injury if the permanency of the injury could have been avoided by submitting to treatment by a physician when a reasonable person would do so under the same circumstances. 

A:
The factors to be considered for this purpose include: 1) the risk involved in the procedure, 2) the probability of success, 3) the expenditure of money or effort required, and 4) in some cases the pain involved is a factor. 

Gryc v. Dayton-Hudson Corp., 449 U.S. 921 (1980)

Π = PJ’s caught on fire while reaching across the stove

Δ = negligently manufactured cloth that caught fire very easily

PP:
The trial court found for Π and jury awarded $1.75 million in compensatory and punitive damages. Π argues on several grounds – standard of proof should have been higher, damages were excessive, and punitive damages should not be allowed. This court ignores all of those arguments and affirms the decision of the trail court. 

F:
Π was wearing her PJ’s and reached across the electric stove when her PJ’s caught on fire and injured her badly. The trial court allowed compensatory damages of $750,000 and punitive damages of $1 million; the Δ appeals.

I:
Should punitive damages be awarded in this case; and if so, was the amount awarded reasonable?

H:
Yes, and yes.

R:
There are eight factors to consider in the award of punitive damages (see pg. 551). When a party is found to have acted either maliciously or in a willful or wanton manner, the jury may award exemplary or punitive damages.

A:
The court will not disturb a punitive damages award unless it appears that he award was actuated by passion and prejudice and is so excessive as to be deemed unreasonable…this award is not unreasonable. In this case the Δ contends that it is unfair to impose punitive damages when there is a potential for multiple Π’s  because severe economic hardship may result; and further, the Π contends that compensatory damages, loss of sales, and loss of reputation act as an adequate deterrent. 

Anheuser-Busch: collateral source rule

· car accident involving common carrier and defendant, carrier settled and Π also sued the Δ

· liability is not reduced by any amount paid by a source independent of the wrongdoer

· factually similar to the Montgomery Ward case

· Π recovered from the common carrier (they are strictly liable and just wrote a check without a court case) and then sued the Δ to get a double recovery by invoking the collateral damage rule

· Economic rationale for this rule includes: 1) this gives incentive to the Δ’s to take care to prevent accidents; 2) conversely, this rule may give incentive to the Π to take less than the optimal level of precaution

State Farm: excessive punitive damages

· $1 million in compensatory damages and $245 million in punitive is excessive

· sued insurer for bad-faith decision not to settle a merited claim – fraud, bad-faith and IIED

· this case was bifurcated at the trial court level based on the issue of whether the refusal to settle was unreasonable – bifurcation separates the trial into two issues of liability, and then damages.

· There are some limitations put on damages through the due process clause – this court refers to its own decision in BMW v. Gore and considers three factors in assessing the reasonableness of the punitive damage award: 1) the reprehensibility of the act, 2) actual or potential harm compared to the damages awarded, and 3) the difference between the remedy in this case and that which is authorized in other cases.

· The ct here talks about using previous cases to measure damages.  Try to avoid exceeding a ratio of 9:1, when compensatory damages are small, you try to avoid more that 1:1 when compensatory are large.,
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Moragne v. States Marine Lines, Inc., 398 U.S. 375 (1970)

I.
Decedent was working as a longshoreman and died in an accident within the 
territorial waters of Florida.  Π, the widow of the decedent, brought an action for 
wrongful death that was generally prohibited by the precedent of maritime law set 
by The Harrisburg in 1886.  


A.
The lower court felt bound to that precedent and favored the Δ.


B.
This court reversed and remanded for further proceedings.

II.
Should a dependant be allowed to recover for the injury suffered as a result of the 
victim’s death?


A.
This court held that an action does lie under general maritime law for death 



caused by a violation of maritime duties.


B.
Traditionally, the answer to this question would have been ‘no’.

III.
The original reason for the disallowal of damages was due to the felony-merger 
doctrine that was applied in England.


A.
English common law did not allow recovery for a crime that was both a  tort and a 

felony.



1.
If convicted of a felony the Crown put you to death and took all property.



2.
Thus, there was nothing to recover as tort damages.


B.
The felony-merger doctrine was never fully applied in the U.S. – the only hint of 


it’s presence was the delaying of civil proceedings until after the criminal trial.



1.
There is no public policy against allowing recovery for wrongful death.



2.
The only open issues (beneficiaries, etc.) can be easily resolved by the courts.

When the Π dies a claim can usually be brought by the executor of the estate or the beneficiaries/heirs of the decedent (wife, children, etc). The survival statute allows the beneficiaries to collect the same damages that would be recoverable if the decedent were still alive.  Only a few states allow claims for defamation, IIED, etc after death. 

A wrongful death statute creates an action at the time of death – the statute states who the beneficiaries of the statute are.  An action may be brought by all of the beneficiaries or by the executor for those individuals.  The statutes often divide beneficiaries into several different classes. 

Selders v. Armentrout, 190 Neb. 275 (1973)

I.
Π’s three minor children were killed in an auto accident due to Δ’s negligence.


A.
Jury instructions only allowed recovery for the monetary value of the 





contributions and services which the parents could have expected to receive from 


the children.


B.
Π’s think these instructions should have included loss for society, comfort and 


companionship of the children as is allowed for the death of a spouse.

II.
These new concepts of the value of children are speculative, but they reflect the 
modern economic reality that children now have little, if any (sometimes negative 
even), real monetary value.


A.
A number of course have allowed the extension of recovery to include the loss of 


companionship and society.


B.
The courts allow such recovery for the loss of a spouse and there is no logical 



reason for disallowing the same treatment for a child.

III.
Should Π be allowed to recover under this expanded concept of the value of a child?


A.
Yes, the measure of damages for the wrongful death of a minor child should be 


expanded to include the loss of society, comfort, and companionship.


B.
This court affirms the ruling as to liability but reverses and remands as to damage

What happens if the parents have a very bad relationship with the children?  Could you get damages reduced if you could prove that the parents beat their children?

Typically, the mother and father are the first to recover under beneficiary statutes.  
Murphy v. Martin Oil Co., 308 N.E.2d 583 (1974)

I.
Π filed suit for the negligent death of her husband after he was injured in a fire and 
died nine days later from those injuries.  She sued under the Wrongful Death and 
Survival statutes.  At trial the court dismissed the second suit (Survival), but the 
intermediate appellate court allowed the claim in part.


A.
Claims were for: 1) loss of wages, 2) destruction of personal property, and 3) 



conscious pain and suffering from the time of injury to the time of death.


B.
The ‘old rule’ provided that under the Survival Statute damages could only be had 

for conscious pain and suffering, etc, if death resulted from some cause other than 

the one which gave rise to the personal injury statute.



1.
Generally, courts allocate pain and suffering damages to the Survival statute 



while the decedent is alive and allocate the loss of benefits to the wrongful 



death statute.



2.
Most jurisdictions, other than Illinois, allow recovery for pain and suffering as 


long as it is not contemporaneous with death.

II.
The issue is whether Π can only recover for wrongful death when the injury 

from which the decedent suffered ultimately resulted in his death.


A.
In order to have full liability for the Δ, and an equitable recovery for Π, the 



court must allow for damages up to the time of death as well as thereafter.


B.
Holton is thus overruled, and the decision of the lower court is reversed 




insofar as it held that the Π cannot maintain an action for her husband’s pain 



and suffering. 



1.
Holton v. Daly held that the Wrongful Death statute was the only remedy 




available when injury resulted in death.



2.
The Holton decision provides inadequate justice and is overruled.

Butterfield v. Forrester, King’s Bench (1809)

I.
Π was riding down the road at full speed when he and his horse collided with a pole 

that was laying across the road and being used for repairs on a house next to the road.  
Π sued for damages but the jury found for the Δ based on the Π’s lack of ordinary and 
reasonable care.


A.
Jury Instruction: “If a person riding with reasonable and ordinary care could have 


seen and avoided the obstruction; and if they were satisfied that the Π was riding 


along the street extremely hard, and without ordinary care, they should find a 



verdict for the Δ.”


B.
A witness testified that though the obstruction had not yet been lit by candles it 


was still visible for at least 100 yards away, and also testified that Π was riding 


very hard.

II.
This court found Δ to be innocent because Π did not use ordinary care – “One person 
being in fault will not dispense with another’s using ordinary care for himself.”

DC, VA, and MD are the only three states that still use the contributory negligence rule from common law. 

What are the rationales for the contributory negligence rule?

1).
We don’t want a Π with unclean hands to recover for his own mistake. 

2).
There is no proximate cause or reasonably foreseeable harm if there is a superseding 
factor such as the negligence of the Π.

3).
Rationale promoting economic efficiency – it encourages both parties to take the 
efficient level of precaution. 
Davies v. Mann, Exchequer (1842)

I.
The Π left his ass in the middle of the road and it was grazing.  A wagon with three horses came along at a fast pace and hit the ass, killing it. 


A.
It might be illegal to leave the ass in the road, but if the proximate cause of injury 


was not the negligence of Π, but the negligence of Δ and his failure to act 




reasonably were the cause of injury then he is liable.


B.
The court directed the jury that if the accident might have been avoided by the 


“exercise of ordinary care on the part of the driver, to find for the Π.”

II.
The jury did find for the Π and this court affirms because they hold that he is liable 
for the consequences of his negligence even if the animal was improperly in the road.

While the Π was contributorily negligent the Δ was not exercising ordinary care and he had the “last clear chance” to avoid the accident.  Practically, the last clear chance doctrine was avoided in order to avoid applying the contributory negligence doctrine that is regarded as being overly harsh. 
McIntyre v. Balentine, 833 S.W.2d 52 (1992)

I.
Π and Δ were involved in an auto accident.  Δ was traveling southbound in a 
Peterbuilt semi, and Π was exiting a truck stop in his pickup truck.  Shortly afterward 
the pickup was struck by the semi.  Both parties had been drinking and Δ was 
traveling in excess of the speed limit.


A.
Doctrine of contributory negligence that was used in TN provided that when Π 


and Δ were both at fault the verdict rested on an all-or-non determination of 



damages.


B.
This jury found both parties were negligent and so judgment favored the Δ.

II.
Did the trial court err in refusing to instruct the jury regarding comparative 
negligence?


A.
Yes, they did, but this decision overrules previous TN precedent.


B.
Old Rule: If a party, by his own gross negligence, brings an injury upon himself, 


of contributes to such injury, he cannot recover.



1.
There were exceptions to this rule for when: 1) Δ’s conduct was unintentional, 


2) Δ’s conduct is grossly negligent, 3) where the “last clear chance” doctrine 



might apply, or 4) where the Π’s negligence might be classified as remote.



2.
This old rule reasoned that the Π’s negligence supersedes the Δ’s so as to 




render that negligence no longer proximate.



3.
Comparative negligence rules had replaced contributory negligence in 45 




states as of the issuance of this opinion.

III.
TN is now ready to adopt the comparative negligence theory in this case.


A.
There are different kinds of comparative fault.



1.
Pure:  Π’s damages are reduced in relation to the percentage of negligence 



attributable to him.



2.
Modified:  Π’s recover only if their negligence either 1) does not exceed 




[50%], or 2) is less than the Δ’s negligence [49%].


B.
This court rejects the pure form of comparative negligence b/c they do not believe 

that a Π should be allowed to recover even though he is substantially at fault.


C.
This court adopts the 49% rule such that Π’s may only recover if their negligence 


is less than that of the Δ.

IV.
This case is remanded for a new trial in accordance with this decision. 


A.
Doctrines of remote contributory negligence and last clear chance are obsolete.


B.
With multiple tortfeasors the Π may recover so long as his fault is less than the 


combined fault of the Δ’s.


C.
Joint and several liability is now obsolete.


D.
Δ may call as an affirmative defense an allegation that a non-party contributed to 


the damage – when this happens the state civ pro rules must then be followed.

Haeg v. Sprague

Basically, it is negligent to assume that another person will not be negligent.  The rule of this case is that there is no absolute right to assume that others will act non-negligently. 

Perin v. Nelson  Review this case for week 5
Last clear chance doctrine is explained quite well in the case overview.  Three factors are included in this test.  

1).
Π has been negligence and cannot escape from that negligence by the exercise of 
ordinary care.

2).
Δ knows that the Π is in such a situation and knows, or should know, that the Π 
cannot escape from such danger.

3).
Δ has the last clear chance to avoid the harm by the exercise of ordinary care and fails 
to do so.

This doctrine really does not do much to change the level of care taken by the parties.  

Torts II – Week 5 Notes

Jurisdictions either have comparative negligence or contributory negligence; they cannot coexist.  Comparative fault is the modern term for this doctrine since it encompasses things other than negligence. 

· What if there are multiple tortfeasors?

· Δ A is 30% at fault and Δ B is 30% at fault; the Π is 40% at fault.

· Compare the fault of the Π to the fault of each of the Δ’s

· In a modified comparative fault (49/50) jurisdiction the Π could recover nothing.

· In a pure comparative fault jurisdiction the Π could still recover to some degree (appx. 30%) from each Δ. 

· Some jurisdictions will compare the total fault of Δ’s to the total fault of the Π such that the Π could still recover 60% of his damages.

What do you do about unnamed or absent Δ’s?

· Generally, joint and several liability has been abolished in most jurisdictions.

· If there are multiple Δ’s and Δ A settles, Δ B may not typically bring in evidence of the amount that the other party settled for.  

Winterstein v. Wilcom, 16 Md.App. 130 (1972) p. 601

I.
Π signed a waiver so that he could race his car on the Δ’s track.  Δ had employees 
posted to watch for obstructions on the strip and they negligently failed to do so.  Π’s 
car hit a 3ft long, 100 lb, cylinder head that was lying on the strip and was badly 
injured.  The trial court dismissed the claims and this court agrees. 


A.  Π conceded that the risk that injured him fell within the ‘release’ but that it should 

not be enforced for public policy reasons.


B.
Ordinarily, there is no public policy reason that prevents parties from contracting 


as they see fit.

II.
There are exceptions to the rule stated above in I(B). 


A.
The bargaining must be free and open.



1.
There was no disadvantage of bargaining power in this case.



2.
There is no compulsion, economic or otherwise.


B.
Exculpatory agreements as to transactions involving the public interest are not 


permitted (6 elements are listed on pg. 603, middle).



1.
This is not a service of great public importance.



2.
Δ is not willing to perform this service for any member of the public.



3.
Δ may arbitrarily refuse to permit anyone from participating.


C.
Exculpatory agreements do not cover the extreme forms of negligence (willful, 


wanton, reckless or gross) or intentional torts. 

Public policy exceptions to the rule – businesses that perform a public service cannot require patrons to waive their liability.  Express assumption of risk – this is ordinarily just a contract.  
Can parents waive liability for their children?  Generally, no.  The parents can waive their own rights, but cannot waive the rights of their minor child.  This even applies to ski resorts, but why should it?  In nearly any skiing accident there would have to be a high degree of negligence on behalf of the plaintiff.  
Rush v. Commercial Realty Co., 7 N.J. Misc. 337 (1929) pg. 606

I.
Π’s were tenants of Δ and lived in one of his rental properties.  One day Mrs. Rush, 
Π, was using the outhouse when she fell through the floor and dropped nine feet into 
the pit full of excrement.  She had to be rescued using a ladder. 


A.
Δ claims that the court erred in refusing a nonsuit and in refusing to direct a 



verdict in his favor – this court concludes that there was no error and affirms in 


favor of the Π.


B.
There was no assumption of risk by the very nature of using a bathroom which 


admittedly was in a state of disrepair.


C.
Contributory negligence is a question for the jury.

II.
Judgment is affirmed.

Π consciously and voluntarily put himself in a position where he was subject to a known risk – this differs, however, from contributory negligence because the essence of that defense is carelessness (unreasonable risk), but the essence of assumption of risk is voluntarily-ness. 

There is no assumption of risk in this case because the Π did not have any other options.  

Assumption of risk, in some cases, may still bar you from a claim of negligence, and it might also be a bar to claims in strict liability.  
Generally, firefighters cannot sue because they assume the risk by the very nature of their work and they get paid to assume such a risk.  
Teeters v. Currey, 518 S.W.2d 512 (1974) pg. 613

I.
In June of 1970 the Π gave birth to a healthy child and had he tubes tied in order to 
avoid any complications.  However, in December of 1972 she discovered that she was 
pregnant again.  This child was born prematurely in March 1973 with severe 
complications.  Several days later she had her tubes tied, again.  She commenced the 
suit over three years after the first surgery, but only eleven months after learning of 
the failure of that first operation.  



A.
The trial court held that the S/L had run.  This court overruled and 






reversed/remanded the case for further proceedings.


B.
When does the S/L begin to run – upon the wrongful act occurs, or when it is 



discovered that the wrongful act occurred?

II.
This court abandons the old rule and adopts the new one.


A.
Old Rule:  Right of action accrues upon infliction or occurrence of injury and 



mere ignorance or failure of Π to discover his cause of action or the resultant 



damage does not toll the statute.


B. 
New Rule:  The cause of action accrues and the S/L commences to run when the 


patient discovers, or in the exercise of reasonable care and diligence for his own 


health and welfare, should have discovered the resulting injury. 

When does this cause of action accrue?  The old rule provided that it accrued when the negligent act was committed.  

Tolling – even if there is a tort against you when you’re a minor, you are allowed to hold off on the running of the S/L until you reach the age of majority.  

Continuing torts allow you to hold off the S/L until the course of the torts end.; i.e. the end of negligent medical treatment. 
Scott v. Alpha Beta, 104 Cal.App.3d 305 (1980)

She was actually 250 lbs. overweight!

Knowing that the other party may not take care there is some chance that the first party may decrease their level of care.

The doctrine of contributory negligence may decrease the cost of the tort system because Π’s who have some degree of negligence may just not sure.  

When the contributory negligence system is working perfectly someone won’t sue.  However, in the real world, juries are more sympathetic and will still find for the Π when they are only slightly at fault.  
I.
The obese Π slipped and fell when entering the grocery store on a rainy day.  She 
slipped at the point where a rubber mat ended and the terrazzo floor began.  There 
was some testimony to the fact that she was wearing fuzzy pink slippers, but she 
claimed that she was wearing rubber-soled slip-on shoes.  Further, there was medical 
evidence that her knee might simply have given out due to prior medical problems 
with the knee and left leg.  Π was injured and required surgery on her knee – the jury 
found that she was 40% liable and the Δ was 60% liable.


A.
Both parties appealed on the ground that there was insufficient evidence to 



support a finding of negligence on their behalf.  The judge did not agree and 



upheld the verdict of the trial court.


B.
Jury awarded $120,000 in damages to the Π.

II.
Δ alleges that the Π must show that there was notice of the dangerous condition.


A.
Δ cites to cases involving slip and fall injuries from spilled or dropped products 


within the store but the court held that these are factually distinguishable from the 


rainwater scenario presented by this case.


B.
Judge held that the Δ did have adequate notice of the condition as evidenced by 


their placement of the rubber mat as a safety device.  Thus, it must have been 



foreseeable that water could get on the floor and it could become slippery.

III.
Π contends there is no substantial evidence of contributory negligence and that the 
trial court erred in submitting the issue of comparative negligence to the jury.


A.
Evidence that Π had a “trick knee” that was compounded by obesity.


B.
Evidence that she was wearing pink, furry slippers in the rain.


C.
Persons with known handicaps may have to exercise a higher degree of care.

IV.
The conclusion of the jury is reasonable and the verdict is affirmed.

In contributory negligence it’s an “all-or-nothing” case such that you either win or loose and it makes settlement negotiations more contentious.  If, however, we use comparative negligence there might be more substance to the negotiations and it might give the parties more to debate over so that they might be more likely to settle. 
Golden v. McCurry, 392 So.2d 815 (1980)

This is test case for contributory/comparative negligence that arose out of an auto accident.  The state decides that it does not want to adopt comparative fault.  To what extent should courts be allowed to change long-standing common law?  Should this really be done by the legislature?  

I.
Π was hit when he negligently crossed the street.  He admitted his negligence and so 
the Δ filed a motion for summary judgment.  The trial court granted this motion and 
this court affirms.


A.
Π stipulated that he was perhaps 1% negligent at most.


B.
This state applies contributory negligence and the Π asks that they change this to 


a comparative negligence doctrine.

II.
This court holds that while many states have moved from a contributory negligence 
doctrine to one of comparative negligence it should be up to the state legislature to 
make sure a change if they warrant it a good idea.


A.
ATLA and Π think that they should adopt the “pure” for of comparative 




negligence.


B.
This court feels that while they have the power to change this doctrine such a 



decision would be better addressed by the legislature and so they refuse to do it.

The dissent talks about the BPL formula and economic reasoning for picking the doctrine that the court uses.  Ex: if damages would equal $1000 and we assume that the Π could spend $100 and the Δ could spend $50 to avoid the accident, then the Δ would not take the precaution (despite the fact that they’re the lowest-cost avoider) under the contributory negligence rule since there could not be a verdict against them.  

Comparative fault allows the jury to divide damages between the parties according to liability.  This justice argues that the liability should be apportioned according to the comparative cost of avoidance between the parties.  In the above example the ratio would be 2:1 with the Δ twice as much at fault since his cost of avoidance was lower.  
Galena v. Jacobs, 20 Ill. 478 (1858)

Should the fact that the child was negligent wipe out his claim completely even if the railroad was negligent?  No, the negligence of the Π must be compared to the negligence of the Δ, and if the negligence of the Δ was gross compared to the negligence of the Π then the Π may recover.  This was the gross/slight rule and has been mostly abolished.  

- this is actually a reasonably efficient rule according to Calabrisi

- the cheapest cost avoider should bear the burden
I.
A 4 ½ year old child was walking on the railroad tracks when a train came along, hit 
him, and caused him to loose his arm.  The trial court awarded a verdict of $2000 and 
the Δ appeals.  This court reverses and remands the action for hearing by a new jury.


A.
The many, many jury instructions that were given by the court were incorrect.  


The court refused to give the correct instructions, and failed to adequately 




consider the contributory negligence of the child or his parents.


B.
This opinion goes through a long analysis of other opinions which, generally, 



have held that the Π bears the burden of proving that he was not negligent and 


that the injury was produced by the Δ.

II.
“The more gross the negligence manifested by the defendant, the less degree of care will be required of the plaintiff to enable him to recover.”  (end).


A.
This court adopts a standard of comparative negligence in some respects; for 



when the Π’s negligence is slight he shall be allowed to recover.


B.
“In proportion to the negligence of the defendant, should be measured the degree 


of care required of the plaintiff.”  (end)

Freehe v. Freehe, 81 Wash.2d 183 (1972) pg. 620

I.
Husband, Π, is suing his wife, Δ, for the negligent maintenance of a tractor and failure to warn of the unsafe condition.  This action brings into debate the doctrine of interspousal immunity.  


A.
Trial court granted Δ’s motion for summary judgment.  Π appeals.


B.
This court reverses and remands the case for further proceedings, thus 





abandoning the rule of interspousal immunity.

II.
The court analyzes various reasons for the original doctrine and refutes each as no 
longer applicable to the marital relationship or society in general.


A.
The concept of a singular legal identity is no longer valid.


B.
The premise that allowing such actions would destroy the peace and tranquility of 

the home is not valid.  If the home was tranquil why would they sue anyway?


C.
The criminal and divorce laws are not an adequate legal remedy.


D.
Further, this is not a matter than needs to be resolved by the legislature, the courts 


can provide an adequate solution as the originators of the doctrine. 

These spousal cases are often automobile cases.  Such cases are often subject to fraud – appx. $200 billion per year in fraudulent losses.  

Spousal immunity inter-relates with divorce law.  IIED, battery, etc are grounds for divorcees to get more money from the settlement.  There are often tort claims that go with a divorce.
Renko v. McLean, 346 Md. 464 (1997) pg. 624

I.
The daughter, Π, was involved in a car accident due to the negligence of her mother while still a minor, 17 years of age.  The trial court granted the Δ, mother, motion to dismiss and entered a judgment in favor of the Δ.  Π appeals and asks that the court invalidate the parent child-immunity doctrine.


A.
This court refuses to invalidate the doctrine and reaffirms it.


B.
There is no compelling reason to abrogate the rule.

II.
Π makes a three-pronged attack on the doctrine.


A.
Adult children should be allowed a maintain actions against their parents that 



occurred while they were in the minority.


B.
In light of compulsory motor vehicle insurance rules there is no contemporary 



justification for the doctrine.


C.
Application of this doctrine is in violation of certain articles of the MD 




Declaration of Rights and the U.S. Constitution.

III.
The court shoots down all three of these attacks.


A.
The looming possibility of a law suit from the time of minority to adulthood 



would most certainly have detrimental effects on the harmony of the family.


B.
The adversarial nature of actions involving liability insurance would leave the 



insurance companies in a precarious position and the litigation costs might saddle 


a family with costs that they cannot afford to pay when liability exceeds insurance 

coverage…not to mention that this would cause further discord among the family.


C.
The constitutional assertions are entirely baseless. 

How could this work to the disadvantage of the child?  

-
parents might reduce the provisions that they make for their child (driving them 
around, etc) for fear of liability if they are damaged by the parents accident

-
this could put even more of a barrier around the relationship between parents and 
children in relationships that are already rocky

Some states have completely abrogated the parent/child immunity law.  Generally, if the child can sue the parents then the parents can sue the child – see note 6 on page 631. 
Abernathy v. Sisters of St. Mary’s, 446 S.W.2d 599 (1969) pg. 632

I.
Π sued the non-profit charitable hospital for $35,000 damages for personal injuries 
that resulted from an employee’s negligent failure to assist him as he moved from the 
bed to the bathroom.  The state has a doctrine of immunity for charitable 
organizations that was adopted in 1907.  This court holds that it is time to put an end 
to that doctrine.


A.
Argument for this doctrine is that the public and the state might be deprived of the 

benefits of the charity if tort claims are allowed; thus, the interest of the inured 


party is subservient to the welfare of the public at large.

B.
Implied waiver theory: he who accepts the benefits of charity agrees that he will 


not assert claims against the institution.


C.
Trust fund theory:  the funds of the institution, which are given and held for 



charitable purposes, cannot be used to pay judgments resulting from tort claims.

II.
Both the implied waiver and trust fund theories are defunct of any logical basis and so 
charities should be held liable for their torts.


A.
“Immunity fosters neglect and breeds irresponsibility, while liability promotes 


care and caution.”  (pg. 633).


B.
Court holds that nongovernmental charitable institutions should be liable for their 


own negligence and for the negligence of its agents and employees acting within 


the scope of employment – rule applies to this case and all future cases. 


C.
Reversed and remanded. 

Many states have brought charitable services immunity back under statute.  

Courts will not enforce assumption of risk waivers for medical malpractice issues.  Even when this medical care is given for free in return for a waiver this is not an enforceable document.  

The Massachusetts charitable immunity statute limits recovery to $20,000 per plaintiff.  

*** Exam Information:

You may bring in the case book and anything that is hand-written or typed.  If you want to retype your entire review you can do so and bring it in. 
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Products Liability Section:

There are three causes of action for this type of breach:

1).
Breach of warranty

2).
Negligence

3).
Strict Liability

All actions in Virginia are based, theoretically, on breach of warranty, though Virginia does allow for strict liability.  Privity is not required.  

Manufacturing defects, design defects, and warning defect (failure to warn).  Generally, manufacturers are strictly liable for product defects.  

MacPherson:  there is not a particularly broad standard of liability in this case.  It is also not significant that it got rid of the privity of contract requirement.  The significant point is that this case shifted contractual issues to tort law instead of contract law. 
MacPherson v. Buick Motor Co., 217 N.Y. 382 (1916) pg. 713

I.
Δ is a manufacturer of automobiles who sold vehicles to a dealer.  The dealer resold 
to the Π.  While the Π was in the car it collapsed.  He was thrown out of the car and 
injured.  One of the wheels was made of defective wood and the spokes collapsed.  Δ 
did not make the wheel, it was bought from another manufacturer.  The defects could 
have been detected with reasonable inspection by the manufacturer but that inspection 
was omitted.


A.
Does the Δ owe a duty of due care and diligence to anyone other than the 




immediate purchaser, the dealer?



1.
Yes, and this court affirms that decision.



2.
The trial court found for Π.  Δ appealed to the Appellate Division of the 




Supreme Court in the Third Judicial Department (New York), where the 




judgment was affirmed.  Δ appealed to this court.


B.
The old rule stated that a “manufacturer owed a duty of care to ultimate 




purchasers only when the product was inherently dangerous” (i.e. guns, poisons, 


etc).  The new rule extends this liability.

II.
Rule:  If a manufacturer is supplying goods in which a danger may be foreseen if 


its construction is defective, there is a cause for negligence.


A.
Item must be 1) a thing of danger that is 2) used by persons other than the 




purchaser (or knowledge that it may be used as such).


B.
The remoteness of the relationship between Δ and Π was also a factor considered 


by the court.  Δ claimed to owe a duty of care only to the retailer.  It should have 


been apparent to Δ, however, that an automobile retailer, by nature of its business, 

would not use the vehicle and would resell it to the general public.  Therefore, the 


court felt that it could be reasonably foreseen by Δ that Π would be injured by a 


defect in the wheels and therefore a duty of care was owed. 

At trial, the court refused to let in evidence that the glass was the best safety glass available.  

Some courts are inclined to view cases that could be an express warranty as misrepresentation. 
Express Warranties:

Baxter v. Ford Motor Company, 168 Wash. 456 (1932) pg. 718

I.
This is a cause of action for damages resulting from the loss of an eye.  Π was driving 
a new Ford car purchased through a dealer and had been told that the windshield was 
made of non-shatterable glass.  A pebble struck the windshield and caused glass to fly 
back into his eyes.  The left eye was lost and vision was damaged in the right eye.


A.
Is evidence within a catalog regarding shatterproof glass of a windshield 




admissible in court to prove the express warranty of Δ Ford when the 





aforementioned glass broke and injured Π’s eye?


B.
Yes, this evidence was for the jury to evaluate.


C.
Lower court held for Δ’s and Π appealed.  This court reverses and directs a new 


trial.

II.
The main issue here is whether there can be privity of contract between the 
manufacturer and the ultimate consumer of a product.  This court holds that such 
privity can exist.


A.
“The manufacturer is liable to the consumer, even though the consumer purchased 

from a third person the commodity causing the damage.”


B.
This rule is derived from the reasoning that, “the original act of delivering an 



article is wrong, when, because of the lack of those qualities which the 




manufacturer represented it as having, the absence of which could not be readily 


detected by the consumer, the article is not safe for the purposes for which the 



consumer would ordinarily use it.”  Page 719, top. 

Implied Warranties:

Henningson v. Blookfield Motors, Inc., 32 N.J. 358 (1960) pg. 722

I.
On May 7, 1955 Plaintiff Claus Henningsen purchased an automobile from Defendant Bloomfield Motors, Inc., manufactured by Defendant Chrysler Corporation.  This vehicle was to be a Mother’s Day present for his wife, Helen, and this intention was communicated to the dealer. However, the wife was not a party to the purchase.

The purchase order was a one-page printed form.  The form contained an express warranty by which the manufacturer warranted the vehicle free from defects in material or workmanship and that it was expressly in lieu of all other warranties express or implied.  Most of the wording within the form was in an “easy to read” font, whereas the two paragraphs which dealt with the consumers’ rights were written in an extremely small, “difficult to read” font.  Additionally, other statements which were in the dealer’s interest were written in a way so as to draw attention to them.  It was clear from the way in which the purchase order was formatted throughout that items which were in the dealer’s interest were emphasized and items in the consumers’ interest were de-emphasized.  The section dealing with the warranty contained 8-1/2 inches of fine print, which admittedly was not read by Plaintiff Claus. 

The vehicle was serviced and then received by Mr. and Mrs. Henningsen on May 9, 1955.  On May 19, 1955, Plaintiff Helen Henningsen, wife of Claus Henningsen, was injured while driving the vehicle and the damage was so extensive that the car was totaled.  The insurance inspector stated that, based upon the manner in which the accident occurred, there was definitely a mechanical defect or failure.  The vehicle only had 468 miles on it at the time of the accident.

Mrs. Henningsen sued for damages related to her injuries.  Her husband sued for compensation of his consequential losses, specifically the property damage to the automobile and the medical and hospital expenses and loss of his wife’s society and services.  The complaint was based upon breach of express and implied warranties and upon negligence.


A.
1).  Did the express warranty signed by Mr. Henningsen supercede the implied 


warranty of merchantability?  2).  Is Mrs. Henningsen able to recover damages, 


even if she wasn’t the purchaser?


B.
No to the first issue.  Yes to the second issue.  The Supreme Court of New Jersey 


affirmed the holding of the lower court.


C.
Since the proof was not sufficient to make a prima facie case as to the negligence 


of either the manufacturer or the dealer, the negligence claim was immediately 


dismissed.  Therefore, it was given to the jury with the sole issue being that of the 


implied warranty of merchantability.  Trial court found for Π.  Δ appealed.

II.
Rule:  The attempted disclaimer by the manufacturer of an implied warranty of 
merchantability and of the obligations arising from that would be inimical to the 
public good and therefore made the express warranty invalid, with the court 
questioning the validity of the contract.  Additionally, when a buyer or member of his 
family drives a vehicle and suffers injury because of negligent manufacture, liability 
exists for the manufacturer.


- Π was able to recover damages and the Δ was ultimately held liable

The consumer of this product was specifically looking for a cheaper product and so the lesser warranty actually provided more consumer value. 
This was a standard boilerplate agreement that is used by all auto dealers – basically, this was an adhesion contract and the plaintiff had no options.  

Perhaps the warranty doesn’t really matter that much.  All else equal the company with a better reputation for quality will probably be more successful even if another company has a better warranty program. 
Doctrine of R.I.L.:

Escola v. Coca-Cola Bottling Company, 150 P.2d 436 (1944)

I.
Π, Escola, was a waitress in a restaurant.  Δ’s driver delivered several cases of Coca 
Cola to the restaurant, placing them on the floor.  Immediately before the accident, Π 
picked up the top case and set it upon a near by ice cream cabinet in front of the 
refrigerator.  She started taking out the bottles one by one and put them inside the 
refrigerator.  After she had placed three inside and had moved the fourth bottle about 
18 inches it exploded in her hand.  It broke into two jagged pieces which severed 
blood vessels, cut nerves and muscles of her hand.  It made a loud popping sound and 
dispersed glass and soda outward.  The top portion of the bottle, w/ the cap remained 
in her hand, and the lower portion fell to the floor.  Δ’s driver testified seeing other 
bottles of Coca Cola explode in the past, and had found broken bottles in the 
warehouse.  


A.
Does the doctrine of res ipsa loquitur apply to soda bottles immediately following 


delivery by the manufacturer?


B.
Yes, this doctrine does apply in this case.


C.
The jury found for the Π and this court affirms that verdict.

II.
Rule:
Where the Δ had exclusive control over the item causing injury and the 
accident is of such a nature that it ordinarily would not occur in the absence of Δ’s 
negligence the doctrine of res ipsa loquitur will apply.
You use res ipsa to get into court when you can’t prove that the person was negligent, but with SL you don’t have to prove negligence. 

A.
Π must prove the condition of the bottle did not change after it left Δ’s 





possession.  Evidence supports the inference that the bottle was not damaged after 

delivery to the restaurant by Δ.  The bottle was charged with gas under pressure 


by the Δ.  There is an industry wide standard for testing the bottles.  There is a 


duty on the bottler to discover defects through appropriate tests.  When a Δ 



produces evidence to rebut the inference of negligence under RIL it is ordinarily a 

question of fact for the jury to determine whether the inference has been dispelled.


B.
Justice Traynor’s concurrence:
A manufacturer incurs absolute liability when 


an article that he has placed on the market, knowing that it is to be used w/o 



inspection, proves to have a defect that causes injury.  It is in the public interest to 

discourage the marketing of products having defects that are menacing.  If such 


products find their way into the market, it is the responsibility of the 





manufacturer, even if there is not a showing of negligence.  Consumers no longer 


approach products warily but accept them on faith, relying on the reputation of the 

manufacturer, who has sought to justify that faith by increasingly high standards 


of inspection, and a readiness to make good on defective products by way of 



replacements and refunds. 

The problem facing the Π in this case was that she either had to prove negligence by the bottling company or through res ipsa loquitur.  

The damages may be debilitating to the individual who is harmed and the manufacturer is more able to bear the loss and can financially withstand the injury.  There are two options here: they can either make the product more unlikely to injure people, and if they can’t do this then they can increase the cost of the product enough to distribute the expense across all customers.  

Traynor’s concurrence has become very popular.  There is a redistribution anomaly to products liability – poorer persons often receive less in compensation than persons who are better off who are injured.  Damages are more when you have a higher income.  Thus, poorer persons are injured more by having to pay the extra cost of liability while receiving a lower benefit in the event of injury.

Enterprise liability – you are essentially the insurer of your product.  Manufacturers can more readily purchase insurance and therefore are the lowest cost avoider of the accident.  This is an argument for absolute liability even though Traynor says that it is for strict liability...absolute liability – you are liable if someone is injured by your product even if there was no defect...strict liability – you do not have to prove negligence but you do have to prove that there is a defect in the product.  
Strict Liability:

Injury:


1)  
Retailer breach of Implied Warranty


2)
Manufacturer’s negligence


3)
Manufacturer’s breach of express warranty

What does all of this have to do with strict liability?

Strict liability does not apply to consumer contracts, it only applies to commercial contracts made with manufacturers/distributors.  If Kara makes something and sells it to me and I am injured she cannot be strictly liable. 
Greenman v. Yuba Power Products, Inc., 59 Cal.2d 57 (1963) pg. 729

I.
Π, Greenman, purchased a combination power tool that could be used as a saw, drill, 
and wood lathe.  He saw it demonstrated and read the brochure prepared by the 
manufacturer.  He subsequently purchased the necessary attachments to use the 
Shopsmith as a lathe.  After he had worked on the piece of wood several times it flew 
out of the machine and struck him in the forehead, inflicting serious injuries.  10 
months later he gave the retailer and manufacturer written notice of claimed breaches 
of warranties and filed a complaint.  Experts testified that inadequate set screws were 
used to hold parts of the machine together, and there were other positive ways of 
fastening the parts which would have prevented the accident.


A.
Is the manufacturer strictly liable for the injury complained of by Π as a result of 


a defect in the Shopsmith?


B.
Yes, the manufacturer is strictly liable.


C.
Jury returned a verdict for Π against the manufacturer.  Court dismissed claims 


against the retailer of the product.

II.
Rule:
A manufacturer is strictly liable in tort when an article he places on the 
market, knowing that it is to be used w/o inspection for defects, proves to have a 
defect that causes an injury to a human being.


A.
Rules defining and governing warranties that were developed to meet the needs of 

commercial transactions cannot properly be invoked to govern the manufacturer’s 

liability to those injured by their defective products unless those rules also serve 


the 
purposes for which such liability is imposed.  The purpose of such liability is 


to insure that the costs of injuries resulting from defective products are borne by 


the 
manufacturer that put such products on the market rather than by the injured 


persons who are powerless to protect themselves.  Implicit in the machine’s 



presence on the market was a representation that it would safely do the jobs for 


which it was built.  It should not be controlling whether the Π selected the 




machine b/c of the statements in 
the brochure, or b/c of the machine’s own 



appearance of excellence that belied the 
defect lurking beneath the surface.


B.
To establish the manufacturer’s liability it was sufficient that Π proved that he 


was injured while using the Shopsmith in a way in which it was intended to be 


used, and as a result of a defect in design and manufacture of which Π was not 


aware that machine was unsafe for its intended use. 

UCC requires notice of breach of warranty between two manufacturers, but when between a consumer and a manufacturer notice is not required. 

If you conclude that there is no breach of implied warranty then there is no negligence by implication. 
Shepard v. Superior Court, 76 Cal. App. 3d 16 (1977)

Dissent says that we want to spread the losses over all consumers of the product.  If this is unfeasible then perhaps the manufacturer will change their method of making the product.  


Calabrisi:  The burden should be on the mfg to protect consumers from risks of which they may not be aware.  Consumers have no way to know that they are receiving a defective product so the price of the defects should be built into the car.  For example, the car costs more either because it is better built, or because the company needs to count for the costs of potential liability.  

-
Enterprise Liability: this doctrine would hold an mfg liable for any damage that 
could be attributed to their product. 

-
* There are many, many annual injuries from ladders.  Hire someone else to clean 
your gutters, etc, for you – you’re actually increasing the net social welfare by paying 
someone who isn’t as well off and not injuring yourself (assuming that you’re 
creating/transferring more wealth).

Can consumers really value the safety features added to cars correctly?  Perhaps an airbag is only worth $300, but the company charges $1000 for the option and many consumers will pay for that option.  Other consumers though, will decline to purchase the car because it costs more – these marginal purchasers are the ones on which the company relies. 

*** Understand the difference (on economic grounds) between Strict Liability and the Negligence Standard of liability.
The full cost of products liability is actually, in general, born by society as a whole.  But, if this system were set up properly, the individuals/manufacturers who bear the risk would actually bear the costs.  
I.
Π’s were driving down the highway when another party lost control of their 
automobile and struck the Π’s auto from behind.  Due to a manufacturing defect in 
the rear latch of the auto the rear of the car came open and the two children fell out 
onto the highway.  The girl was run over by the car behind Π’s as the remained of the 
family watched.  She was killed and they filed suit against the negligent drivers and 
Δ, Ford Motor Company, for recovery in strict liability and warranty for physical 
injury to the parents and remaining child which resulted from severe emotional 
distress.


A.
Can strict liability be applied to this case?


B.
Yes, it can be applied.

II.
Rule:
A manufacturer is strictly liable in tort when an article he places on the 

market, knowing that it is to be used without inspection, proves to have a defect that 
causes injury to a human being.  


A.
Π must only prove that “while using the product in the way it was intended to be 


used, he was injured as a result of a defect in design and manufacture, of which he 

was not aware.”  


B.
A manufacturer owes a duty of care when: "(1) Whether plaintiff was located near 

the scene of the accident as contrasted with one who was a distance away from it.  

(2) Whether the shock resulted from a direct emotional impact upon plaintiff from 

the sensory and contemporaneous observance of the accident, as contrasted with 


learning of the accident from others after its occurrence.  (3) Whether plaintiff and 

the victim were closely related, as contrasted with an absence of any relationship 


or the presence of only a distant relationship."

C.
Under strict liability, like negligence, the harm must be reasonably foreseeable.  


And, as the court stipulates, such remedies are provided “to insure that the costs 


of injuries resulting from defective products are borne by the manufacturers.”
Strict liability was adopted by all of the states over a matter of only a few years.  Why did this happen so quickly?

- 
The reason for this is that if one state adopts a strict liability standard the cost of this (i.e. damages that the auto company has to pay) will be distributed across all consumers without all consumers receiving the same level of protection against harm.

The Rest. 3rd of Torts divides products liability into three categories: 1) manufacturing defect, 2) design defect, and 3) failure to warn. 

1).
Manufacturing defects:  these were there when the product was made – this is when a 
product departs from its intended design even though all possible care was taken.  

2).
Design defect:  this isn’t usually strict liability because any time there is an injury that 
would mean that an entire class of goods is unsafe – this must be used very judicially.  
Foreseeable risk of harm could have been mitigated or eliminated by a reasonable 
alternative design, and the lack of this adaptation made the product not reasonably 
safe.  These are the most common products liability actions. 

3).
Failure to warn:  defective if the foreseeable risk of harm could have been reduced or 
avoided by the provision of reasonable instructions or warnings, and the lack of these 
instructions or warnings rendered the product not reasonably safe. 
Rix v. General Motors Corp., 222 Mont. 318 (1986) pg. 737

I.
Π maintains he was injured by an unreasonably dangerous 1978 2-ton chassis-cab, which had been placed in the stream of commerce by GMC.  The pickup he was driving was hit from behind by the cab, which had been equipped with a water tank after sale by the GMC dealer.

Both parties stipulated the accident occurred b/c of brake failure.  Expert testimony from both parties established the fluids necessary to the baking system had escaped when a brake tube came out of a nut where it fastened to the top of the booster unit.  Witnesses also testified that the brake tube came out of the nut either b/c the tube broke or was improperly flared.  Π contends there was a manufacturing defect with the brake design, and GMC's knowledge of available technology coupled with the extensive use of the vehicle should have mandated a dual braking system, which would've provided extra braking power.

GMC agreed the brake tube was ineffective, but added the tube had been altered after it left the GMC assembly line, so the defective tube was not their responsibility (defect not present when it left the assembly line, but was introduced by someone else who later altered the product).  GMC further contended the single system was neither a design defect nor unreasonably dangerous, and that the accident would have occurred even if the truck had been equipped with a dual brake system.


A.
Did the trial court properly instruct the jury on strict liability?


B.
The instructions were adequate, but the case was reversed and remanded on other 


grounds.


C.
The jury found for Δ, GMC, and Π appeals.  Reversed, etc, on other grounds.

II.
Under a manufacturing defect theory, the essential question is whether the product was flawed or defective b/c it was not constructed correctly by the manufacturer.  In other words, a defectively manufactured product is flawed b/c it is constructed improperly w/o regard to whether the intended design of the manufacturer was safe or not.  Such defects result from some mishap in the manufacturing process itself, improper workmanship, or b/c defective materials were used in construction.

Significance: If a product has a material defect in construction that causes a personal injury to the user, strict liability usually will be imposed.  Π’s problems are of factual proof, and Π also has to prove the product in question deviated from the seller's design, not what specific conduct of the manufacturer led to the defect.  Π only needed to prove the brakes failed as a result of a manufacturing defect in the tube (strict liability), not what assembly line actions led to that defect.

When there is a manufacturing defect the problem concentrates on only one item – i.e. one car, as in this case.  If, however, there is a product design defect claim then the liability may cover an entire class of autos – i.e. every Ford Pinto built and sold in the united states that has that design. 
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Design Defect:

Prentis v. Yale Mfg. Co., 421 Mich 670 (1984) pg. 740
I.
Π was using a battery-powered forklift to place an engine in the back of a pickup 
truck.  When the power to the forklift surged he fell and broke his hip.  The Π sued 
for an alleged design defect arguing that Δ should have provided a seat or platform 
for the driver.  

A.
The trial judge refused to instruct the jury on breach of warranty.  Instead, he 



instructed them only on a theory of negligent design.  The court of appeals 



reversed, holding that both instructions should have been given.  This court 



affirms the decision of the trial court.


B.
Should the negligence test apply to products liability actions predicated upon 



defective design?


C.
Yes.  Design defects should be judged using a negligence test so that they jury 


may weigh the risk of injury against the costs of safer design (BPL).

II.
The refusal to instruct on a breach of warranty was not a reversible error.  


A.
Π must prove that the Δ failed to exercise reasonable care in the adoption of a safe 

plan of design, in light of any reasonably foreseeable use of the product.


B.
Rationale for the Risk-Utility Test:


1.
Design defects result from deliberate decisions of the Δ, and Π’s should be 



able to learn of these facts.



2.
Negligence standard would encourage safer design by rewarding careful Δ’s.



3.
A high threshold of fault is required in these cases b/c any determination of 



fault means that the entire line is defective.


4.
This method is fair since a careful manufacturer should not bear the burden of 



paying losses caused by a negligent seller.


C.
This negligence theory is indistinguishable from breach of implied warrant and so 

the court reinstates the verdict of the trial court.

The most common test really has factors that are not included in the Hand Formula.  

Generally, negligence is more likely to win money than design defects under strict liability – even though the test is ultimately the same it is better to instruct the jury on negligence.  
O’Brien v. Muskin Corp., 94 N.J. 169 (1983) pg. 747

I.
The dumb Π jumped from either a platform or the roof over the garage into a shallow 
above-ground swimming pool.  After hitting his head on the bottom and sustaining 
severe injuries he sued for a design defect and lack of adequate warnings.

A.
The judge did not allow the jury to consider the design defect; rather, they were 


only allowed to consider the adequacy of the warnings.


B.
The jury found for the Δ, but the court of appeals reversed and this court affirms 


and remands on the grounds that the jury should be allowed to consider whether 


there is a design defect.


C.
Does the Π bear the burden of proving a design defect based on a risk-utility 



analysis?


1.
Yes.



2.
Defective design and inadequate warning claims turn on a duty of the 





manufacturer to the Π.

II.
This court applies the Risk-Utility Test (see pg. 750 of the text)


A.
Do the risks of injury so outweigh the utility of the product as to constitute a 



defect?  The jury should have been allowed to consider this question.


B.
Considerations: 1) usefulness of product, 2) likelihood of injury, 3) availability of 


safer substitutes, 4) ability to eliminate the unsafe character of the product, 5) 



associated costs of eliminating the unsafe nature, 6) ability to avoid danger by the 


exercise of reasonable care, 7) awareness of the inherent dangers, and 8) the 



feasibility of spreading potential losses through price-setting or insurance.

The latex product used to make the liner for this pool was not used for any other above-ground pools.  The Δ claims that the use of this material was a state-of-the-art application.  

Why is the Π still allowed to prove that there is a defect in this product?

-
This application might fail on the risk/utility comparison basis. 

-
This case is the height of expansion of product liability and is disfavored by many courts today. 
Courts developed a few different tests: 1) consumer expectations, and 2) risk/utility.  What kind of dangerousness would a consumer expect a product to have?  What is the risk of a product compared to its utility?

-
Courts began to add the requirement that a Π prove that there is a reasonable alternative design before they can claim a design defect based on the risk/utility test.  
Warnings Defect:

A good warning should accomplish 3 things: 1) it should get the users attention, 2) it should explain what the hazard is, and 3) it should tell the consumer how to avoid the risk.  
Anderson v. Owens-Corning Fiberglas Corp., 53 Cal.3d 987 (1991) pg. 755

I.
Π was an electrician at a naval ship yard and contracted asbestosis after working with 
the product for 35 years.  He sued Δ based on a products liability theory of failure to 
warn.  The trial court allowed state-of-the-art evidence of known and knowable risks 
from asbestos exposure at the time Δ distributed their insulation.  The trial court then 
granted a new trial following a verdict for Δ.  This court affirms the allowance of the 
state-of-the-art evidence.

A.
Is the state-of-the-art evidence admissible in an action upon a warnings defect?

B.
Yes.  This evidence is admissible when there is an issue of whether a particular 


risk was known or knowable by the application of scientific knowledge available 


at that time.
II.
Evidence that a particular risk was neither known nor knowable by the application of 
scientific knowledge available at the time of manufacture and distribution provides a 
defense to warnings defect cases.


A.
Knowledge or knowability must be an element of a cause of action for failure to 


warn in a products liability action. 

B.
A manufacturer is not an absolute insurer of his product – he must analyze all 



known scientific data and warn if any of the data shows risks from that product. 

This court says that the standard in CA is still strict liability, but that they can still consider issues of fault.  Even if the mfg. acted reasonably from his own point of view, he may still be held liable for not knowing facts or evidence that are known by the general scientific community.  
Res. 3d of Torts and Bernstein claim that it doesn’t matter if you apply strict liability or negligence if you apply a fault standard.  

There is no duty to warn of obvious dangers.  

Problems of proof:  these may be more of a hurdle to a legal case than the actual legal questions.  
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Friedman v. G.M., 43 Ohio St.2d 209 (1975) pg. 764

I.
Π tried to start his car while it was in “drive” and it leaped forward causing him to 
loose control and injure himself and his family.  Π sued Δ based on a product defect 
and he produced only circumstantial evidence to show that the car was defective.  The 
trial court granted a directed verdict for the Δ.

A.
The court of appeals reversed the directed verdict for Δ on the grounds that 



reasonable minds could differ on the evidence.  The state supreme court affirmed 


the court of appeals. 


B.
The primary question was whether the Π could use circumstantial evidence to 



make out a prima facie case for a defective product.



1.
Yes, circumstantial evidence may be used.



2.
The elements of a defective product may be proved by circumstantial 





evidence where a preponderance of the evidence establishes that it was caused 


by a defect. 

II.
Dissent:  Π only produced evidence that something unusual happened and there was 
no testimony that the defect probably existed at the time the car was manufactured.  J. 
Stern would uphold the trial court’s grant of a directed verdict. 

Why did the Π do this in the first place?  This was just a dumb thing to do.  

The expert that testified said that even after the accident the car still started in drive.  However, the expert did not testify as to any specific defect.  What theory would the Π has as to why the car malfunctioned?  Is this a design defect, a manufacturing defect, or something that happened after the car was manufactured?  
-
Is it true that this could only happen if there was some kind of defect?

Can you bring in evidence of post-accident product improvements?  Generally no, but this is a recent modification to the Federal Rules of Evidence.  The argument for disallowing this evidence is that we do not want to discourage companies from making their product safer.  Further, it is possible that the juries will misuse this evidence.  Just because a product was modified to make it safer does not mean that a product was unreasonably safe before the modification. 
Daly v. G.M., 20 Cal.3d 725 (1978) pg. 770

I.
Π was killed when the door latch in his auto gave out during an accident.  The Π was drunk and now wearing his seat belt when the accident occurred.  Δ, General Motors, claimed that contributory negligence or comparative fault doctrines should bar recovery.  The jury found for Δ.

A.
Jury found for Δ and this court reverses.


B.
Which negligence principle applies to actions founded on strict products liability?


C.
Comparative fault applies in this jurisdiction.

II.
The court held that strict liability is not absolute liability.  While contributory 
negligence has been applied in the past, this court is moving toward a comparative 
fault analysis in order to place the burden of loss on the manufacturer rather than the 
powerless consumer.  


A.
Comparative fault will reduce the consumer’s recovery to the extent that his own 


lack of reasonable care contributed to his injury.


B.
Comparative fault can be applied to strict liability actions.  The purpose of this is 


to reduce the burden of proof on the consumer.

Strict liability test applied in most jurisdiction is not true strict liability because they generally apply a negligence formula.  

The court does not believe that comparative fault is particularly harsh because they removed the old “assumption of risk” bar to recovery (contributory/comparative distinction).  Some jurisdictions still allow the assumption of risk defense.  
Ford Motor Co. v. Matthews, 291 So.2d 169 (1974) pg. 775

I.
Π was killed when he was run over by his tractor after attempting to start it while 
standing next to it.  The mechanism that was supposed to prevent the tractor from 
starting while in gear was malfunctioning.  The jury found for Π and granted a reward 
of over $74k. 

A.
Δ appealed the jury verdict for Π, and this court affirmed that verdict.

B.
May a manufacturer be liable for injuries caused by reasonably foreseeable uses 


of its products?



1.
Yes.  


2.
Mfg.’s are liable for reasonably foreseeable, though possibly abnormal, uses 



of their product. 

II.
Ford defended based on Res. 2nd of Torts § 402A which states that sellers are not 
liable for injuries resulting from abnormal handling of a product. 



A.
This section applies primarily to instances where there is no defect in the product 


or the defect played no part in causing the accident. 


B.
Manufacturers are not liable for injuries resulting from abnormal use when such 


use is not reasonably foreseeable.



1.
The injurious use in this instance was foreseeable.



2.
Δ tried to guard against such use by installing a safety switch.



3.
The safety mechanism failed and the injury resulted.


C.
Even if Π was negligent, this negligence was reasonably foreseeable and is not a 


bar to an action based on strict liability.

Δ claims that this is misuse of the product because everyone knows that you’re supposed to start a tractor while sitting on it.  However, the court says that while misuse will sometimes relieve the Δ of liability, this only happens when the misuse is not foreseeable.  In this case, since the tractor was not designed to start while in gear this issue was obviously foreseeable – they anticipated the safety problem so they were liable when it did not work.  
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Daubert v. Merrell Dow Pharmaceuticals, Inc., 113 S.Ct. 2786 (1993)

I.
Π’s alleged that their severe birth defects were caused when their mothers ingested 
Bendectin, an anti-nausea drug.  Δ’s filed a motion for summary judgment based on 
human statistical evidence that the drug was not dangerous.  Δ’s opposed this motion 
by introducing evidence from their own expert who concluded that the drug does 
cause birth defects.  The trial court held that “scientific evidence should only be 
admitted if it has general acceptance in the field to which it belongs” (Frye v. U.S.).  
The court of appeals agreed and affirmed the trial court.  The Supreme Court reverses 
and remands. 


A.
Do the Federal Rules of evidence require “general acceptance” of a scientific 



method as a prerequisite to admissibility of testimony?



1.
No, it does not require this.



2.
FRE Rule 702 has replaced the Frye test. 


B.
Under the FRE’s the judge must only ensure that testimony is “reliable and 



relevant,” and need only consider the general acceptance of the scientific 




technique to determine its reliability.  Though general acceptance may be a factor 


it is not a necessary precondition for admissibility. 
II.
The Supreme Court reversed and remanded because the FRE’s do not require general 
acceptance of a scientific technique in the community as an absolute prerequisite to 
admissibility of expert witness testimony. 

Old Frye test required that testimony be generally accepted in the field. 

The relevancy test was said to allow in a lot of “junk science” while the reliability standard excluded too much testimony in some cases.  
The court concluded that under FRE Rule 702 the “reliability” test was the correct test.  

The evidence provided by science is much more reliable when there is pre-litigation research being conducted.  For example, science that has been subject to peer review is much more reliable.  If there is no peer review then you should show some objective source of your research.

The pertinent inquiry in this case is causation: Was the injury caused by the drug?

-
There is general causation and specific causation.  

-
General causation means that the drug can cause this type of injury; however CA law requires specific causation.

-
Judge holds that the drug has to at least double the chance of birth defects. 

-
In this case the Π could not prove causation because none of the experts were willing to say that the drug at least doubled the chance of birth defects.  
Kumho Tire v. Carmichael, 526 U.S. 137 (1999)

I.
Respondent customers sued petitioner tire maker after a tire blew out on their minivan. Respondents' expert in tire failure analysis intended to testify that a defect in the tire's manufacture or design caused the blow-out. The district court excluded the expert's testimony after an examination of Daubert's reliability-related factors. The court of appeals reversed. On appeal, the Court held that the Daubert standard of evidentiary reliability was not limited to scientific testimony but extended to all expert testimony. A trial judge could have considered Daubert's specific factors to assess reliability and to determine admissibility. However, the Court emphasized that while a trial judge may consider those factors, the factors may or may not apply in a particular case. The Court found that some of Daubert's questions were helpful in evaluating the reliability even of experience-based testimony. The Court concluded that refusal to admit the testimony of respondents' expert was not an abuse of discretion where no evidence existed that any other tire expert accepted the methodology of respondent's expert.
While the testimony of the expert was not scientifically based it was still controlled by Daubert and the judge did not abuse his discretion by excluding the testimony.  
For the purposes of expert testimony is there any difference between scientific and non-scientific evidence?  The court of appeals thought that there was a difference and reversed the district court’s opinion on this matter.  However, the supreme court felt that the court of appeals was wrong because there should be no difference between scientific and non-scientific testimony.  The court, however, properly excluded the testimony if they did not feel that it was reliable. 

-
Is that field of expertise known to reach reliable results?

-
Courts can add other factors under Daubert and Kumho
-
Many states (appx 15) have retained the old Frye test
Kuhn v. Sandoz Pharmaceuticals Corp., 270 Kan. 443 (2000)

I.
After decedent gave birth to her son, she was given a tablet of Parlodel during dinner to prevent postpartum lactation. Shortly after receiving the Parlodel, decedent experienced an allergic reaction and died. Plaintiffs, mother, husband, and son, brought a wrongful death cause of action against defendant pharmaceutical corporation. Defendant moved for summary judgment. After finding the opinion testimony of plaintiff's three expert witnesses concerning causation was unreliable under the Frye test, the trial court granted defendant's motion for summary judgment. The court reversed and remanded. The trial court erred when it subjected the experts' testimony to the Frye test and genuine issues of material fact remained as to the cause of decedent's death. The weight of the experts' testimony did not depend on the validity of scientific principals and practices developed by others but on the accuracy of observation, the extent of training, and the reliability of the experts' interpretations. The Frye test was exclusively concerned with the methodologies underlying expert testimony, and therefore did not apply to the experts' opinion testimony.
Basis of the expert’s determinations was not within the scope of the Frye test – expert interpretations v. scientific methodologies. 

The general acceptance test does not apply here because it only applies to novel scientific theories.  

Differential diagnosis: ex – we know that there are four possible causes of X, we can eliminate three of those causes so A must be the cause.  However, this is not medically sufficient evidence of causation because you are only basing the opinion on those causes that you know of.  
1).
Let experts testify and cross-examination will solve the problem.

2).
Some evidence is so overwhelming that there should be some background test of the 
evidence – This is the Frye test.

3).
Problems are endemic to the system because there is an unlimited number of experts 
and the parties can always find someone who agrees with their opinion. 
Peterson v. Lou Bachrodt Chevrolet Co., 61 Ill.2d 17 (1975)

I.
Two children were struck by a car and one was killed while the other had to have his 
leg amputated.  The Π sued the driver of the used car, the owners of the car, and the 
dealer who sold the used car.  One of the Π’s claims was for strict products liability 
against the use car dealer.  The circuit court dismissed the strict liability count, the 
appellate court reversed, and the state supreme court affirmed the dismissal of the 
claim. 


A.
Is a seller of used products liable for strict products liability?



1.
No, a remote retailer who is outside of the original production and marketing 



chain is not subject to strict products liability.



2.
The original retail seller of a product may be held liable because they can 




exert pressure of the manufacturer to enhance the safety of the product, and 



they are allowed to seek indemnification from the manufacturer.

B.
The court declines to make used car dealers an insure against defects that may 



have arisen after the chain of distribution was completed. 

II.
The dissent claims that when a defect is discoverable upon reasonable inspection a 
seller who places the defective product in the steam of commerce should be subject to 
strict products liability.

Used car dealers are typically outside of the chain of distribution.  Retailers can get indemnified from the manufacturer, but used car dealers cannot.  

If there was a failure to exercise reasonable care on behalf of the seller there may be liability.  Also, if the marketing of the used product would give rise to expectations that it would be no more dangerous than a new product there may be liability. 
Hector v. Cedars-Sinai Medical Ctr., 180 Cal.App.3d 493 (1986)

I.
Π sued for negligence, strict liability, and breach of warranty after a hospital installed 
a defective pace maker.  The Δ maintained that it was not liable because it was not a 
part of the producing and marketing enterprise; rather, they were simply providing a 
service.  The trial court granted the motion to dismiss.

A.
Is a provider of medical services subject to strict products liability?



1.
No.



2.
The hospital did not provide a product; it only provided a professional service.


B.
Strict products liability exists only where the party plays an integral part in the 


overall production and marketing enterprise. 

II.
The Δ is in no position to encourage the mfg. to make a safer product and if liability 
were placed upon the service provider (hospital) it would have to distribute the risks 
and costs across the public, increasing the cost of health care.

Π sued the hospital, the manufacturer of the pacemaker, and the doctor.  

Where is the dividing line between a provider of services and a provider of goods.  
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There are two types of nuisance but they really have little in common: public nuisance and private nuisance.  


-
Public nuisance:  interference with a right common to the general public.  This harm must be substantial and for a private party to sue on these grounds their harm must be different in kind from that suffered by the public in general. 


-
Private nuisance:  may be based on negligence or intentional conduct that harms another private party.  There is no strict liability for private nuisance; you must prove either intent or negligence.  In a utility test the Π must prove that either the harm incurred outweighed the benefit, or it would be unfair for the Π to bear the harm.
Philadelphia Electric Co. v. Hercules, Inc., 762 F.2d 303 (3rd Cir. 1985)

I.
PICCO was the original owner of a tract of land which was subsequently sold to 
PECO.  Hercules is the successor corporation of PICCO and when it was discovered 
that toxins were leeching into the Delaware river PECO was forced to eliminate the 
pollution at a cost of $400,000.  PECO then sued Hercules on theories of public and 
private nuisance to receive reimbursement for the expense.


A.
Two questions: 1) Can seller be liable to purchaser for private nuisance?  2) Can a 

party sue for public nuisance when they suffer no particular damage in the 




exercise of a right common to the general public?


B.
Both questions are answered with a “no”.



1.
Δ did not interfere with Π’s use and enjoyment of the land, there was no 




fraudulent concealment of the condition of the land, and Π had full 





opportunity to inspect the land prior to purchase.


2.
There is no standing to bring a claim of public nuisance without particular 




damage.  The Π must suffer a kind of harm different from that suffered by 




members of the general public.  Generally, only the state can bring an action 



for public nuisance. 
Morgan v. High Penn Oil Co., 238 N.C. 185 (1985)

I.
Π owned a tract of land with a home, a restaurant, and accommodations for 32 
trailers.  The Δ’s refinery, located nearby, emitted nauseating gases and Π filed suit 
for private nuisance and sought an injunction for the same.  The trial court awarded 
$2,500 and enjoined Δ from continuing the nuisance. 


A.
Δ argues that it cannot be held liable for nuisance when it operates the facility in 


a non-negligent manner.


B.
Rule:  Negligence is not required when the interference that causes the nuisance is 

intentional. 



1.
Nuisance may be either intentional or unintentional.



2.
The fumes did inhibit Π’s use and enjoyment of his land.

II.
One may be liable for intentional private nuisance if the person intended to cause the 
interference, or if he knew that the interference would certainly or probably result 
from his conduct.  This court noted that the Δ was liable because it “intentionally and 
unreasonably” caused the noxious gas to escape.  Why did the court use the word 
“unreasonably?”



- Could “unreasonably” be a hint at the economic underpinnings of this analysis?  Perhaps in some instances it would be reasonable to let these gases escape – the value of this product might be more than the value of the Π’s comfort.
Carpenter v. The Double R Cattle Company, Inc., 108 Idaho 602 (1985)

I.
The 9,000 cattle feeding next to Π’s land produced an unpleasant odor and pollution. 

A.
Two questions: 1) Should the utility of the conduct be considered?  2) Should 



compensation be given for a continuing nuisance though that activity is allowed to 

continue?


B.
Yes and No.



1.
A nuisance may be allowed to continue when the utility of that activity is 




great, such as the production of cattle in Idaho where there is little other 




economic activity. 



2.
Compensation need not be given to persons suffering from a continuing 




nuisance because the court feels that this would place an unreasonable burden 



upon the party causing the nuisance. 
II.
Dissent – I prefer the argument of the dissent.


A.
The Π should be compensated for a continuing nuisance, even when the utility of 


that activity is high.  The Π deserves some compensation for this invasion and 


perhaps the agricultural interests should pay for the nuisance and include it as an 


external cost of operating the feed lot.


B.
Since this nuisance should be allowed to continue due to its utility the Π should 


also be compensated for his loss of property rights.

Winget v. Winn-Dixie Stores, Inc., 242 S.C. 152 (1963)

I.
Π complains because a grocery store was erected next to his home.  All of the zoning 
was appropriate and legal.  The Π’s argument is based on the contentions that crowds, 
traffic, fumes, trash trucks, street sweepers, lights, noxious odors, and trash were all 
nuisances that resulted from the operation of the store.  There was also evidence that 
the value of his property decreased by $4,000 as a result of the store’s construction 
and the jury awarded $5,000 in damages. 


A.
Two questions:  1) Can there be a nuisance by reason of location in this case?  2) 


Do interferences that do not arise through the normal operation of a store 




constitute nuisances?


B.
No and Yes.



1.
When the statutory requirements are met in erecting the store there can be no 



nuisance by virtue of location.


2.
Interferences that are not normal and incidental to the operation of a store 




(trash, fans, lighting, and odors) can constitute a private nuisance. 

II.
The motion for a new trial (by Δ) was granted because the trial court erred in 
admitting evidence of the depreciation in value of the property since only those 
damages resulting from the abnormal operation of the market (and not zoning) should 
be considered. 


A.
If (as it was in this case) the property was zoned as such when the Π bought the 


land then he had knowledge of that ordinance and cannot complain of the location 

of the business.


B.
On the other hand, if there was a request for a zoning change after Π owned the 


property then he should have lobbied the Zoning Board to not change the zoning 


in that area. 


C.
Could Π have an action against the zoning board if he lobbied in opposition to the 

change on grounds of public and private nuisance and those nuisances were, in 


fact, realized after the rezoning?

Coase:

Pigou’s theory (Pigouvian taxes) is actually incorrect – Caose has some interesting perspectives on Pigou’s theories. 

The burden should be placed on the lowest-cost avoider.  Transaction costs are the limiting factor in most instances – it is expensive to gather data and negotiate.  
Fountainebleau Hotel:

There is no property right to sunlight.  

Calabresi & Melamed:

This theory distinguishes between property rules and liability rules.  Property rights are absolute and cannot be parted with until they are contracted out-of.  You don’t have to sell your property rights, but you may if you want.  A liability rule gives the power to exclude others, but others may interfere in this right if they compensate you (this is analogous to modern property rights in the way that public parties, i.e. gov’t, can interfere with your rights as long as they pay you.).

In either case there is a property right – the distinction is whether this right is enforced by a property or liability rule.

Boomer (read this case for next week)
For negligent nuisance, you must show that the Π suffered unreasonable damage to his property and that the damage was caused by the Δ’s unreasonable use of his property.
For intentional nuisance, you do not have to show that the Δ’s use of his own land was unreasonable.  

Why would you ever grant an injunction in a nuisance case when there can be a monetary remedy that will make the Π whole?  The Anglo-American tradition gives a high weight to property rights – if the court did not grant an injunction and only awarded full damages then it would be paramount to giving the right of imminent domain to private parties.  Also, damages do not typically take account of the subjective value of the property. 
-
Nuisance is an action that generally applies to private land owners.

Spur Industries v. Del E. Webb

He developed land in the Sun City, Arizona, area and one of his properties began to encroach on the nearby cattle feed lot.
Generally, if you come to a nuisance you cannot sue for that nuisance.  This means that if you move into an area knowing that the nuisance is present then you can not sue for its presence.  This general rule is not applied strictly in this case because of the interests of the many other people who live in the area and own hundreds, if not thousands, of lots in the area.  Essentially, Spur is the lowest cost avoider in this case.

-
Del Webb will have to indemnify the farmer (Spur) for the expenses associated with moving the farm.

-
But, despite the indemnification, Spur will still have to move the farm and is enjoined from operating the cattle lot in the area of the community.  

-
A main problem with the lowest-cost avoider theory is that it is ex post.  

-
Perhaps this decision will cause land developers to more carefully consider the surroundings when they purchase land and avoid the expense of this indemnification by either purchasing the near-by feed lot or locate farther away from the feed lot.

Respondeat Superior – Vicarious Liability

Lundberg v. State (1969)

The Δ was an employee of the state and did not live near his new office.  One Monday morning he was driving back to the office from his home and while illegally passing a truck he crashed into an oncoming car.  The state was paying for his transportation expenses and hotel during the week.  

Generally, an employee’s negligence will be imputed to the employer if he is acting within the scope of employment at that time.  
Dissent rejects the “outside the scope of employment” test and states that if the work of the employee creates the necessity for travel, he is in the course of his employment, though he is serving at the same time some other purpose of his own. 

Fruit v. Schreiner (1972)

Π was a life insurance salesman who was at a sales convention.  He was supposedly in the course of his employment because the insurance company told him to go to the convention and told him to socialize freely with other persons at the event.  
On appeal, Δ argued that no reasonable jury could find that Fruit was acting within the scope of his employment when driving back from a bar late at night.  

There are some rationales for this decision: encourage employers to hire responsible employees, the employer and employee are essentially one entity at the time, deep pockets rationale, risk spreading rationale, employer is more able to insure against losses. 

See note 2 on page 663... “frolic” as within the scope of employment. 

What did the insurance company here do wrong?  Nothing really.  The employer is just held liable regardless of their acts or the acts of the employee as long as he is negligent. 

Feminist perspective on vicarious liability...

Some states still have charitable immunity in place to protect non-profit employers from vicarious liability.  

*** “Control” theory and “furthering the employer” theory of vicarious liability.  

Punitive damages can only be awarded in vicarious liability cases when the employer actually told the employee to go out and do the deed that brought about liability.
-
always sue for the substantive crime plus vicarious liability, sometimes evidence will be allowed in for one and not the other
Murrell v. Goertz (1979)

The individual was actually an independent contractor of an independent contractor of the newspaper company.  
If there is a legal independent contractor relationship but the RPP on the street would recognize that person as an employee then there may still be liability. 

Maloney v. Rath (1968)

You cannot delegate authority to fix your breaks to an independent contractor and then claim that you are not liable when they fail. 

- 
you might still be able to sue for indemnification

If you hire an independent contractor to do work for you that is inherently dangerous you are still liable for any damages.  

Also, if you hire an independent contractor to do something illegal for you, you are still liable for their actions.  

Invasion of Privacy

There are four separate torts:

1).
Violation of the right of publicity or appropriation of identity


-
actionable if name or picture has been appropriated for profit or benefit

2).
Intrusion, publication of private facts and false-like invasion

3).

4).


Flake v. Greensboro News Co. (N.C. 1938)

Π’s picture was accidentally used in a commercial advertisement without her consent.  Court noted that she could only recover nominal damages but the court could find in her favor.  She sued for damages based on libel and invasion of privacy – verdict in her favor but only nominal damages.  
There can be recovery when a commercial advertisement is structured so that it evokes your image even though it is not.  

Pearson v. Dodd (D.C. Cir. 1969)

Injuries from intrusion and intrusion of privacy must be kept separate.  This information, however, was protected by the first amendment so it becomes almost impossible for anyone to sue for intrusion of privacy.

Intrusion:


The cause of action for intrusion must involve a private conversation or conveyance of information where there is an expectation of privacy by the individual plaintiff.  

Texas Skagg, Inc. v. Groves

I.
Δ wrote two bad checks, but as soon as she learned that there were insufficient funds 
she sent a money order to cover the bad checks.  

II.
The reason that she is not guilty is primarily because the statute requires an intent to 
defraud at the time the check is written.  


A.
Just because one is acquitted in a criminal prosecution does not mean that they 


are not guilty such that the malicious prosecution claim will be satisfied.


B.
The standard is different – beyond a reasonable doubt v. preponderance of the 


evidence.

Alaska is the only state that gives attorney’s fees to the other party if the plaintiff looses.  

Even if an attorney thinks a cause of action is bogus and the Π thinks that he can win the suit, the attorney would be exempt from any malicious prosecution suit.  

Grainger v. Hill
I.
Extortion 

A.
A letter of complaint (state that ‘we’ are going to do x...if we don’t get y) is the 


best method of starting out because it is not part of the legal process and is not 


open to an abuse of process action. 


B.
There must be a purpose to the process other than that for which it was designed.  
Lumley v. Guy

I.
A tort action for intentional inducement to breech a contract is available at common 
law.  Not all K’s, however, are subject to this tort.


A.
Does not apply to K’s that are illegal or contrary to public policy. 


B.
Any unenforceable K is not subject to this tort ( K’s with minors, K’s subject to 


consideration, or any other K’s that are unenforceable.  

II.
Δ is only liable for interfering with the K is he actively tries to do so.  Merely offering 
the other party another deal is insufficient for this tort.  


A.
Ex:  New York courts are unlikely to enforce a non-compete agreement.


B.
Δ must “intend” to interfere with the K; i.e. they must, at the very least, know 



about the K with the other party

Adler, et al v. Epstein

I.
Lawyer (Δ, Epstein) left the firm he was working for and sent letters to all of his 
clients asking them to follow him to his new firm.  The lower court held that this was 
toritous interference with a contractual relationship.  

A.
Was this conduct protected communication under the 1st Amendment?



1.
No, this is not constitutionally protected.



2.
Generally, commercial speech is not constitutionally protected.  Commercial 



speech is actually advertising. 






a.
though this might have been commercial speech to some extent the 






government does have an interest in preventing others from engaging in 




harmful commercial activity; i.e. inducing others to break a K




b.
these letters were more than just an advertisement


B.
Was this communication “wrong”?



1.
nature of actor’s conduct


2.
actor’s motive



3.
the interest of the other party with which the actor interferes



4.
the interests sought to be advanced by the actor



5.
social interest in protecting the actions of the actor



6.
proximity and remoteness of the actor’s conduct to the interference



7.
relationship between the parties

II.
It might actually be in the best interest of the clients to know that the Δ is starting his 
own firm.  He has a relationship with those clients and might be able to serve them 
better than the old firm would in his absence. 

A.
Many times when tortuous interference comes into question is in the case of 



agency relationships.  Ex: real estate brokers ( wait until the brokerage K 



expires and negotiate directly with the other party

-
At one time the law of civil conspiracy prevented labor unions from functioning. 

Brimelow v. Casson

I.
This is the case that includes the poem and involves the show girl working as a prostitute with a dwarf.  The breech of K in this case did not trigger a tortious interference since the K was against public policy.  

Swinton v. Whitinsville Savings Bank

I.
House is infested with termites.  Seller knew about termites but bank did not tell him.  
Court held that the bank could not be held liable since there was no fiduciary 
obligation to inform the purchaser of the infestation.  


A.
No duty to disclose without a fiduciary obligation to the other party.


B.
Misrepresentation issues were adopted more slowly in the real estate field than in 

many others.



1.
Caveat emptor – Let the buyer beware.



2.
Real Estate is easy to inspect and the parties are on relative parity in terms of 



knowledge; each party has a right to inspect and you can easily obtain home 



warranties or professional inspections before purchase. 

Griffith v. Byers Construction Co.

I.
Land developer sold property with overly salty soil on which nothing could grow.  
The purchasers of the property sued.  The seller had special knowledge of the 
property and knew, or should’ve known, that this would be a material issue for 
prospective purchasers. 

Derry v. Peek

I.
Δ’s sold shares in their company that was developing a tramway and Π sued for 
misrepresentation because the Δ made statements to the effect that the tram could run 
by steam or mechanized means.  The Π believed these statements and relied on them 
in making the investment.  The company eventually failed to organize and the stock 
decreased dramatically in value.


A.
This case relies, in part, on the old factor that there was no scienter; i.e. the was 


no intent to defraud because the Δ believed that statement was true. 


B.
A representation must be knowingly made without belief in its truth, or made 



recklessly and carelessly whether true or false.


C.
Res. 2nd § 526 deals with these issues and is essentially the same and the language 

above...also includes a qualification relating to ones confidence in the accuracy 


of the statement, and knowledge that one does not have a basis for his 





representations, whether express or implied. 



1.
Under modern law there is also negligent misrepresentation; fraud is not 




required.



2.
Some jurisdiction recognize a claim for innocent misrepresentation. Requires 



privity of K, and the “seller has to gain what the buyer is loosing.”


D.
This is an objective standard.  Would a reasonable person situated as the Π rely 


on this situation?

International Products Company v. Erie R.R. Co.

I.
This case involves a dock fire where the Π’s product was burned.  The real issue 
revolves around the fact that the Π had called several days earlier to ask which dock 
his cargo was stored at.  The Δ told him it was stored at dock F when it was actually 
stored at dock D, the one that caught on fire.  Thus, the Π insured his property at the 
wrong dock and the insurance company refused to cover the loss.  


A.
In modern insurance law the insurance company would almost definitely be 



required to pay – the location of the merchandise would be an immaterial fact if 


there was no substantial difference between the two docks.  

B.
Here, the Π reasonably relied on the information provided by the Δ, and that Δ 


had a duty to covey accurate information to the other party.  The parties knew 


each other well and did quite a bit of business with one another. 


C.
For liability for a false statement there must be: 



1.
knowledge the that information is required for a serious purpose



2.
knowledge that the listener intends to rely



3.
an injury occurs based on that reliance

Winter v. G.P. Putnam’s Sons

I.
Π purchased a copy of a book about edible wild mushrooms.  As it turns out, one of 
the mushrooms pictured in the book wasn’t entirely edible and the Π had to get a 
liver implant after a long stay in the hospital.  The court suggests that book 
publishers can never be liable for products liability issues.  


A.
This case is more akin to a negligence action – there can never be strict liability 


in this type of case.
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Next Thursday review session 

Misrepresentation 

Action for deceit or fraud – 

1.      intentional misrepresentation – first misrepresentation 

2.      Then cienter (intent to induce reliance – 

3.      Justifiable reliance 

4.      Damages 

Non disclosure only actionable under the common law 

Negligent misrepresentation (peak case) did not state cause of action need it be intentional or cienter

Erie case this was relzxed a bit allowed it for negligent misrepresneation 

Under modern law the standard is basically the same

No requirement for cienter in negligent misrep

In some states – innocent misrepresentation also states a cuase of action 

Odd case of hanberry v. herse corp

P bought from the first D a pair of shoes and second D – herst corp and gave seal to shoe

P sliped on floor alleged that slippery shoes

Ct reversed on 2 counts negligent misrep

If person invites reliance on an opinion sufficient (modern liberal case) duty to a third party or to s/one who reads your rep if you invite reliance on that opinion.
All they said were that the good house keeping seal – that this shoe is a good shoe

CT said ISSUE for the jury to determine whether a ‘good shoe’ means that a brand new shoe on vinely floor would NOT be slippery at all!

Sort of absurd case!

What is duty of a third party who certifies quality of a product to consumers?

Good housekeeping seal, what does it mean? What liable for?

UL seal of approval like on electronic, and they misrep do they have a duty to anyone?

Is the assertion that shoes are ‘good ones’ a mere opinion

Mere opinion not actionable – must be a statement of a fact

If yeah a fact what does “good one” mean? 

Accident proof, no slip? Does “good one” really mean that

Is this always a jury issue or could court find that ‘good one’ doesn’t go so far

Can 3rd party not actually responsible for producing the product limit its liability? 

Good housekeeping says this product not a good one, we will pay you for that 

If turns out to be not a good shoe, we just give you a new pair of shoes – two different standards of liability here

Whether a reasonable consumer understand 

Issue for the jury? 

Ct answers all questions to make hersh responsible, Bernstein disagrees w/ all of them thinks that ct could have granted SJ in this case

Sue shoe company for using the good house keeping seal of approval

Is the company – and they advertise – our shoes meet good housekeeping

Are they reping that good housekeeping is saying ‘good ones’

Or that they are saying that they are ‘good ones’ 

Are they representing anything other than certified – by s/one else 

Or actually that non dairy

Or actually that religious law

To what extent the company was marketing to people w/ dairy allergies – more likely misrepresentation even if not marketing to those people, did they know that a significant protion of their market

Store to kosher foods 

Unreasonable if representing it other than kosher product

A waldon and sons inc.

Weird case – innocent mispresentation but note 2 says that allows laiblity for innocent misrepresentation 

THIS IS NOT INNOCENT MISREP but OF NEGLIGENT MISREP.  

Court concluded that falsely and recklessly misrepresented – N

Restatement test – all you can get – property is worth this much s/ jurisdictions like Michigan – extra money the P got from the bargain 

Understand that 

For innocent misrep

No need to prove: Cienter or Negligence

Proof rep that was false – 

Breach of warranty case 

Parole evidence rule does not apply in tort 

In contracts class no can bring anything outside of writing

But in tort can say that this was orally 

Liability to 3rd parties for representation:

The maker of fraudulent misrepresentation – that the speaker has reason to expect may rely on it 

If fraudulent misrepresnetioan – is braod – anyone (not neceesarliyt reasonably foreseeable) to rely on it

Speaker making negligent misrepresentation (you have smaller/narrower liability)

Credit alliance case:

No duty to the P – and the reason why is because – on the part of the auditors

EAB case made loans to magestic sued accountants for negligence and overstating

DID NOT KNOW THIS COMPANY IN PARTICULAR WOULD USE THE AUDIT

In the other case the auditing firm had knowledge – knew that the audit would be conducted for a specific purpose 

NY rule goes back – stricter rule says that third party will e lialbity when the relationship b/w the P and the D approach privity – when the speaker was aware that representation would be used for a particular purpose

Knew the identiy of the party who was going to rely on the representation

Speaker knew that the reliance was going to occure

EAB 

Therefore aware of rep

Knew identity of the party (KNOWN PARTY) 

And kenw reliacnce would occur

Existence or identity?   Known party – a little ambious do you have to know that specific bank out there going to rely or that exactly eab would 

Distinction is b/w that SOME BANK WILL RELY – knowledge that some bank – a bank and a specific bank 

 Credit alliance case

No allegation that AA knew that a specific party would rely on his audit

Enron, author Anderson and other cases wehre big companies audidted – and 

Under NY rule no way – investors would rely but did not know that ME specifically would rely on it 

What would the rational / economic be for holding auditor liable if close nexus – if autdiotr rely 

So that no waste time energy if auditor knows what the risk is – the particular purpose for it 

Limite of liality balance the rewards of charging extra for having audits against knowing 

Laible and if possible that anyone who ever reads this audit and then sues us, then AA has to charge more, and assume the worst happening 

Opinions based on audit – require that reasonable assurance that free of material misstatements – reasonable basis for our opinion 

2d restatement S 552 – limiting lialbity for an auditor to PEOPLE THAT THE INFO WAS INTENDED TO INFLUENCE



The modern view – adopt this rule – 

Wisconsin case – d’s accountant prepared audited statements for CFA – rely – to discover the mistakes

CFA went into bankrupsty and citizens bank lost

Legal standard that used?

Foreseeablity that they would be reliable – considerations of public policy 

Traditional analysis under the common law – to who does the D have ethical duty to, recognized under tort law 

Scope of liability – a more modern view – duty analysis is not very useful 0- no such thing as duty 

Look at instead forseeablity and public policy

Ct is doing just htat here

Don’t look at relationship b/w the parties

If foreseeable injury by someone relying on this info – then LIABLE (don’t’ care about the relationship b/w the parties too hard to tell)

Unless public policy otherwise (here accountatnt otherwise only audit stuff people want to see and misrep all the time when paid)

Reputation – accounting firms do have reputational interests – AA dissolved b/c no one would hire them after the ENRON scandal – not b/c of law suits

AA name tarnished and no one wanted to hire them any more b/c a few roak people

Law firm do not succumb to pressure to withhold documents to discovery.

REPUTATION!

Anyone crossing ethical line – will screw you over as well!

Public accounting firms have incentive not to succumb to do bad things but enron and other things shows 

Tort law also – costs of allowing people to sue, litigation – 

Ultra meris corp v. toosh

Accounts doctored by officer of company – fictional – determine failure of the lawyer to detect – noticeable w/ negligence

Opinion mentioned in other NY case today

Unless something approaching privity that a third party auditor will not be held liable for negligent misrepresenationt BUT CARDOZO IS STILL NOT HAPPY ABOUT THE RESULT

You cannot sue for negligent misrepresentation but if SUFFICIENTLY GROSS NEGLIGENT THAT IS FRAUD

If sufficiently gros negligent misrep – that is fraud

So rejects negligent misrep to third parties when no privity relationship/special realtionship

BUT CARDOZO TRIES TO MAKE IT EASIER TO SUE FOR FRUADULENT MISREP

If gros negliente – evidence of fraud (case will go to jury, canot be dismissed on summary jdugemtn)

Adopted rule in WI- or restatement rule – broading category of people you laible for negligent misrepreseantiona

RELIANCE

Posner even if deliberate misrepe – you require that have RELIANCE 

NO can shut eyes to the obvious and then sue POSNER SAYS

If fraud or neg. misrep the RELIANCE MUST BE JUSTIFIABLE 

if s/one says we sell you broklyn bridge and you don’t do title search no can sue – unreasonable reliance

OBVIOUS misrep – you can’t sue on 

But critic is that – dumb people taken advantage of 

Some con artists make people sign doc saying that your house safe and actually they are signing away their home (people behind on mortgage loan) could have sold house – worth 3 times what they paid for it, and could get home equity loan

BUT WHAT THESE con artisit did PERFECTLY fine!

Prices going up in the homes -  

Home mortgage loan – behind on it

Duty to disclose?

SPEAKER HAS NO DUTY NOT TO MAKE A MISREP THAT NO REASONABLE PERSON WOULD RELY ON

The p must show that objectively that the D make misrep that a reasonable person would rely on 

Causation – P must show – rely to his detriment 

Williams v. Buick inc case

P bought a car – in march and the only reson ought it b/c aircondition and the sales person said – yes it did

Test drove the car and no test air conditioning

Then comes back says you said airconditioning and you said yeah (thought it was)

But did not test it

REAL PUZZEL is why a case would go to Wisconsin supreme court for a case of 150 dollars 

Parties must of hated each other really 

Factual dispute of whether P told air conditioning

P New NO air conditioning and wanted some money – b/c ad said so 

Enough evidence to find – 

No reasonable person could rely on this had 1 hr and ½ to check it OUT and he did not

DID not do what a reasonable person would do 

And not really why he bought the car b/c if bought it for air conditioning then he would have checked it out

Case – where strict interpretation of doctrine of what reasonable reliance is 

ELLIS v. NEW BURG 

After note 1 after rank case 

Socialist community of new faithist said holding property in common, give up all property 

And leaders were keeping all the property 

Ellis sues them for misrep 

The problem is that ellis was part of the ring leaders – and wrote their theme song 

Sham socialist culst and wrote the theme song – and so – could not reasonably rely on their stuff

Last Day of Class

Defamation:

1)
False and defamatory statement 

2)
Communication of the statement to someone other than the Δ (Publication)

3)
Fault

4)
Harm

***  If you say something that is true it may still be defamatory, but truth is an absolute defense to a defamation suit. 
There has to be some element of disgrace associated with the allegation.  Even the minority of wrong-thinking people must be a respectable minority – criminals do not count.  A prominent minority that isn’t horribly wrong-thinking may cause a case to be litigated. 
Kilian v. Doubleday

I.
Book was published by a disabled WWII veteran.  To make the book more interesting 
he wrote it in first person even though he was not there for the events.  He was 
accused of defamation after alleging that U.S. soldiers were treated improperly by an 
individual.  The Π was charged with the abuse of prisoners but ultimately acquitted.


A.
Though substantial truth of the claim is an absolute defense, the court should not 


instruct the jury as to the defense if no evidence is presented in support. 

Neiman-Marcus v. Lait

I.
Δ alleged that the salesmen were gay, saleswomen were good prostitutes, and models 
were bad ones.  The size of the group is what made the difference in being able to sue.  
The group of saleswomen was so large, and the statement about them did not 
describe which ones were prostitutes, so they could not have a cause of action. 

A.
The size differentiation – large v. small – is arbitrary. 

Libel v. Slander:

Slander – you must prove special damages, for libel you do not have to do this.  Under the old common law defamation was anything written or printed, but slander was anything spoken.  This has changed since something that is spoken can now be heard by millions of people over the radio.  

-
if a slanderous statement is not actionable per se then you have to prove special 
economic damages

-
the statement must be disparaging to the character of the plaintiff and the special 
damages must result from this disparagement

Slander per se:  include defamatory statements alleging non-trivial criminal behavior (not traffic tickets; major offenses), statements that affect the career of another, when there is sexual misconduct (usually only be women; infidelity, misconduct), homosexual behavior, loathsome disease (leprosy, STD’s, etc.).
Economopoulos v. A.G. Pollard Co. 

I.
The words must be spoken in the presence of others and those others must understand 
the statement.  In this case, the statement was in Greek and no one else within 
earshot 
understood Greek.  


A.
If others do not understand the statement it is not “published” 

B.
To be actionable publication must be:



1.
Intentional or negligent (non-negligent publication is not actionable)



2.

Torts Review Session


MC’s will include everything, but mostly hypotheticals that are similar to cases we discussed.  There will be a right answer – no playing with the “best” answer.

-
there will be lots of questions that come from class discussion, notes

-
know the law and econ doctrines that we discussed in class

-
few questions are related to cases – we won’t have to know the exact holding of 
cases, but we should know how to apply the law


On the essay section, cover all relevant rules, even if they are not applied in many of the jurisdictions.  The essays are really “issue spotters” – just regurgitate all of the issues and then discuss their application.  

T or F – cts never find that psychiatrists have a duty to inform victims that a patient has made threats against them.


Some of the MC’s will be generalizations from the cases – reread all of your notes from class and review the cases we discussed in class.  

* Juries do add more uncertainty to the outcome of cases than there would be if only a judge ruled from the bench.

Collateral source rule – this is deterrence and compensation combined...not punitive in any way.  Compensates P and deters D from repeating the conduct – if they knew that P’s insurance might cover their loss they wouldn’t take the same level of care to prevent harm in the future. 

When applying the requirement that a P mitigate damages do you take them as you find them (eggshell skull) or is it based on an RPP?

-
some courts look at the religious beliefs of the individual and decide whether they 
acted reasonably considering their beliefs

-
other courts ignore religion and look only from an objective point of view, RPP 

Design defects – Risk/Utility (majority) and Consumer Expectations (minority rule) 

- 
an element of the risk/utility test is generally a requirement that P prove that there is a 
reasonable alternative design

-
when a reasonable alternative design is required the P will almost always have to 
bring in an expert to testify

* Read Kumho Tire, Daubert, and Joiner again – this has led some jurisdictions to be wary of the reasonable alternative design test.

-
Fry test – look at this one...it is generally only applied to state law.  Federal law uses 
Daubert, and some states do.  But, the majority of states apply the Fry test. 

-
Fry test really tries to get to liability through general acceptance.

-
Fry test is really only applicable to scientific methods and techniques; testimony, 
however, does not come under the Fry test because it does not related to methods and 
techniques, it is only general knowledge of the medical field.  Fry does not apply to 
subjective interpretations. 

Products Liability – Failure to Warn – risk have to be foreseeable and P has to show that if there were a reasonable warning it would have helped reduce the risk.  

-
before the 1960’s there was really just negligence and breach of warranty – products 
liability as we know it today did not exist because there was no failure to warn, 
manufacturing defects, etc.

-
privity of K was required until 1917, MacPherson case changed this and allowed P to 
sure the mfg in negligence 

-
Baxter case – this was not an mfg/design defect case – this was an express warranty 
case of sorts...Ford did not fulfill its promise.  

Last clear chance doctrine – if you are in a jurisdiction that still has contributory negligence the P may still recover if D had the last clear chance to avoid the accident by the exercise of ordinary care.  VA, DC, and NC still have the last clear chance doctrine because these jurisdictions all apply contributory negligence instead of comparative fault.  


Multiple tortfeasors for comparative fault – P’s fault is compared to each of the D’s individually (minority rule), or compared P’s fault to all D’s – this is the majority rule (but what does all mean? Only those who are parties, or every possible D?).

Generally P cannot recover without damage to property (majority rule), but some jurisdictions allow recovery.  M/V Testbank.  

  Comparative fault rules – 49% v. 50% rules for modified comparative fault.
-
49% means that the P must be less responsible for the accident than the D to recover

-
50% means that the P must be at least as responsible for the accident as the D to bar recovery. 

Enterprise liability – this occurs when D’s products are indistinguishable (DES drug case)
-
liability is allocated based on market share

-
mfg defects are the only real application of strict products liability

Survival statutes – at common law when victim dies the claim dies with him.  “It was less harmful to kill a man than to scratch him.”
-
nearly all jurisdictions now allow an estate to bring a survivor action to collect 
damages; proceeds go to the estate – these always apply to property injuries, usually 
to personal injuries, and never apply to ego injuries (libel, slander, etc)

-
statutes specify who can sue, etc.

-
damages accrue to the survivors first for wrongful death actions; in survival actions it 
goes to the estate first – this is most notable when the estate (decedent) owes debts, 
for a survivorship action the money would go to creditors before the family gets 
anything

