Criminal Law – Week 1 Notes

The rate of incarceration in the US is about ten times that of most other countries on a per capita basis – it is three time what it was thirty years ago. There are over two million people incarcerated and over seven million currently in the criminal justice system. Most people in the system are currently there for drug offenses. Thirty percent of federal prisoners are there for white collar crimes ( generally fraud. 

Larceny is a crime at common law, fraud is not. Theft now encompasses fraud, larceny and embezzlement. Larceny required an asportation of property, but in fraud a victim gives up the title to property voluntarily. Larceny by trick involves giving up possession but not title. 

There are different types of intent. Intent may be different between crime and tort. 

Actus reus v. mens rea

Whether something is a crime or not depends on several factors. At English common law all felonies were punishable by death ( there were only two options, death or let them go. Larceny was a specific intent crime…there had to be intent to permanently deprive the owner of property rights. 

How do we distinguish crimes from non-crimes and other wrongs?

Should we really lock up other people like animals? Who deserves this and who does not? 

· sometimes this is necessary and sometimes it is not, we must pick the lesser evil

· always ask, Am I forced to do this? Is this thing necessary or sufficient?

Case Briefs

Regina v. Dudley and Stephens, 14 Q.B.D. 273, 1884.

F:
Δ’s were indicted for the murder of Parker, a young boy, while stranded on the high seas approximately 1600 miles from land. They killed and consumed the boy without drawing straws and had no real basis for how they chose who was to die except for considerations of their (the older men’s) families. 

I:
Is it really murder when the death of one is necessary to save others?

H:
Yes, this is still murder, despite the “custom of the sea” which stated otherwise.

R:
This is willful murder and there is no legal justification for killing one to save another/others.

A:
“Necessity carrieth a privilege in itself.” There are three types of necessity: conservation of life, necessity of obedience, and necessity of the act of God or of a stranger. Self defense is an act of necessity of man as his own protector; but theft is not an act of necessity even when done for want of extreme hunger. It is still a crime, and is still punishable as such. The two men were sentenced to death – the Crown commuted this punishment to six months in jail. 

Murder was the unlawful killing of another human being with malice of forethought. Murder must be unjustifiable and inexcusable. Forethought equates to intent. 

It is not justifiable to kill an innocent person who is not threatening your life or the life of another. 

The necessity defense is viable but it does not protect murder…this is a slippery-slope type argument. 
U.S. v. Bergman, 416 F. Supp. 496, 1976.

F:
The defendant was a popular man who was respected in the society. The defendant owned nursing homes and he was accused of making fraudulent claims for Medicaid funds. The defendant pled guilty to the charges.

I:
Should the Δ be given any special treatment in consideration of his status, reputation, age, and likelihood of recidivism? 

H:
Yes. 

R:
The primary considerations of sentencing are specific deterrence, general deterrence, incapacitation, and rehabilitation. Further, public humiliation cannot serve the function of imprisonment, and in a quest for the appearance of equal justice it is necessary for the Δ to receive a short term of confinement (4 months). 

A:
All parties agreed that this Δ should not be sent to jail for the purpose of rehabilitation, and in fact, no one should be incarcerated for the purpose of rehabilitation. Nor is incapacitation or specific deterrence necessary in this case given the Δ’s age and social status – the likelihood of recidivism is nil. 


General deterrence affects offenders at large. Specific deterrence is paramount to terrorizing the individual in order to keep them from ever committing this crime again. 

State v. Chaney, 477 P.2d 441, 1970.

F:
Chaney; the Δ was found guilty of forcible rape and robbery. The trial judge gave the Δ only 1 year concurrent sentence and possibility of parole with the discretion of the parole committee. Now the state appeals and argues that this sentence was too light.

I:
Was the trial judge too lenient?

H:
Yes.

R:
The law prohibits any increase in the sentence which was passed by the trial court although this court may express its approval or disapproval of the sentence in a written opinion. 

A:
The court stated that the crime the defendant committed was serious and he should have gotten a longer sentence. The court argued that this light sentence did not serve any of the goals which the criminal justice system is supposed to serve. The court stated that the norms of the society were not served and the light sentence actually eroded the norms of the society because it made the serious crimes of the defendant not seem serious enough. The court also stated that this light sentence did not work to rehabilitate the defendant and it provided a bad example for the society. So the court condemned this sentence.

U.S. v. Jackson, 835 F.2d 1195, 1987.

F:
On the same day that the defendant was released from prison for a bank robbery sentence, he committed another bank robbery and was caught . The defendant had committed 4 previous bank robberies and one armed robbery.

I:
Could the Δ receive a life sentence without possibility of parole under a statute which allowed the imposition of a sentence of any term of years (but not less than 15)?

H:
Yes.

R:
The imposition of an exceptionally long sentence on a person who has already reached the midpoint of their expected life span (Δ was 35) can essentially amount to a life sentence. The statute does not require that the sentence be for a specific number of years but Δ argued that it did, and did not authorize a life sentence. 

A:
Specific deterrence had failed in this case and so general deterrence and incapacitation were the only viable alternatives. Incapacitation was chosen and is affirmed by this court. 

U.S. v. Johnson, 964 F.2d 124, 1992.

F:
Δ, Cheryl Purvis, guardian of 5 children and a hospital worker, concocted a scheme whereby she could inflate the pay checks of her coworkers and receive a portion (50%) of their inflated income. She was soon caught and convicted of stealing money from the government and bribery.

I:
Can family circumstances be evaluated to find a downward departure in sentencing guidelines?

H:
Yes. 

R:
Family ties and responsibilities are not ordinarily relevant in determining whether a sentence should be outside the applicable guideline range, but judges may depart from the applicable guideline range if they find circumstances that are not adequately taken into consideration by the formulation of the guidelines. 

A:
The rationale for a downward departure in this case is not that Δ’s family circumstances decrease her culpability, but that the court is reluctant to wreak havoc on her dependants and family who rely solely on her for their upbringing. For those children to be without a mother for an extended period of time would be a hardship on them, not on her, which would make them more likely than not to end up in the criminal justice system. 

Criminal Law – Week 2 Notes

We’re starting with a review of State v. Chaney…the fact that the person who was attacked voluntarily got into the car with a stranger did not have any impact on the sentencing according to this court. Should there be an optimal level of care that should be taken by the victims? Criminal law, unlike tort law, does not require an optimal level of care despite the fact that it could be beneficial to the prevention of crimes. This level of care is not considered at sentencing. 

Is it worthwhile for us to change sentencing guidelines based on how the crime is initiated? Did the victim willfully get into the car or was she forced in? 

· right now this issue is not taken into account, and perhaps it is better this way

U.S. v. Jackson, (week 1 notes), Δ had been sent to prison for robbing banks and 30 minutes after his release he robbed another bank while armed. He was sentenced under a recidivism statute to life in prison even though the sentencing guidelines required a long sentence of a term of years.

- the court held that there is no substantial difference between a life sentence and a long sentence in terms of years when the criminal is already older

- incapacitation only works when there is an inelastic supply of criminals (the supply of bank robbers is relatively inelastic when compared to illicit drug users)

U.S. v. Johnson, (week 1 notes), worked at a hospital at concocted an scheme whereby employee paychecks would be inflated and she would earn kickbacks from those checks to other employees. The judge took her family circumstances into account when determining her sentence and used those factors to reduce her punishment. 

- the judge felt that it would be more beneficial to her family and society in general for her to not serve an extended prison sentence

- there is more ability for her to make restitution for her crimes if she is not in prison

Bowers v. Hardwick, 478 U.S. 186 (1986)

F:
Violated the GA statute prohibiting sodomy (sex of participants is irrelevant in the formulation of that law) and appealed by reason of the 9th Amendment and the Due Process clause of the 14th. 

I:
Does GA have a right to ban consensual homosexual sodomy?

H:
Yes.

R:
This law is based on notions of morality and if all laws representing essentially moral choices are to be invalidated under the Due Process Clause, the courts will be very busy indeed. 

A:
This is not a fundamental right and so strict scrutiny should not be applied. The court also looked at the history of regulation of sodomy. This decision was eventually overturned by Lawrence. 

Discussion:  Is there any outside effect on the public of sodomy? If we justify legalization on the grounds that this is a consensual and private practice in ones own home, then how do we justify the continued illegality of drug use, prostitution, etc.? 

· If we effectively prohibit illicit drug use then people might substitute other unfavorable activities that stimulate them similarly

· Is the argument for/against prohibition of certain activities grounded on a purely economic basis?

1).  Most legislation need only have a rational basis. 

2).  The exception to this is fundamental rights issues to which the court applies strict scrutiny (restrictions must be necessary to a compelling state interest). 

3).  Suspect classifications of people trigger scrutiny (based on race, age, etc.).

4).  Intermediate scrutiny cases typically involve gender, competency, etc. 


Lawrence v. Texas, 539 U.S. 558 (2003)

F:
Defendants were convicted in the County Criminal Court at Law No. 10, Harris County, Sherman A. Ross, J., of engaging in homosexual conduct. They appealed. On rehearing the Texas Court of Appeals affirmed. Certiorari was granted. The Supreme Court, Justice Kennedy, overruled its prior decision in Bowers and held that Texas statute making it a crime for two persons of the same sex to engage in certain intimate sexual conduct was unconstitutional, as applied to adult males who had engaged in consensual act of sodomy in privacy of home.

I:
Is the law prohibiting consensual sodomy in the privacy of ones’ own home unconstitutional?

H:
Yes.

R:
The Texas statute making it a crime for two persons of the same sex to engage in certain intimate sexual conduct violates the Due Process Clause.

A:
Texas seeks to control a personal relationship that, whether or not entitled to formal recognition in the law, is within the liberty of persons to choose without being punished as criminals. The liberty protected by the Constitution allows homosexual persons the right to choose to enter upon relationships in the confines of their homes and their own private lives and still retain their dignity as free persons.

Further, there is no longstanding prohibition of homosexual relations in the history of our country. Bowers is overturned. 

Commentary:
A well-organized and persistent minority may be able to get the government to make decisions that are opposed to the majority. 
Harmelin v. Michigan, 501 U.S. 957 (1991)

F:
Δ was sentenced to a mandatory term of life in prison without parole for possession of 672 grams of cocaine. He appealed the sentence on the grounds of the 8th Amendment claim that it constituted cruel and unusual punishment.

I:
Does the 8th contain a proportionality guarantee?

H:
No.

R:
The 8th contains no proportionality guarantee and the length of the sentence that is imposed is purely a matter of legislative prerogative.

A:
8th only forbids extreme sentences that are grossly disproportionate to the crime, and a state is entitled to treat with stern disapproval an act that other states punish with the mildest of sanctions. In Solem the court applied a test for proportionality which included the 1) inherent gravity of the offense, 2) sentences imposed for similar offenses in the same jurisdiction, and 3) the sentence imposed for the same crime in other jurisdictions. 

Commentary:
The value of the punishment must not be less in any case than enough to outweigh the profit from the theft (J. Bentham). However, the amount of punishment should not be too much for fear of degrading the public’s valuation of the reasonableness of the law. 

Lockyer v. Andrade, 538 U.S. 63 (2003)

F:
He stole tapes from a K-Mart store and since he had previous felonies he was sentenced under the 3-strikes guidelines. Lockyer was given two 25-year sentences without any chance of parole for stealing a total of 8 VHS tapes. 

H:


Commentary:
Lockyer is on collateral review and Ewing is on direct review. 

Ewing v. C.A., 538 U.S. 11 (2003)

F:
Petitioner was convicted of felony grand theft for stealing nearly $ 1,200 worth of merchandise (golf clubs) after previously having been convicted of serious felonies including robbery and three residential burglaries. The trial judge decided not to reduce the felony grand theft conviction, a "wobbler" under California law, to a misdemeanor to avoid a three strikes sentence. The Court determined that the Eighth Amendment did not prohibit California from making a judgment that protecting the public safety requires incapacitating criminals who have already been convicted of at least one serious or violent crime. The Court determined that petitioner's sentence of 25 years to life in prison, imposed for the offense of felony grand theft under the three strikes law, was not grossly disproportionate and therefore did not violate the Eighth Amendment's prohibition on cruel and unusual punishments. Petitioner's sentence reflected a rational legislative judgment, entitled to deference, that offenders who have committed serious or violent felonies and who continue to commit felonies must be incapacitated.

The sentence was not grossly disproportionate according to the court’s interpretation of the 8th Amendment. 

This case is distinguished from Lockyer in that this is a direct review case while that case is on collateral review. 
Keeler v. Superior Court, 470 P.d 617 (1970)

F:
Keeler attacked his ex-wife and was charged with murder for the killing of a fetus. He appealed arguing that he did not kill a human being.

I:
Is an unborn but viable fetus a “human being” within the meaning of the A statute defining murder?

H:
No.

R:
An unborn fetus is not a “human being” within the meaning of the statue. Note that the legislature amended the penal code to include fetuses after this decision was handed down. 

A:
The first essential of due process is fair warning of the act which is made punishable as a crime. There is no such warning here because the common law meaning of a person did not include, nor was it intended to include, feticide. 

Read/brief Lockyer and Ewing for next week. 

Week 3 Notes

I.
Legality


Is the only existence of crime the fact that there is a law against it?

· advance specification of crimes

· there must be a clear statement of what is a crime such that it is understandable to the ordinary citizen

· rule of levity

· void for vagueness (5th Amendment)

i.
“overbredth” is when a law is too broad and encompasses too many possible 



crimes, this would be void under the 1st Amendment

ii.
Common law crimes are void in most states; laws must be set by statute

II.
Shaw v. Director of Public Prosecutions

a.
Conspiracy to corrupt public morals by issuing a directory of prostitutes


b. 
Does the court have the power to punish under the public morals principle?



1. Yes. 



2.
The court has a duty to protect public morals; just because there is no 





particular common law against something it does not mean that the court 




cannot punish a moral violation

III.
Keeler v. Superior Court

a.
Should the fetus be considered a human being such that Δ is subject to murder 


charges?



1.
No.



2.
Statute did not include unborn children in the definition of a “person”.


b.
CA leg. changed the statute after this decision

IV.
City of Chicago v. Morales

a.
Involves loitering law – Gang Congregation Ordinance


b.
Illinois court held that this law was void for vagueness; U.S. Sup. Court affirms



1. 
fails to provide notice that would enable people to understand what it prohibits



2.
it may encourage arbitrary and discriminatory enforcement


c.
Too much discretion is given to the police and too little notice to citizens.


d.
Problem of fuzzy legal standards



1.
reckless driving laws: arbitrary and indefinite



2.
the punishment must grow in order to discourage the conduct

* If we are not doing anything to correct the behavior of criminals and help rehabilitate them there is essentially no motive for us to let them out of prison. Determinate sentencing came into use – the parole board was eliminated and the sentences were definite; five years means five years. 

V.
Martin v. State

a.
convicted of being drunk on a public highway after police removed him from his 


home and took him to the highway


b.
the law presupposes that both the intoxication and the individual’s presence on the 

highway should be voluntary



1.
violation cannot be established when Δ was involuntarily and forcibly taken 



there by the arresting officer



2.
conviction was overturned

VI.
People v. Newton

a.
charged with voluntary manslaughter for the murder of a police officer during a 


struggle where Δ was shot


b.
Was the Δ conscious when he committed the crime such that he can be convicted?



1.
No, he was not technically conscious of his acts.



2.
Unconsciousness is a complete defense to a charge of criminal homicide.



3.
Court failed to instruct the jury of this defense at trial.


c.
Unconsciousness need not reach the physical dimensions commonly associated 


with the term; it can exist where the subject physically acts in fact but is not, at 


the time, conscious of acting.


d.
There is no actus reus (wrongful act element of a criminal statute) when the 



action is a reflex – shooting back when you’re shot, etc.

VII. Pope v. State

a.
charged with child abuse and misprision of felony under the common law for 



failing to report a felony that she knew occurred


b.
Δ was not the mother or caretaker of the child and had no duty to that child; it was 

the mother of the child who beat and killed it


c.
Pope was under no legal obligation to protect the child and her status did not fall 


within the class of persons specified by the statute


d.
the conviction of Δ was overturned by this court because of insufficient evidence

VIII. Model Penal Code


a.
actus reus and mens rea are important aspects of criminal law



1.
material elements of mens rea: conduct (entering the house of another), 




circumstance (), and result (death results)



2.
MPC 2.01 deals with actus reus; MPC 2.02 deals with mens rea


b.
A majority of the states used this code to reexamine their own statutes; NY in 



particular took this project to heart.



1.
attempt to rationalize and modernize the penal code



2.
MPC did not work well for the federal system but was a novel attempt

IX.
Jones v. United States

a.
charged with involuntary manslaughter through failure to provide for a child who 


was not his own


b.
this conviction was overturned because there really was no duty


c.
there are four situations in which the failure to act may constitute a breach of duty



1.
where statute imposes a duty to care for another



2.
where one stands in a certain status relationship to another



3.
where one has assumed a contractual duty to care for another



4.
where one has voluntarily assumed the care of another and has secluded the 



helpless person such that others cannot render aid

X.
Barber v. Superior Court

a.
magistrate dismissed murder and conspiracy charges against two physicians, but 


court set aside that order and reinstated the complaint


b.
patient was in a vegetative state and the family consented to removal of life 



sustaining equipment (hydration and nourishment)


c.
this was not an affirmative act, this was an omission or withdrawal of further 



treatment once it was deemed to be futile in the qualified opinion of a professional



1.
a physician is under no duty to continue treatment once proved ineffective



2.
this was not an unlawful failure to perform a legal duty


d.
the magistrate was correct and there can be no liability in this case


e. 
NHS Trust case agrees with this opinion



1.
May artificial feeding and antibiotics be withheld when a patient will die 




without them?



2.
While euthanasia is not lawful this is not an act, but essentially a failure to act 



when there is no legal duty to do so. The doctor is not obliged to continue in a 



hopeless case.

XI.
 Regina v. Cunningham

a.
Δ stole a gas meter from the basement of a house to get the money out of it and 


gas seeped through the wall and almost killed the neighbor


b.
This act was clearly unlawful but was it malicious?



1.
mens rea of some kind is necessary



2.
must intend to do the particular kind of harm that was done, or must foresee 



that the harm might result and continue recklessly



3.
the word malicious does not mean “wicked”, it requires some forethought – it 



should have been left to a jury to evaluate the evidence and find whether he 



could have reasonably foreseen the injury

XII. Regina v. Faulkner

a.
Δ lit a match while in a room full of rum and it caught fire. The entire boat was 


destroyed.


b.
There was no intent to set the fire and so the conviction for arson was quashed.


c.
If the accused knew that the injury would be the probable result of his unlawful 


act, and yet did the act regardless of such probable consequences he may be held 


liable.

XIII. Holloway v. United States 


a.
 This case involves a challenge to a statute which specifies criminal charges for 


“carjacking with the intent to cause death or serious bodily harm.” 


b.
Congress intended to criminalize the typical carjacking which is carried out by a 


threat of violence rather than the rare case where the criminal has an 





unconditional intent to use violence regardless of the driver’s response to the 



threat.


c.
specific intent may be found even where the act is conditional – i.e., conditioned 


upon the noncompliance of the victim


d.
Δ may not negate an intent by requiring the victim to comply with a condition the 


Δ has no right to impose

Criminal Law – Week 4 Notes

M.P.C. avoids usage of the word “intent.”  Instead, it uses the phrase “purpose or knowledge.”  There is both specific intent and general intent. 

- Specific Intent: often used to encompass purpose and knowledge

- General Intent: refers to recklessness or negligence generally

According to black letter law motive was never an element of a crime…it’s why you committed the crime.  Now, motive is often used to ‘grade’ the crime; ex, intent to kill…motive might be a mitigating or aggravating factor, but it is not a defense. 
I.
 Regina v. Cunningham

a.
Δ stole a gas meter from the basement of a house to get the money out of it and 


gas seeped through the wall and almost killed the neighbor (his mother-in-law)


b.
This act was clearly unlawful but was it malicious?



1.
mens rea of some kind is necessary



2.
must intend to do the particular kind of harm that was done, or must foresee 



that the harm might result and continue recklessly



3.
the word malicious does not mean “wicked”, it requires some forethought – it 



should have been left to a jury to evaluate the evidence and find whether he 



could have reasonably foreseen the injury

In Britain, as late as 1957, utilities were set up on a pay-as-you-go system such that you had to put money in a meter to continue your gas supply. 

There was no intent to harm the woman – he intended to steal the meter.  In order to be guilty under the Offenses Against the Person Act of 1861 he had to either intend the harm or foresee that it might result from his reckless conduct. 

· malice requires recklessness as a material element of the crime, knowledge is not required

· recklessness involves probabilities
II. Regina v. Faulkner

a.
Δ lit a match while in a room full of rum and it caught fire.  The entire boat was 


destroyed.


b.
There was no intent to set the fire and so the conviction for arson was quashed.


c.
If the accused knew that the injury would be the probable result of his unlawful 


act, and yet did the act regardless of such probable consequences he may be held 


liable.

III. Holloway v. United States 


a.
 This case involves a challenge to a statute which specifies criminal charges for 


“carjacking with the intent to cause death or serious bodily harm.” 


b.
Congress intended to criminalize the typical carjacking which is carried out by a 


threat of violence rather than the rare case where the criminal has an 





unconditional intent to use violence regardless of the driver’s response to the 



threat.


c.
specific intent may be found even where the act is conditional – i.e., conditioned 


upon the noncompliance of the victim


d.
Δ may not negate an intent by requiring the victim to comply with a condition the 


Δ has no right to impose

A literal reading of the statute might imply that there must be an unconditional intent to use deadly force in the stealing of the car.  This is not the case; even a conditional intent may be sufficient to trigger liability under the statute. 

Is the majority in accord with the M.P.C.?  Look at MPC 2.02(6) for some evidence of accord in this decision. 

The purpose of this law is to prevent violent car-jacking which includes the use of a gun or other weapon.  Perhaps Congress should have changed the substance of the law to provide a higher penalty for the use of a weapon in a car-jacking. 

IV.
Regina v. Morgan

a.
Morgan brought over three friends for a night of drinking and convinced them to 


all have sex with his wife. He supposedly told him that if she struggles during sex 


she is liking it; so when she began to struggle they claimed they thought she was 


enjoying herself.



1.
They were later charged with rape and aiding and abetting rape…convicted.



2.
Trial judge informed jury that an honest belief must be reasonable in order to 



be a good defense.


b.
Does an honest belief that the victim consented have to be reasonable?



1.
No, mens rea (criminal mind) is still needed.



2.
An honest subjective belief is sufficient, it does not have to be objectively 




reasonable.

Mistake is not really a defense…it’s an affirmative defense.  The only thing you’re denying is mens rea.  Merely characterizing your defense as a mistake there is nearly an admission of guilt – the court system does not look at it this way, but that is logically correct.

 V.
U.S. v. Jewell

a.
Δ was arrested driving back from Mexico to the U.S. with 110 pounds of 




marijuana (valued $6,250 at that time)



1.
There was circumstantial evidence from which the jury could infer that Δ had 



positive knowledge of its presence.



2.
There was also evidence and testimony to the fact that Δ did not know of the 



presence of the marijuana. 


b.
The court told the jury that the govt. must prove that the Δ knowingly brought the 


drug into the U.S. and had “knowing possession”.



1.
This lack of awareness is insufficient to hold him not liable.



2.
The conviction is upheld because “the government must prove beyond a 




reasonable doubt, that if the Δ was not actually aware…his ignorance in that 



regard was solely and entirely a result of a conscious purpose to avoid 




learning the truth.”

VI.
Regina v. Prince

a.
Δ was convicted of taking a girl under 16 years of age against the will of her 



father – she was actually 14, but he thought otherwise.



1.
The belief that she was over the age of 16 is insufficient to provide a defense.



2.
Δ claimed that he did not have the mens rea since he thought she was 18.


b.
Court holds that the act forbidden (taking a girl against the will of her father) is 


wrong in itself, and so the wrongdoer takes the risk that the girl is not of age.



1.
The mens rea relates to the act and not the circumstances (taking, not age).



2.
The dissent argues that a mistake of fact, if on reasonable grounds, would 




negate guilt.

VII. White v. State

a.
Δ was convicted of violating a statute disallowing a man from leaving his 




pregnant wife – violation required imprisonment.



1.
This Δ did not know that his wife was pregnant when he abandoned her.



2.
He was convicted and that verdict was affirmed of appeal.


b.
What this man did was inherently wrong and he did so at his own peril – he took 


the risk that she might be pregnant when he left her in violation of his civil duty.

VIII. People v. Olson

a.
A reasonable mistake as to the age of a victim is not a valid affirmative defense to 

a charge of lewd or lascivious conduct with a child under the age of 14 years.



1.
Facts are in conflict, but essentially Garcia was dating the victim and “forced” 


her to have sex with his friend, Δ. During intercourse the victim’s dad walking 


in and Garcia and Δ fled. Garcia stabbed her father to get free.



2.
Δ’s claim the sex was consensual but victim disagrees.



3.
Victim had told Δ and Garcia that she was over 16 years of age. 


b.
Both Garcia and Δ were found guilty of crime involving a minor under 14.



1.
“A mistake of fact relating only to the gravity of an offense will not shield a 



deliberate offender from the full consequences of the wrong actually 





committed.” (p. 232).



2.
The purpose of the legislation would not be served by allowing a defense for 



mistake of age/identity, etc…ex: an unlawful attack subjects one to liability 



for assault on a federal agent even if the Δ does not know the person is a 




federal agent.

Strict Liability Issues
Overt and covert concepts of SL.  

· Covert:  does mens rea apply to all elements or only some elements of the statute?  It should apply to all, but often it only applies to some elements.   

· Overt:  these cases of overt SL exist in order to protect the public welfare.

IX.
U.S. v. Balint

a.
Δ’s were charged with the sale of derivatives of opium and coca without the 



required order form.  This crime was punishable by up to five years in prison.



1.
Generally, scienter is necessary, but this is a strict liability crime. 



2.
The purpose of this act is to require everyone dealing in drugs to ascertain at 



his own peril whether that which he sells comes within the inhibition of the 



statute.


b.
If one sells a prohibited drug in ignorance of the statute he is guilty.

X.
U.S. v. Dotterweich

a.
Pharmaceutical company and president were prosecuted for shipping misbranded 


or adulterated drugs in interstate commerce.



1.
Only the president was convicted, the company was acquitted.



2.
The supreme court affirmed the conviction – fine and 60 days probation.


b.
Statute requires to mens rea at all – “In the interest of the larger good it puts the 


burden of acting at hazard upon a person otherwise innocent but standing in 



responsible relation to a public danger.” (p. 237).

XI.
Morissette v. U.S.

a.
Δ went onto an Air Force bombing range and took spent bomb casings that had 


been left laying around for some time and were rusting away. He flattened them 


out and sold them in the city for a profit of $84.



1.
Indicted and convicted of “knowing conversion of government property.”



2.
Court of appeals affirmed and this court reverses.


b.
Δ’s defense was that he honestly believed that the property had been abandoned



1.
The supreme court concluded that the Δ must be proven to have had 





knowledge of the facts that made the conversion wrongful.



2.
Strict liability is imposed for many “public welfare offenses” because the act 



creates the danger, or probability of it, which the law seeks to minimize.


c.
This jury did not convict on accurate instructions.



1.
They should have been allowed to consider his testimony as to his beliefs.



2.
The jury might have come to another verdict had they been given the 





appropriate instructions.

Defense was that he honestly believed that the property had been abandoned.  Is this a mistake of fact or a mistake of law?  This would normally be construed as a mistake of law and is an affirmative defense.  
XII. Staples v. U.S.

a.
Δ was found with an automatic firearm in violation of the National Firearms Act, 


but he claimed that he had never fired the weapon automatically and did not know 

that it had such a capability.



1.
He was convicted at trial and the court of appeals affirmed.



2.
Crime was punishable by up to ten years in prison.


b.
Some indication of congressional intent is required, express or implied, to 




dispense with mens rea as an element of a crime.



1.
This court held that mens rea of some sort is required and that the Δ must have 


known of the illegal property of the gun.



2.
Punishing a violation as a felony is incompatible with the theory of strict 




liability for public welfare offenses.



3.
Without a clear mandate from congress stating that mens rea is not required 



the courts should never interpret any statute defining a felony offense as 




dispensing with mens rea. 

This is a case of statutory construction – did Congress intend to forgo the mens rea requirement for a violation of this type?  The statutory history of this legislation is not conclusive and so Congress must explicitly state the mens rea is not required.  
XIII. State v. Guminga

a.
Two undercover agents accompanied a 17 year old girl into a restaurant where 


they ordered alcohol and were served, without an ID check, by the waitress. The 


waitress and restaurant owner were both arrested and charged.



1.
The law imposes vicarious liability on the owner and allowed for 






imprisonment of up to one year, or a $3000 fine, or both.



2.
Δ, owner, moved to dismiss due to a violation of the due process clause.



3.
This motion was ultimately granted by the court. 


b.
This is a violation of substantive due process and only civil penalties would be 


constitutional.



1.
Such an intrusion on personal liberty is not justified by the interests protected.



2.
Civil fines or suspension of license should be the appropriate remedies 




because they do not entail the legal and social ramifications of a criminal 




conviction. 


c.
“No one can be convicted of a crime punishable by imprisonment for an act he 


did not commit, did not have knowledge of, or give expressed or implied consent 


to the commission thereof.” (p. 246, end). 

XIV. State v. Baker

a.
Δ was charged with driving 77 mph in a 55 mph zone.




1.
Convicted and fined $10 plus costs, pending this appeal.



2.
Δ’s cruise control broke and he claims that he was not speeding voluntarily.


b.
This is a strict liability statute (civil, not criminal fines), and the Δ voluntarily 



took control of his vehicle and set the cruise control of his own accord.



1.
Other cases have found an absence of culpability when there have been 




mechanical problems with automobiles (brake failure, throttle failure, etc.).



2.
This case is distinguished because here the Δ had control over the feature that 



failed and he was clearly an agent in causing the act of speeding.

While Baker did not speed voluntarily, his voluntary acts did result in the malfunction that caused the speeding.  
XV. Regina v. City of Sault Ste. Marie

a.
The purpose of imposing absolute liability in some cases is threefold:



1.
To shore up loopholes in the law that may allow escape by the guilty.



2.
To promote administrative efficiency.



3.
In some cases it is just too difficult to prove intent.


b.
Traditional law offers only two alternatives for mens rea:



1.
Full mens rea must be proven, or…



2.
Absolute liability is applied.


c.
There are compelling grounds for the recognition of three standards:



1.
Offenses in which full mens rea must be proved by the prosecution.



2.
Offenses where proof of mens rea is not necessary because doing the act is 



prima facie evidence of intent; however, it is left open to the accused to avoid 



liability by proving that he took all reasonable care.



3.
Offenses of absolute liability.

Criminal Law – Week 5 Notes

I.
People v. Marrero, 69 N.Y.2d 382 (1987)


A.
Facts:  Marrero; the defendant was a correctional officer who was arrested for 



having unlicensed and loaded weapon in a public place.  The defendant argued 


that he honestly believed that he fell under the category of a peace officer, thus he 

was given the power under a statue that allowed the peace officers to carry 



weapons in public places.


B.
Issue:  Should the Δ’s honest mistaken belief be a valid defense?



1.
No.



2.
“Ignorance is not a defense.”  The court stated that such type of defense can 



only be used if the statue itself is found to be erroneous. The court held that 



accepting the mistaken belief of the defendant as a defense would deteriorate 



the integrity of judicial system and would reward ignorance.

Under the MPC does Marrero have a defense?  Possibly, it depends on which section of the penal code you look at.  
II.
Cheek v. United States, 498 U.S. 192 (1991)

Does a mistake have to be both honest (in good faith) and reasonable?

- A primary mistake of the claim that a defense must be reasonable is that it assumes that the law is “knowable”

- Is something such as the income tax code, which changes on an annual basis, really knowable?


A.
Facts:  
Cheek; the defendant was a professional pilot who was charged with 



"willfully" failing to pay his federal income tax.  The Δ argued that he 





honestly believed that he did not have to pay his taxes because tax laws were 



unconstitutional.  He also argued that he honestly believed that wages were not 


income included under the tax laws.  The trial court and the Court of Appeals 



convicted Cheek on the ground that his beliefs were objectively unreasonable.


B.
Issues:



1.
In order for the Δ to use his honest beliefs as defense, do these beliefs 





need to be objectively reasonable? 



a.
Yes, the do need to be objectively reasonable.




b.




2. Can the Δ use his belief that tax laws are unconstitutional as a defense? 





a.
No, this cannot be a valid defense.




b.




3. Can the Δ use the belief that wages are not income as a defense?



a.
Yes, he can try to use this as a defense.




b.
The fact that the law required "willful" evasion of taxes helped the court to 



determine that the congress did not intend this law to be a strict liability 




law and mens rea was required in order to convict a person under this law.



c.
There must be “knowing intent” to any violation of the law. 

C.
Reasoning:  The court ruled that honest beliefs of the Δ do not have to be 




objectively reasonable, and as long as the Δ honestly does something without a 


guilty mind he should be allowed to use his belief as a defense.  The court further 


held that the Δ in the current case was aware of the fact that he had to pay taxes 


and he, as a matter of fact, had paid his taxes in the past.  His argument that tax 


laws are unconstitutional is not the innocent mistake that can be used as a defense.  

The Δ could have paid his taxes and could have challenged the constitutionality of 

the tax laws in the court, but he did not do so.  Thus, the Δ’s unconstitutionality 


argument is not an innocent mistake and can not be used as a defense.  But, the 


court did hold that the Δ’s belief that wages are not income can be introduced as a 

defense and it is up to the jury to decide whether these beliefs are honest.  The 


court remanded the case for further proceedings consistent with the decision of 


this court.
There are tons of ways that you can violate the law in income tax preparation, but many of these traps are really there to catch “bad people” that they cannot catch in any other way.  

D.
Other cases cited within:


1.
U.S. v. International Minerals & Chemical Corp.




a.
Was it a crime to knowingly violate a regulation on the transportation of 




corrosive liquids?




b.
Yes, it is sufficient to prove that the company knowingly took actions 





which violated the regulation; they need not know of the existence and 




meaning of the regulation. 



2.
Liparota v. U.S.




a.
In this case the court held that the Δ must know of the existence and 





meaning of the regulation his actions violated (Food Stamps).




b.
To hold otherwise might criminalize apparently innocent conduct.



3.
Ratzalf v. U.S.



a.
Δ owed money to a casino in Reno and showed up at the cashier’s desk 




with $100,000 in cash.  When informed of the reporting requirement for 




large transactions he was told that the cashier could accept a cashier’s 





check for the full amount.  He then left the casino in a limo, and with an 




employee accompanying him, and went to numerous banks to get 






cashier’s checks for amounts under $10,000 so as to avoid the reporting 




requirement. 




b.
Can the Δ be charged with willfully violating the antistructuring 






provision?





i.
Trial court convicted.  Court of appeals upheld and this court reverses 





and remands the case.  Δ cannot be charged with willful violation. 





ii.
Willfulness requires both knowledge of the reporting requirement and 





intent to commit the crime.




c.
Congress subjected criminal penalties only to “willfully violating,” the 




statute, signaling its intent to require for conviction proof that the Δ knew 




no only of the bank’s duty to report, but also his duty not to avoid 






triggering such a report.  The court also cited examples of “innocent 





structuring” such as avoiding audits, burglary, etc.

The actus rea of this crime is structuring the transaction.  But, what is the Δ’s reason for structuring the transaction?  He didn’t have a bad purpose to the structuring.  



4.
Bryan v. U.S.






a.
Δ was selling guns on a street corner known for drug dealing and he 





assured  his customers that he would shave the serial numbers off of the 




guns. 




b.
Court held that the Δ has to be shown to act with knowledge that his 





conduct is unlawful, but need not know of the existence of the statute with 



which he is charged.





i.
He “willfully” dealt in firearms without a federal license.





ii.
There was adequate evidence that he knew his conduct was unlawful.

End Here for last week
III.
United States v. Albertini, 830 F.2d 985 (1987)


A.
Facts:  Albertini, the Δ, was demonstrating outside of a naval base against a bar 


order and was arrested and convicted.  The Court of Appeals reversed the 




conviction on the ground that under the 1st Amendment, the Δ had the right to 


demonstrate at the naval base.  After being set free, the Δ again went to the naval 


base to demonstrate and was arrested.  Eventually the Supreme Court reversed the 

Court of Appeals ruling by ruling that the 1st Amendment did not give the Δ the 


right to protest at the naval base against a bar order.  Next, the Δ argued that he 


could not be charged with the crime the second time even though the Supreme 


Court had ruled against him because he demonstrated the second time before the 


Supreme Court granted certiorari and he acted under the ruling of the Court of 


Appeals.

B.
May the Δ be charged with crimes before the Supreme Court made them illegal?



1.
No, he may not.  



2.
He was assured by the lower court in Albertini I that his acts were 






protected and since he acted in a window of time before the Supreme Court 



granted certiorari he reasonably believed that his acts were protected.
IV.
Lambert v. California, 355 U.S. 225 (1957)


A.
Facts:  Lambert, the Δ, was an ex-felon and upon moving to Los Angeles, she 



failed to register her name, which was required for all the ex-felons living in LA.  


She was arrested and charged with the crime.  The Δ argued that she had no idea 


that she had to register her name and she argued that convicting her would deprive 

her of Due Process rights.

B.
Should the Δ’s ignorance of the registration law be a valid defense?



1.
Yes, this defense is acceptable.



2.
The Δ’s failure was a wholly passive ‘act’.



3.
The Δ was not given any notice and she was not aware of any such statue.  



The statue also did not serve any obvious purpose that could have made it 



popular among the public.  The court held that punishing a person for a statue 



of which she had no actual knowledge or "probability of knowledge" would 



be too severe for the society to accept.  The Δ’s conviction was reversed.
V.
California Penal Code Revision Project

A.
§ 500 Relates to Ignorance or Mistake of law



1.
A belief that conduct does not constitute a crime is a defense only if 





reasonable, and…




a.
Δ exercised all care which a prudent and law abiding person would, or…




b.
If the belief is a misconception of the meaning or application of a law it 




may constitute a defense when he acts in reasonable reliance upon an 





official statement of the law.



2.
In some cases an RPP would not have learned of the law’s existence.



3.
While this seems to be a reasonable defense some parties feel that it can be all 



too easily fabricated by a crafty lawyer. 



4.
German law states that, “Where mistake of law is inconsistent with moral 




blameworthiness, guilt should not be attached.”  (pg. 276).


B.
What about the cultural defense?



1.
Promotes individualized justice and cultural pluralism.



2.
Leaves victims without relief. 

VI.
People v. Acosta, 284 Cal. Rptr. 117 (1991)


A.
Facts:  Acosta was discovered in a stolen car and he gave the police a 48 mile 



chase during which he was involved in highly reckless driving.  Unfortunately, 


two of the police helicopters which were chasing Acosta crashed in the air and 


three police officers were killed as a result of the crash.  During the trial, an expert 

testified that the crash was a result of the pilot's negligence.  However, the Δ was 


convicted of second-degree murder.  The defendant appeals this conviction.


B.
There are three issues that must be resolved:



1.
Did the crash result from the acts of the Δ?  - Yes.


2.
Was the crash reasonably foreseeable?  - Yes.


3.
Is there sufficient evidence of malice on the part of the Δ?  - No.

C.
The court determined that had the defendant never drove away from the police, 


the helicopters might not have been involved in the crash.  The court further 



determined that the fact that two police helicopters had never crashed in a chase 


before does not take away the foreseeability of such event occurring in the mind 


of a reasonable person (objective standard of the RPP).  But, the court held that a 


jury will never find sufficient evidence of malice on the part of the defendant, so 


the conviction was reversed.

Homicide is divided into murder and manslaughter.  Murder requires malice aforethought.  That implies an  intent to kill, knowledge and “depraved heart.”
VII. People v. Arzon, 92 Misc. 2d 739 (1978)


A.
Facts:  Arzon, the Δ started a fire on the fifth floor of an abandoned building.  The 

firefighters who responded tried to make it to the fifth floor but the fire was 



intense, and while they were evacuating smoke from another fire on the second 


floor of the building created an extremely dangerous situation for the firefighters.  

One of the firemen died as a result.  There was no evidence that the Δ was the one 

who was responsible for the fire on the second floor.  The Δ was convicted of 



second degree murder, and now the Δ appeals and argues that it was the second 


floor fire that contributed to the death of the fireman and he should not be held 


responsible.

B.
The main issues are whether or not the actions of the Δ caused the death of the 


fireman, and whether his death was reasonably foreseeable.


1.
Both questions are answered in the affirmative.



2.
The motion to dismiss was denied and the conviction stands.


C.
The court used People v. Kibbe, where the Δ’s were convicted for the murder of 


an intoxicated man whom the Δ’s robbed and left abandoned at the side of a road 


and a truck eventually hit the victim and caused his death.  The court ruled that 


the a Δ’s act does not have to be the direct cause of the victim's death in order to 


hold the Δ liable.  The court stated that if the Δ’s act starts a chain of events that 


lead to the death of the victim, then the Δ can be held liable.  So the court 




reasoned that had the Δ not set fire on the fifth floor of the building, the 




firefighters would not have been in the building where a second fire killed one of 


the firefighters.  The court also ruled that it was foreseeable for the defendant that 


the firefighters would respond to his fire and they would be put in great danger.

While the injury of an officer was not contemplated (this is a requirement of the MPC) it was foreseeable.  

D.
Other cited cases:




1.
People v. Warner-Lambert



a.
There was an explosion in the chewing-gum factory but the direct cause of 



the explosion was never determined.




b.
The court overturned the indictment on the grounds that evidence before 




the grand jury was not legally sufficient to establish the foreseeability of 




the triggering cause of the explosion. 




c.
Proximate cause in criminal law is different from that of tort law – here, 




the Δ’s actions must be a “sufficiently direct cause of the ensuing death 




before there can be any imposition of criminal liability.”


2.
Regina v. Cheshire



- 
“If at the time of death the original wound is still an operating cause and a 




substantial cause, then the death can properly be said to be the result of the 



wound.”  (pg. 526).


3.
Hall v. State



a.
Robber hit the victim several times and fractured his skull.  The victim 




died ten days later from blood poisoning which was brought on partly by 




the fracture and partly by incompetent medical treatment. 




b.
Every person is held responsible for the consequences of his own acts, and 



if one inflicts a wound, he is responsible for the natural result.  The 





conviction was sustained.


4.
State v. Shabazz



a.
Δ stabbed the victim in the lung, abdomen and liver.  He later died after 




surgery and treatment in the hospital from treatment that was grossly 





negligent.  




b.
Court held that expert testimony of the negligence was properly excluded 




and the conviction was upheld.


5.
U.S. v. Main



a.
After a car accident police arrived and found one passenger curled up in 




the fetal position, but they did not move him for fear that he had head and 




neck injuries that might be aggrevated.





i.
This person died because they could not breathe properly in that 






position.





ii.
Officer’s failure to move the person or summon medical assistance 





quickly might have been an intervening cause. 




b.
Δ was convicted of involuntary manslaughter at the trial level but this was 




overturned because the court of appeals held that the jury should have 





heard the evidence of possible intervening causes. 
Hypos on page 517:


1).  No liability because no proximate cause.


2).
“But for causation” could apply here.  Probably not liable.


3).
No causation.


4).
 There is probably liability.  Cause-in-fact is debatable but the harm is of a  



foreseeable type.


5).
Both types of harm are foreseeable in this instance.  

VIII. Model Penal Code § 2.03

A.
In evaluating causation standards we must look at two factors:



1.
What difference will it make, in terms of whether the Δ’s conduct is 





punishable at all or in terms of the severity of punishment?



2.
What is the reason for that difference in liability or severity?


B.
Doctrine of transferred intent. 



1.
Should we focus on conduct or state of mind?



2.
Which is more important, the outcome or the intended outcome?
IX.
People v. Campbell, 124 Mich. App. 333 (1983)

A.
Facts:  Campbell, the Δ and a suicide victim were drinking together and the Δ told 

the victim that he had sex with his wife, further worsening the sorrow of the 



victim.  The victim told the Δ that he wanted to die but he did not have a gun.  


The Δ sold the victim a gun that was then used by the victim to commit suicide.  


The Δ was charged and convicted of murder. 


B.
Does the Δ’s action amount to murder?



1.
No, the conviction is reversed.



2.
The court stated that the definition of murder is 'killing of a human being by 



another human being'.  The court ruled that the Δ’s actions do not meet this 



definition.  The Δ only provided the victim with a weapon and he only hoped 



for him to kill himself.  Hope alone, according to the court, is not murder.

An “information” is similar to a complaint but is not returned by the grand jury.  

Is the mens rea sufficient in this case?  The Δ hoped the decedent would kill himself, but did not actually have a hand in the death.  
X.
People v. Kevorkian, 447 Mich. 436 (1994)


A.
Δ helped two Michigan women commit suicide using various apparatus.  He was 


subsequently indicted on two counts of murder and the circuit judge dismissed the 

charges.  However, the court of appeals reinstated the charges, and the Michigan 


Supreme Court returned the case to the circuit court for reconsideration of the 



motion to quash.


B.
The trend of modern authority leads to the conclusion that as long as one is not 


actively performing the act which results in death he may not be guilty of murder. 



1.
Only where there is probable cause to believe that death was the direct and 



natural result of a Δ’s act can the Δ be properly bound over on a charge of 




murder (pg. 533).



2.
Δ later actually “pushed the plunger” on another man and is currently 





spending 10-25 years in prison.
In Campbell he wanted the guy dead but he did not perform any act concurrent with death of the other party.  
XI.
Stephenson v. State, 205 Ind. 141 (1932)

A.
Facts:  Stephenson, the Δ, kidnapped and raped a woman whom he knew socially.  

During sexual intercourse, the Δ bit the victim leaving many small wounds on her 


body.  The victim could not handle the trauma and she bought poison and tried to 


commit suicide.  The Δ tried to take the victim to the hospital, but she rejected the 

offer.  Later, the victim became extremely ill and after getting medical help, most 


of her wounds started healing, but one of the wounds became infected resulting in 

the death of the victim.  It was determined that the death of the victim was caused 


by the poison, her lack of food and rest, and mental shock.  The Δ was convicted 


of second degree murder by the jury.  Now the Δ appeals and argues that his 



actions were not the 'proximate cause' of the death, and it was the poison that the 


victim took which was the proximate cause of her death.

B.
Should the Δ be convicted of murder?



1.
Yes, and the verdict is affirmed.



2.
The court used the case Rex v. Valade where the Δ raped a young girl and the 



girl jumped out of the window to escape the Δ and subsequently died from her 


injuries.  The Δ was convicted of murder in that case.  The court argued that 



just as the Δ was guilty of murder in Valde, the Δ in this current case is also 



guilty of murder because "When suicide follows a wound inflicted by the 




defendant his act is homicidal if deceased was rendered irresponsible by the 



wound and as a natural result of it."
She died as a result of the poison that she purchased while at the drugstore to get a hat.  The suicide was determined to be a natural result of the abuse and attack which rendered the victim irresponsible for the suicide.  

· to some extent it might have been the stigma of rape in 1932 that caused the victim to commit suicide

· today the courts might look at this case differently

Under the MPC would the Δ be guilty of murder?  No, because he did not know that death would result or even hope that it would.  Under a charge of manslaughter the outcome might be different – manslaughter is wreckless – but Parker believes that this charge would not stand.  Perhaps criminally negligent homicide would stand. 

Read this case; I don’t like the outcome.  This is reminiscent of the “eggshell skull” theory whereby you take the Π as you find her.
XII. Commonwealth v. Root, 403 Pa. 571 (1961)

A.
Root, the Δ, accepted the deceased's challenge to an auto race.  While the two 



were racing at high rates of speed, well over the legal speed limit, the deceased 


went on the wrong side of the road in an attempt to pass the Δ and got in an head-


on collision with a truck.  In the trial court, the Δ was held directly responsible for 

the death of the deceased.

B.
Was the Δ the direct cause of the death of the decedent?


1.
No, and the decision of the trial court was reversed.



2.
The deceased voluntarily decided to race the Δ and he voluntarily drove on the 


wrong side of the road in order to beat the Δ.  The Δ did not force these 




actions upon the deceased and the deceased's death was the result of his own 



reckless acts.

C.
Dissent: It was the Δ whose reckless actions caused the deceased to drive on the 


wrong side of the road.  It was foreseeable to the Δ that his actions could result in 


death or serious injury and the fact that he still chose to race makes him guilty of 


the death of the deceased.  [Damn liberals do not want to hold people responsible 


for their own acts.]

D.
People v. Kern


1.
Several white youths with weapons chased a group of black men who were 



talking over their broken-down car.  One of the men attempted to run across 



the parkway and was killed by an oncoming car.  The youths were charged 



with, and convicted of, second-degree manslaughter.



2.
The Δ’s argued that there as insufficient evidence of causation and that the 



man who hit the victim with his car had also been negligent.




a.
Δ’s actions were a “sufficiently direct cause” of the victim’s death.




b.
Δ’s “will not bea heard to complain that, in desperately fleeing their 





murderous assault, the victim chose the wrong escape route.”

XIII. State v. McFadden, 320 N.W.2d 608 (1982)


A.
McFadden, the Δ, and the deceased were involved in drag racing, and during the 


race the deceased went on the wrong side of the road and got in a head on 




collision with a car which also resulted in the death of a six year old innocent 



passenger.  The Δ was charged with two counts of involuntary manslaughter and 


now the he appeals and argues that under Commonwealth v. Root  his actions did 


not have sufficient causal relationship with the actions of the deceased.

B.
Did the acts of the Δ proximately cause the death of both individuals such that he 


can be held liable for involuntary manslaughter?



1.
Yes, the conviction is affirmed.



2.
The court held that a reasonable person would clearly foresee that drag racing 



on city streets is highly dangerous.  The court held that wherever there is 




foreseeability and recklessness involved, the Δ can be held proximately 




responsible.  The court rejected the judgment of Root and the conviction was 



affirmed. 

Does the rejection of Root have anything to do with the difference between murder and involuntary manslaughter?  Such a distinction would seem to suggest that while the burden of causation for murder cannot be met one can still be found liable for proximately causing the death of another without taking an active role in bringing about that death.

XIV. Commonwealth v. Atencio, 345 Mass. 627 (1963)


A.
Facts:  The two Δ’s were involved in a game of Russian roulette with the 




deceased.  They loaded a revolver with one cartridge.  The first Δ put it to his 



head and pulled the trigger and nothing happened.  Then the second Δ did the 



same, and once again, nothing happened.  Then, the deceased pulled the trigger 


and the gun went off, and the deceased died immediately.  Both of the Δ’s were 


convicted of manslaughter. 


B.
Are the Δ’s responsible for the death of the other party?



1.
Yes, and the conviction is upheld.



2.
The Δ’s made the argument that Russian Roulette is similar to drag racing and 


just like the drivers are not responsible for the deaths of their fellow drivers, 



they should not be responsible for the death of their fellow player.  But, the 



court rejected this argument and stated that in drag racing, the deceased 




driver's driving skills have a lot to do with the death, but in Russian Roulette, 



it is pure luck.

C.
The court ruled that the Δ’s had no legal duty to stop the deceased from aiming 


the gun to his head and pulling the trigger, but they did have the legal 





responsibility to not participate in this deadly game.  The Δ’s actions encouraged 


the deceased to shoot himself and the Δ’s should be liable for their reckless 



behavior.

Mens rea always has to exist.  Some states still prefer to apply the common law intent doctrine but mens rea still has to exist. 

Criminal Law – Week 6 & 7 Notes

Attempt: requires mens rea and Actus reas – impossibility is a defense.  Think about the Nigerian money scam (I’ll give you ten million if you help me get my hundred million out of the country; I just need your bank account number).
Wire fraud statute does not require that anyone be fooled or rely on the attempt; it only requires that you attempt to do something.  This statute is now often applied to email fraud cases. 
Smallwood v. State, 343 Md. 97 (1996)

I.
Man was charged with three counts of assault with intent to murder for attacks on his 
rape victims.  He was HIV positive and was told that he should practice safe sex and 
may be able to pass the virus on to others.  


A.
State argued that engaging in unprotected sex when one is knowingly infected 



with HIV is equivalent to firing a loaded firearm at the person.


B.
Δ was found guilty of assault with attempt to murder.


C.
This verdict could only be correct if there was sufficient evidence to derive a 



reasonable conclusion that Δ possessed a specific intent to kill at the time he 



assaulted each of the three women. 

II.
State likens this case to State v. Raines where the Δ fired a gun at the window of a 
tractor trailer with knowledge that the driver was on the other side of the window.  
The driver of that truck was killed.  


A.
Raines court held that “it must be shown that the victim’s death would have been 


a natural and probable result of the Δ’s conduct. 


B.
This court held that the State had presented no evidence from which it can be 



reasonably concluded that death by AIDS was a probable result of Δ’s actions.


C.
The conviction was reversed because there was no demonstrable “intent.”

Under the statute recklessness is not enough to constitute an “attempt.”  Even “knowingly” is not a specific intent.  
The chances of actually transmitting HIV though sex is roughly 1:1000 – attempt, according to the MPC, must be reasonably certain of success.  
People v. Rizzo, 246 N.Y. 334 (1927)

I.
The Δ and three others planned to rob a man of the payroll of the United Lathing 
Company, which was valued at $1200.  All of the men were charged with attempting 
to commit robbery in the first degree.  They prepared for the robbery and searched all 
over the town for the man that they were going to rob but never found him and were 
arrested while still searching.


A.
Do the steps taken by the Δ prior to his arrest amount to a crime?


B.
No.  The lower court found the Δ guilty of armed robbery, but this court reversed 


and remanded.

II.
Rule:  An act, done with intent to commit a crime, and tending but failing to effect its 
commission, is an attempt to commit that crime.  There must be a dangerous 
proximity to success (p. 566). 


A.
The money wasn’t taken from Rao or the other man by force or other means.  Rao 

was not found, Δ’s were still looking for him; no attempt to rob him could be 



made, at least until he came into sight.  Rao was not in the building when Rizzo 


entered. No money was drawn from the bank for payroll by anybody at the time 


of arrest.


B.
Court held that Δ’s were not guilty of an attempt to commit robbery in the first 


degree since they had not found the person whom they intended to rob.

The “last act” test is no longer required.  For example, you must pull the trigger before you have attempted to kill another – you might be guilty of something else, but you are not guilty of attempted murder.  
Week 8 Notes

McQuirter v. State, 36 Ala. App. 707 (1953) pg. 569

I.
A black man was found guilty of an attempt to commit an assault with intent to rape.  
He followed a white woman and some children up the street and watched her for a 
while.  This scared the woman and she later reported the incident to police.  The Δ 
gave different testimony to the court than the police officers claim he admitted to 
while in custody (Alabama, 1953, is this any surprise?). 


A.
“He was going to carry her in the cotton patch and if she hollered he was going to 


kill her.” – This came from the police.


B.
The jury found him guilty and assessed a fine of $500.


C.
Δ appeals the conviction and asserts that the trial court erred in refusing the 



affirmative charge and in denying the motion for a new trial on the ground that 


the verdict was contrary to the evidence.

II.
For a conviction to stand the jury must be convinced that the Δ intended to have 
sexual intercourse with the Π against her will.


A.
Intent is a question for the jury to determine from the facts and circumstances 



adduced at trial.


B.
Court held that the “jury may consider social conditions and customs founded 



upon racial differences, such as that the prosecutrix was a white woman and Δ 


was a Negro man.”


C.
The conviction was affirmed.

The point of the case is that when the law looks back too far you can always find an “attempt” type of crime.  
U.S. v. Jackson, 560 F.2d 112 (1977) pg. 575

I.
Jackson and two co-conspirators; the Δ’s, planned to rob a bank on June 14 and June 
21.  On June 14, they went to the bank all prepared with weapons, masks, hand cuffs, 
etc., but did not commit the robbery because they perceived the situation on that day 
to be dangerous.  Then they went to rob the bank on June 21st and before even getting 
out of their car they were arrested by FBI officers.  The Δ’s were convicted on one 
count of conspiracy and two counts of attempted robbery.  Now the defendants appeal 
and argue that their actions did not meet the standards for an attempted robbery and 
their actions were mere preparation for robbery, which is not punishable. 


A.
Each Δ was found guilty on all counts.  They appeal.


B.
Do the actions of the Δ meet the standard for attempted robbery?


C.
Yes, and the convictions are affirmed.

II.
The court used the theory that in order to have an attempt, the Δ’s must take a 
substantial step towards the commission of the crime with intent to commit the crime. 
The court used United States v. Stallworth to argue that a substantial step does not 
have to be the 'last proximate act' and it ruled that what the Δ’s did in the current case 
was enough of a substantial step to hold them liable for attempted robbery. 

A.
Court applied the two-tiered inquiry from Mandujano:



1.
Was the Δ acting with the kind of culpability otherwise required for the 




commission of the crime for which he is charged?



2.
Δ must have engaged in conduct which constitutes a substantial step toward 



the commission of the crime.


B.
MPC § 5.01 uses the “substantial step” language.



1.
This precludes liability for remote preparatory acts



2.
By rejecting the “last proximate act” rule it allows violent crimes to be 




stopped at an earlier stage, before any harm may be done.

This court applies the substantial step doctrine that conforms more closely to the MPC.  This analysis shifts the emphasis from what remains to be done (last proximate act test) to what the Δ has already done.  
- “Conduct which constitutes a substantial step toward commission of the crime, and is strongly corroborative of the firmness of the Δ’s criminal intent may establish attempt.” 
U.S. v. Harper, 33 F.3d 1143 (1994) pg. 578

I.
Police found three Δ’s sitting in a parked car, at 10 p.m., in the parking lot of a bank.  
The officers searched the Δ’s, the vehicle, and surrounding area.  They found two 
handguns under a bush 6 ft from the car.  A witness had seen one Δ near that bush 
earlier.  In the car they found duct tape, a stun gun, a pair of latex gloves, and 
ammunition, and one Δ with another pair of gloves. Δ Harper had used an ATM card 
of Kim Ellis requesting a twenty dollar withdrawal.  Harper did not remove the 
withdrawal which prompts the owner to send technicians.


A.
Are the steps taken sufficient for a conviction on the conspiracy and attempted 


robbery charges?


B.
Yes for the conspiracy charges, but no for the attempted robbery.

II.
The Δ intended to rob the bank as the evidence shows, but they did not take a 
substantial step toward the commission of that robbery.  The robbery was going to 
occur in the future.  The Δ’s never made a move toward the intended victims or the 
bank to accomplish the criminal portion of their intended mission.  They had not 
taken such a substantial step that, unless frustrated, the crime would have occurred. 

State v. Davis, 319 Mo. 1222 (1928) pg. 581

I.
Davis, the Δ, and his lover, a married woman, planned to have the lover's husband 
killed in order to collect the insurance money.  The Δ asked a person by the name of 
Leverton to find him a felon who could kill the husband.  Leverton revealed the 
whole plan to an officer and the officer went undercover to pose as a felon and made 
a deal with the Δ to have the 
husband killed for $600.  According to the plan, the 
officer went to the husband's 
house and there he arrested the wife and revealed his 
identity and also arrested the Δ.  
Now the Δ appeals and argues that his actions did 
not meet the standard of the overt act that is needed in order to establish attempt.

A.
The Δ was convicted of attempted murder in the first degree.


B.
Did the Δ take substantial actions towards the crime to hold him liable for 




attempted murder?

C.
No, the acts were insufficient.  The judgment is reversed and Δ discharged.

II.
The court ruled that the Δ only solicited for the commission of the crime and mere 
solicitation does not meet the standards of attempt.  The court held that mere 
solicitation is only preparation for a crime, and that is not an attempt.  The court 
further held that the fact that the Δ actually made a verbal agreement with the 
undercover officer also does not meet attempt standards because all these actions of 
the Δ were mere preparation for a crime.  The ruling of the trial court was reversed.

A.
State contends that the overt acts were shown.  I would tend to agree.


B.
In order to establish attempt: 1. the Δ must have the intent, 2. the Δ must take a 


substantial step towards the commission of the crime, 3. the Δ must fail to 




consummate his crime.
U.S. v. Church, 29 Mil. J. Rptr. 679 (1989) pg. 582

I.
Church, the Δ, was a military pilot and he wanted the custody of his son and realized 
that the only way it was going to happen was if he could get his divorced wife 
murdered. The Δ’s friends revealed his intentions to the Office of Special 
Investigation and they sent an undercover officer as the hit man to the Δ.  The Δ made 
contract with the hit man and told him all the details about the wife's house (he 
included maps, photos, work schedules, and told the man where everyone sleeps) and 
even paid him for the plane ticket.  To make the long story short, the Δ was charged 
with attempted premeditated murder and now he argues that his mere solicitation does 
not meet the standards of attempt.

A.
He was convicted of attempted premeditated murder.


B.
Do the preparatory acts of the Δ amount to a “substantial step”?


C.
Yes, and the conviction is affirmed.

II.
The court held that the defendant did everything he had to do in the commission of 
the crime.  The court gave the example that the defendant fired the missile (the hit 
man) and he aimed this missile at his wife.  So, the court held that it will not accept 
the ruling of Davis (held that the evidence only establishes acts of preparation) and it 
held the defendant guilty of attempted murder.
People v. Jaffe, 185 N.Y. 497 (1906) pg. 585

I.
The Δ received cloth which he believed to be stolen and, under N.Y. Penal Code § 
550, he was convicted of receiving property knowing it to have been stolen.  In 
reality, the property that he received was not actually stolen, though he though it was.


A.
The conviction was sustained by the appellate division.  This court reverses.


B.
Can one be convicted of conversion when the property is not actually stolen?


C.
No, this is not possible.

II.
The court held that “there can be no receiving of stolen goods which have not been 
stolen.”  Page 585. 


A.
The fact that one possesses the requisite intent and believes that he has committed 

a crime, though he has not, is not enough under the statute.


B.
To attempt to do something that is not a crime cannot be a crime; there were three 

elements to this crime: 1) act, 2) intent, and 3) knowledge of the existing 




condition.  The third element cannot exist when the condition of the property is 


not known because it does not exist.

People v. Dlugash, 41 N.Y.2d 725 (1977) pg. 587

I.
Geller was nagging Bush for rent money and Bush, who was intoxicated, becames 
upset.  Bush shot Geller three times in the chest with a .38 pistol.  Dlugash, the Δ, 
walked over several minutes later and fired five shots into the victim’s head wit a .25 
pistol.  Δ claimed that he though Geller was already dead at the time and only shot 
him because he was scared of Bush.  Experts testified that they could not definitively 
conclude that the victim was alive when the Δ shot him.  A jury convicted the Δ of 
murder and the Appellate Division reversed the judgment as a matter of law and 
dismissed the indictment. 


A.
May the Δ be held liable for attempted murder, though the victim might not have 


been alive at the time of the act?


B.
Yes, he may be liable for attempted murder.

II.
While legal impossibility is a defense, factual impossibility is not.  The court reviews 
several cases that find guilt in cases of factual impossibility such as attempted murder 
when the intended victim was not present, attempted rape when the victim was 
already dead, and attempted larceny when the pocket that was picked was empty.


A.
“What was in the actor’s own mind should be the standard for determining his 


dangerousness to society and, hence, his liability for attempted criminal 




misconduct.”  Pg. 589.  


B.
A murder would have been committed had the attendant circumstances been as Δ 


believed them to be.  Thus, it need not be established beyond a reasonable doubt 


that the victim was alive.  

U.S. v. Berrigan, 482 F.2d 171 (1973) Pg. 592

I.
Father Berrigan, a Vietnam War resister, attempted to send letters from a federal prison in violation of a law prohibiting anything from entering or leaving a prison without knowledge of the warden.  The warden did, in fact, know that Δ was sending letters and allowed the courier to feign cooperation in this plan.  The trial court convicted the Δ and this court reverses.


A.
Can there be a violation of law when one of the circumstances vital to the offense 


is not present?


B.
No, there can be no violation.

II.
“Simply stated, attempting to do that which is not a crime is not attempting to commit 
a crime.”  Pg. 593.


A.
Legal impossibility applies where:



1.
the motive, desire, and expectation is to perform an act in violation of the law



2.
there is intention to perform a physical act



3.
there is performance of the intended physical act



4.
The consequence resulting from the intended act does not amount to a crime


B.
In this case the government failed to prove one of the circumstances or attendant 


circumstances vital to the crime; i.e. that the warden did not know of the transfer 


of letters via the courier.

U.S. v. Oviedo, 525 F.2d 881 (1976) Pg. 593

I.
Δ was contacted by an undercover agent to purchase one pound of heroin.  Oviedo 
met the agent and transferred the heroin.  Δ then asked for his money, and the agent 
stated he would have to test the substance first.  Δ was then arrested when the 
substance tested positive.  A later test proved the substance was not heroin, but a legal 
product. 


A.
May the evidence support a finding that the Δ was guilty of an attempt to 




distribute heroin when the product was not actually heroin?


B.
No, it may not.


C.
Jury convicted, but this court reverses

II.
For guilt of criminal attempt, the acts performed, without any reliance on the intent, 

mark the Δ’s conduct as criminal.


A.
Oviedo told the agent that the substance was heroin, and portions of the substance 

were concealed in the TV.  Until there was the actual delivery of the heroin, or 


rather the presence of heroin, criminal attempt could not result.  Acts by Oviedo 


apart from evidence of his intent do not mark his conduct as criminal in nature.


B.
The substance was not actually heroin, but procaine hydrocholoride, which is not 


illegal and triggers a false positive in the usual field test.

Taaffee

I.
Δ imported drugs into the county but was not aware the he was doing so.  He thought that he was illegally bringing currency into the country, but this is not actually illegal.  The packages that he thought contained currency actually contained drugs.


A.
He was sentenced to 18 months imprisonment. 


B.
Ignorance of the law is an excuse in some cases; i.e. when you do something that 


you think is a crime and it actually is not. 



1.
See MPC 2.04 for ignorance as a 
defense. 



2.
A mistake of fact or law may be a defense if provided for in the law, or the 



ignorance negates an essential element of the crime. 


C.
MPC 5.01 would deal with this as an “attempted” crime because of the factual 


impossibility of the actual crime.

II.
According to 2.04(1) and (2) a Δ may have the degree of the offense decreased if he 
is mistaken as to the circumstances of his crime.


A.
If there would have been an offense had the attendant circumstances been as he 


supposed them to be then he may be guilty of that lesser offense.  


B.
This section can only be used to reduce the penalty. 


C.
Δ could only be guilty of an attempt for what he thought he was smuggling.  
Homicide – 
Death ( Homicide and Non-Homicide.

- 
Homicide is the killing of one person by another (suicide is included in some jurisdictions).

-
There are both legal and non-legal homicides, as well as lawful and unlawful homicides.

-
The distinction between lawful/unlawful is not, in most jurisdictions, the same as legal/non-legal ( Lawful homicide is limited to small number of applications (accidents, etc.) ( Necessity, self-defense, etc comprise other branches of lawful homicide. 
-
Unlawful homicide is often criminal in nature ( may often be welfare decisions.  

Unlawful homicide is further divided into those with malice aforethought and those without ( this is the murder/manslaughter distinction.  Manslaughter may be both voluntary and involuntary. 

- 
severe emotional distress may prove a mitigating factor in some cases

- 
there are also imperfect defenses; insanity, self-defense, provocation, etc.

Eventually, murder came to be divided into degrees.  This originated in PA around 1794, and they divided murder into 1st degree, and then all other murders.  

Malice aforethought evolved into a concept that does not mean either malice or forethought ( rather, it evolved into: intent, knowledge, or a depraved heart, and in some cases it includes extreme recklessness.
MPC (N.Y. Based) Criminal Homicide breaks out into 1) murder, 2) manslaughter, and 3) negligent homicide.

-
Murder:  “purpose or knowledge,” depraved heart or extreme recklessness.

-
Manslaughter:  mitigated murder, or reckless homicide

- 
Negligent Homicide:  involuntary homicide

Should the victim’s conduct be taken into account in considering the sentencing?  
Commonwealth v. Carroll, 412 Pa. 525 (1963)
I.
Δ’s wife was diagnosed as a schizoid personality type and when he left home for 
several days she was very upset.  While gone, the Δ left a loaded .22 pistol in the 
bedroom so that his wife could protect herself if need be.  Upon returning he told his 
wife that he had accepted a teaching position that would require him to be gone for 
several days each week.  She became enraged and they argued for several hours.  
Around 4 am the Δ remembered that the gun was in the bedroom and he shot his wife.  
He then wrapped his wife’s body and moved it to a desolate area near a dump.  At 
trial a psychiatrist testified that Δ did not premeditate the killing.


A.
Is a court required to fix liability for murder to no higher than the second degree 


when there is testimony that the murder was not premeditated?



1.
No, a court will disregard the length of time it took for the Δ to form the 




intention to kill and will not treat the testimony of a psychiatrist as conclusive. 


2.
PA Statute states that first degree murder applies when there is a “willful, 




deliberate and premeditated killing.”

B.
This court does not consider whether the decision to kill was made seconds before 

the murder or days before it – the length of time is irrelevant.

II.
The court blurs the distinction between “willful, deliberate, and premeditated” killing 
and the requirement that a murder must be committed intentionally.  In this analysis 
first and second-degree murder are no longer distinguishable. 
State v. Guthrie, 194 W.Va. 657 (1995)

I.
The victim snapped the Δ’s nose with a towel in jest because the Δ appeared to be 
having a bad day.  In retaliation, the Δ took out a knife and stabbed Farley in the 
neck.  The Δ suffered from numerous psychiatric problems.  The court instructed the 
jury that it was not necessary to prove that the intent to kill existed for any particular 
time prior to the killing; it was only necessary to prove that the intent to kill have 
existed at the time or the killing, or prior thereto. 


A.
Must there be a showing that the Δ weighed his decision to kill?



1.
Yes, there must be some proof that he weighed this decision.



2.
The jury instruction given does not distinguish between first and second 




degree murder because it equates premeditation with intent.


B.
There must be some period between the formation of the intent to kill and the 



actual killing; this is an indication of prior calculation and design. 

II.
This case was reversed and remanded due to the incorrect jury instructions. 

Girouard v. State, 321 Md. 532 (1991)

I.
Δ’s wife challenged his sexual prowess, told him that she did not love him, and 
demanded a divorce.  Δ then picked up a knife and stabbed his wife 19 times before 
attempting to slit his own wrists.  This suicide attempt was unsuccessful and he was 
convicted of second degree murder.


A.
Can words alone constitute adequate provocation?



1.
No, words alone are not sufficient provocation to mitigate a murder.


2.
If mitigation were allowed this would be manslaughter rather than murder.

B.
There are only a few categories of provocation which will allow mitigation.

II.
Spousal infidelity is one of the few mitigating factors – the cases of mitigation are 
those where all reasonable persons would agree that the action might cause another to 
commit murder. 

Maher v. People, 10 Mich. 212 (1862)

I.
Δ saw his wife sneak off into the woods with another man and received confirmation 
from a friend that she was having an affair with another man.  Δ then walked into a 
bar where the man was sitting and shot him in the head – he was not killed but spent 
time in a hospital and lost partial hearing in one ear.  The court suppressed the 
evidence of what Δ’s friend had told him and Δ appealed that decision. 


A.
Would evidence that a Δ had reason to believe that his wife was engaged in a 



sexual relationship with the victim be admissible to mitigate an assault with intent 

to murder charge to one of simple assault and battery.



1.
Yes, this is enough to constitute evidence of provocation. 


2.
If Δ would have only been guilty of manslaughter if he succeeded in killing 



the victim then he cannot be found guilty of assault with intent to murder for 



his unsuccessful attempt. 


B.
This evidence was for the jury to hear so that they could determine whether it met 


the standard of adequate provocation. 

II.
A judge can only exclude evidence when no reasonable person could infer 
provocation. 


A.
This case was reversed and remanded for a new trial. 

B.
Dissent claims that the provoking action must have occurred in the Δ’s presence. 

People v. Casassa, 49 N.Y.2d 668 (1980)

I.
When victim informed Δ that she was not in love with him he was devastated and 
began to stalk her and do other strange things.  He eventually brought the victim 
several bottles of wine and liquor as a gift, but when she did not accept these things 
he pulled out a knife and stabbed her in the throat – he then drug her body to the tub 
and submersed it in water to make sure she was dead.  


A.
There were two psychiatrists – one claimed that Δ was under severe emotional 


distress at the time of the killing; the other claimed that this would not qualify as 


extreme distress because the state was a result of his own twisted mind and not 


external factors.


B.
Δ was convicted of second-degree murder and appeals arguing that the statute 



requires the court to examine his point of view and what he believed to be a 



rational excuse for the killing.


C.
Is the test of extreme emotional disturbance subjective (in the mind of the killer) 


or objective?



1.
The determination is not wholly subjective.



2.
This is an affirmative defense which fails in this case. 

II.
Extreme emotional distress has two components to the test:


A.
Act must have been done in extreme emotional disturbance.



1.
This part of the test is subjective.



2.
Analyzed from the killer’s point of view.


B.
There must be a reasonable explanation or excuse for the disturbance.



1.
This part of the test is objective. 



2.
Analyzed from the point of view of a reasonable man faced with the same 




circumstances.



3.
Because the factors of this element were particular to the Δ he fails this part of 


the test and the court affirms the verdict.

Commonwealth v. Welansky, 316 Mass. 383 (1944)

I.
Night Club owner locked all of the emergency exits and when a fire started in the club a large number of employees and patrons were killed because they could not escape.  He was found guilty on numerous counts of involuntary manslaughter and sentenced to 12-15 years of hard labor on each count.


A.
Can one who has committed a breach of duty of care and caused death be 




convicted of manslaughter based on wanton and reckless conduct?



1.
Yes. 



2.
Wanton and reckless conduct – it is the conduct that is intentional and not the 



harm caused by it. 


B.
The RPP standard does not apply when the Δ has particular knowledge of the 



danger, it only applies to the dumbest and most ignorant of Δ’s.



1.
Grave danger to other must have been apparent and the Δ must have run the 



risk of causing harm rather than modifying his conduct.



2.
Wanton and reckless is a higher degree of risk than negligence or even gross 



negligence. 


C.
Though the Δ was in the hospital at the time of the accident there was evidence 


that he knew of the unreasonably dangerous condition of the club because he had 


been actively involved in its management and supervision before falling ill.  This 


same logic would generally shield shareholders of a large corporation from 



liability. 

II.
The conviction was affirmed because of the club’s disregard for the safety of the 
club’s patrons.


A.
The Δ had to know that there was a grave risk and he ran this risk.


B.
Wanton and reckless conduct is a very high standard and so it may be applied to 


find a Δ guilty of involuntary manslaughter. 

Thursday, March 10, 2005

After the break we will receive examples of the final exam from past years – he won’t yet commit to the format of the exam (short answer vs. essay vs. the possibility of an MC-type exam). 
-
As of right now any notes that we bring must be printed out
-
The computerized exams might be used, unless it is MC

I.
Complicity

A.
This is relatively modern invention that replaces a common law concept that 



relied on principals in two degrees and accessories before and after the fact.


B.
MPC 2.06 considers the concept of complicity

II.
Hicks v. U.S., 150 U.S. 442 (1893)


A.
Hicks was yelling at the victim and the murderer and told the victim to “take his 


hat 
off and die lick a man.”  

B.
May a person be an accomplice to murder for uttering words that had the effect of 

encouraging murder, even though the speaker did not intend such a result?



1.
No, there can be no liability unless he intended to encourage the murder.



2.
There needs to be specific intent.


C.
The accomplice should share the same guilty mind as the principal.  In other 



words, she must intentionally commit the acts and intend the end result.  Here, 


while Hicks intentionally yelled at the parties, there is no evidence that he 




intended the specific outcome. 

III.
State v. Gladstone
IV.
People v. Luparello

A.
Luparello was held responsible for the unplanned and unintended acts of co-



conspirators that are natural, probable and foreseeable consequences.


B.
What actions are reasonably foreseeable?


C.
Should we limit punishments to acts that are intended?



1.
He wouldn’t intend to kill this person because that wouldn’t serve his purpose 



to get information out of the individual.



2.
Higher penalties are always more deterrence – perhaps we want to deter any 



conduct that might have dangerous consequences. 

V.
Roy v. United States

Natural and probable consequences of a crime...


It must be reasonably likely that a particular consequence will ensue from a planned criminal act before all participants in the act will be held responsible for one participant’s individual actions. 

This has to be based on a multiplicity theory – i.e. that it is more dangerous to have multiple persons working together than to have one person working to commit a crime.  

VI.
United States v. Xavier

Murderer and Δ were brothers.  Δ was convicted of aiding and abetting a convicted felon’s possession of a firearm even though the prosecution did not prove that he knew of his brother’s felony.  

- 
Conduct, Circumstances, and Results must match ( elements of the actus reus

- 
Mens rea requires a purpose of conduct for complicity

- 
Knowledge of the attendant circumstances is required.

- 
One who encourages or assists another in engaging in dangerous conduct may be liable for crimes requiring recklessness or negligence. 
-
The result must be “underlying” ( See MPC 2.06...when causing a result is an element of an offense an accomplice is liable if he acts with the kind of culpability with respect to that result that is sufficient for the commission of the offense.  


Gov’t had to prove that Δ knew his brother was a felon.  

People v. Russell

I.
There was a gun battle in a neighborhood and someone was killed in the cross-fire but the ballistics test were inconclusive as to which Δ killed the person.  The Δ’s were engaged in a common activity that was inherently dangerous and each one acted with the mental culpability required for depraved indifference murder. 

-
these two men were convicted as accomplices though they were not friends and 


were not working toward a common goal, but they did each have the requisite 



reckless mental state

Wilcox v. Jeffrey

I.
Music magazine editor who was charged with aiding an alien to illegally take employment by attending a concert conducted by the alien.  Δ actively encouraged the illegal act because he was present, paid for his attendance at the concert, and wrote an article about the performance for personal gain.  This case concentrates on the actus reus required for accomplice liability. 

State v. Hayes

I.
The accomplice cannot be convicted unless the crime actually takes place.  Here, the Δ conspired with another man to rob a store, but the accomplice set him up and no actual crime was committed. 


- Entrapment could not be raised because this person was not a police officer. 


The difference between Hayes and Wilson is who entered the premises.  In Wilson, the accomplice entered the premises while in Hayes the accomplice stayed outside and only aided in the burglary.  

Vaden v. State

I.
An undercover wildlife agent solicited the cooperation of a helicopter pilot to hunt foxes illegally.  The agent had the actus reus but did not have the mens rea because his goal was to collect evidence against Vaden rather than to hunt foxes illegally.  


-
the public authority justification defense is personal to law enforcement officers 


and cannot be used by an accomplice to argue that no offense was committed

You don’t need to convict the principal to convict the accomplice.  

Taylor v. Commonwealth

I.
Excuses to a crime relate to the particular actor and are generally unavailable to an accomplice.  


-
Excuses are typically: infancy, insanity, and intoxication


-
Justifications: self-defense, necessity, consent, and use of force while making an 


arrest

Tuesday, March 22, 2005

Krulewitch v. United States

336 U.S. 440 (1949)

Defendant is convicted of conspiracy to violate fed stat that prohibits interstate prostitution. The acts in question is inducing and persuading a woman to go from NY to Miami for purposes of prostitution and transporting her there. Defendant appeals from admission of hearsay evidence of a conversation b/t the woman and a co-defendant wherein they discussed taking the rap for the defendant. The conversation took place months after the alleged inducement and transportation. The woman had returned to NY and taken up residence there. The conversation was not used as evidence of a separate crime of interfering w/ justice, but as to the charge noted above. The district ct. and the appeals ct. ruled for the feds accepting the theory that the conversation went to prove an on-going conspiracy.

Held for the defendant. The ct. rejects the fed’s theory of implicit conspiracy that survives months after the original crime succeeded or failed. In concurrence, Justice Jackson warns of the dangerously malleable nature of conspiracy.

Co-conspirator exception to the hearsay rule applies to conspiracy cases.  Hearsay is a rule that one who benefits from a piece of narrative evidence should internalize the cost of the highest quality evidence in support of that statement (black letter: hearsay excludes out-of-court oral evidence from a third party because the source of the evidence does not have to be present in court for cross-examination). 

Co-conspirator exception to hearsay:  you can use statements by one conspirator out of court as evidence against other conspirators.  This is a very powerful tool used by the prosecution.  


-
Bootstrapping Problem:  statements made by a co-conspirator may be used to prove that there was a conspiracy.  §801(d)(2)(e) is the co-conspirator exception.  Any statements made by potential co-conspirators may be evaluated in the light of other evidence to solidify the determination that there is a conspiracy.  

*** Pay attention to the reasons why prosecutors want to use conspiracy – the benefits and ease of proving their case.

In cases of conspiracy, the hearsay rules don’t apply. Hearsay (out of court) statements by one alleged conspirator can be used against any other member of the conspiracy.

What’s the harm of conspiracy? Because there are many uniting their resources in criminal enterprise and that’s more harmful and harder to police.

One big advantage of conspiracy for prosecutors is that they get to pick the forum they want where any of the parts of the conspiracy took place. Another is that otherwise inadmissible evidence is allowed in. Another is the threat of guilt by association: if you’re charged with conspiracy along with Hitler, you’re going down. Another: in many jurisdictions you can get a higher form of punishment for conspiracy than the crime itself (conspiracy to commit prostitution [a misdemeanor] is a felony in many jurisdictions). You can charge people with conspiracy that you couldn’t get on aiding and abetting or as accomplices, so you can get more people. You can get a conviction for conspiracy to do something that is not itself a crime, but just generally criminal (like—?).

If you attempt to commit a crime and you succeed, you can’t be convicted for attempt as well as the crime because they merge. But you can be convicted for conspiracy and the substantive crime. Why? Because conspiracy is an independent harm from that of the crime itself.

Pinkerton v. United States

328 U.S. 640 (1946)

Defendants were brothers. Each was charged w/ 10 counts of substantive violations of the IRS Code and 1 count of conspiracy. Walter was convicted of 9 and the conspiracy, while Daniel was convicted of 6 and the conspiracy count. The thing is, Daniel was in prison the whole time Walter committed the substantive crimes and he didn’t do anything that aided or abetted them and there was no evidence that he even knew of them. So, simply on evidence that Daniel had conspired previously to commit the kind of crime alleged, he was convicted of conspiracy and the substantive crimes. Defendant appeals.

Held for government that the overt act of one partner in crime is attributable to all. 

Rutledge, Dissenting—This is nuts. This is insanely broad vicarious liability.

This case is differentiated from Alvarez (cocaine/ATF case).  The rule of Pinkerton is that participation in a conspiracy is enough to sustain a conviction for the substantive offense in furtherance of the conspiracy.  
The actus reus for conspiracy is the intent to make the agreement.

The mens rea for conspiracy is the specific intent or purpose. 

Drug conspiracies do not require an overt act, but murder, rape, robbery, etc, do require an over act ( words, speech, or substantial evidence of congruous actions are generally necessary for the actus reus. 
The actus reus could reasonably be inferred b/c there could be an agreement b/t the brothers to do moonshining even if one of them was in prison. You could also find the mens rea b/c there’s the intent to make the moonshine and the specific intent to do it criminally. So conspiracy can be proven even if one of them is in prison. But how can the one in prison be convicted of the substantive crimes?? He was sitting in prison when the acts necessary for the substantive crimes.

Rule: Once you enter into a conspiracy, you are liable for the criminal acts of any other co-conspirator (related to the conspiracy, of course). The overt act of one is attributable to all.
State v. Bridges

N.J. Supreme Ct. (1993)

Defendant went to a party and got into an argument with X. He left and said he would be back w/ help. He returned w/ two confederates who were armed. The plan was that the armed dudes would hold the crowd at bay while defendant fought w/ X. Defendant started to fight with a friend of X and confederates began to do crowd control when it went awry. They fired into the air and then into the crowd. A bystander was killed. They were all convicted of murder and conspiracy. 

Appellate court overturned defendant’s murder conviction stating that a conspirator is vicariously liable for the substantive crimes committed by co-conspirators only when the conspirator had the same intent and purpose as the co-conspirator who committed the crime. Here, it is argued, defendant never agreed to kill anybody. [State appeals??]

Held for state that a co-conspirator may be liable for the commission of substantive criminal acts that are not w/in the scope of the conspiracy if they are reasonably foreseeable as the necessary or natural consequences of the conspiracy.

DISSENT—If the defendant didn’t intend for the victim to be killed, then he can’t be held liable for attempted murder, much less vicarious murder.  Says the conviction here is tantamount to life in prison w/o possibility of parole for 30 years, solely for a negligent state of mind.

If you prove conspiracy, and you can then prove that the criminal act was completed, then you can convict each member of the conspiracy w/ the substantive crime.

This case expands Pinkerton in that you can be convicted of the substantive crime even if that crime was not the object of the conspiracy as long as the crime was a reasonably foreseeable and natural consequence of the conspiracy.

Note that defendant here can’t be convicted of conspiracy to commit murder, but can be convicted of murder itself. This guy’s mens rea was only criminal negligence, yet he can be convicted of murder.

Majority of states and MPC have rejected the Pikerton rule. Still good law in Fed. cts.

United States v. Alvarez [cocaine]
755 F.2d 830 (1985)
ATF agents arranged to buy $147,000 of cocaine from Δ and some of his friends.  A gun battle erupted and an agent was killed.  Δ was convicted of first degree murder and several of his friends were convicted of second-degree murder, while everyone was convicted of conspiracy to commit various drug offenses.  
An individual may be held liable for a crime if it is reasonably foreseeable that such an unintended crime might occur during the carrying-out of the conspiracy.  In this instance the murder was a reasonably foreseeable result of the drug conspiracy and the court held that the co-conspirators must have been aware of the likelihood 1) that at least some of the number would be armed, and 2) that deadly force might be used, if necessary, to protect the conspirators interests.  

Interstate Circuit, Inc. v. United States

306 U.S. 208 (1939)
Two movie theatre chains  entered into a contractual agreement with eight film distributors who released 75% of all first run films in the U.S.  These agreements contained certain provisions which limited the accessibility of smaller and cheaper theatres to various movies and violated the Sherman Antitrust Act.  A letter sent from one of the theatres to a film distributor was the government’s only evidence of an unlawful conspiracy.  
Rule:  evidence of a conspiratorial agreement can be based on inferences drawn from the course of conduct of the alleged conspirators.  

In this case the inferences were supported by the unanimity of conduct by the distributors after the proposal, the nature of that proposal, and the manner in which it was made.  Thus, an action or agreement to join the conspiracy is not necessary to prove its existence ( circumstantial evidence is now allowed to show evidence of a conspiracy.  

United States v. Alvarez [smiling driver of marijuana]
625 F.2d 1196 (1981)
The Δ was asked if he would be at the off-loading site of a drug shipment in the U.S. and responded with a simple nod and smile rather than a verbal response.  The Δ and other co-conspirators were arrested and convicted.  
This conduct can be used to infer guilt of participation in a conspiracy and the government is not required to prove that the Δ had knowledge of all the details of the conspiracy.  Here the evidence is sufficient to infer that the Δ knew that criminal activity was afoot.  Thus, the conviction was affirmed.

Dissent:  The prosecution should have to prove that the Δ was a knowing participant in a conspiracy before guilt may be established.  In this case, a smile and a nod may have been no more than the agreement of a “humble workman” that he would return to fulfill his duty, and does not import knowledge of a greater scheme to smuggle drugs. 
People v. Lauria

251 Cal.App.2d 471 (1967)

Δ owned an answering service that was used by a few prostitutes and Δ claimed that it was not specifically operated for the benefit of these women, but that they were tolerated as long as they paid their bills.  The trial court set aside the indictment as having been brought without a showing of reasonable or probable cause. 
The court held that the seller’s knowledge of the illegal use of the goods was insufficient to make the seller a participant in the conspiracy.  The Δ must have 1) knowledge of the illegal use, and 2) intent to further that use that is based either on a special interest in the activity or the felonious nature of the crime itself.  The court also notes that the Δ had no stake in the profit of the prostitutes and did not charge them a higher price, nor did an unusually large volume of his business come from prostitutes.
Specific intent or purpose = mens rea

The agreement itself = actus reus

Is knowledge a sufficient mens rea?

-
The answer is a qualified ‘no.’  

-
The court suggests that specific intent is not higher for some crimes and lower for others.  The distinction between intent and knowledge is a consideration. 

-
Perhaps there is a difference between the standard for purveyors of otherwise legal items/services and items that are illegal.  

MPC approach requires purpose (intent) for both conspiracy and accomplice liability.  In this case, the Δ must have both knowledge of the activity and the specific purpose to further that illegal activity.  
The procedural advantages of conspiracy are so great that prosecutors will do everything they can to allege conspiracy.
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Kotteakos v. United States
328 U.S. 750 (1946)

Defendants were convicted of conspiracy to defraud a government home loan program. Simon Brown was a guy who knew how to fill out federal loan forms and did so, for a commission, for people he knew wouldn’t be using the funds for building homes, but for fraud. He with dealt many people and in the end about 30 were indicted in the conspiracy. The thing is, these people didn’t have any connection to each other except that they all dealt w/ Brown. The evidence showed that there were at least eight independent conspiracies, but the feds. charged all the defendants with just one. The trial ct. instructed the jury that the acts or statements by any of the alleged conspirators could be considered against all of them. The jury found seven defendants guilty and they appeal.

Held for defendants that no reasonable jury could find one single conspiracy from the evidence and that the jury instruction ratifying one giant conspiracy was wrong. The appellate court had recognized the error, but concluded that it was not prejudicial. The Supremes said no way and reversed.

If defendant here is found to be part of the larger conspiracy, and not just the bilateral one with Brown, then hearsay evidence from anyone of the other “co-conspirators” or related to them will apply to him and he will be liable for the substantive crimes of all of them.

This is characterized as a “spoke and hub” type of conspiracy; Brown is the hub. But really it is “a wheel without a rim.”


This is unlike the conspiracy in Interstate Circuit because in that case the defendants all wink-wink knew that they were conspiring and had a common purpose. Here, the defendants didn’t know each other.

This isn’t a big conspiracy b/c you don’t have an agreement between the different people at the end of the spokes. They are cooperating w/ Brown, but not with each other. Not only is there not an overt agreement, but there isn’t even the necessary knowing mutual cooperation that could get you an implied conspiracy under Interstate Circuit.

In conspiracy there always has to be an agreement, even if only tacit. There can’t be a conviction only on a hypothetical agreement.

Blumenthal v. United States
332 U.S. 539 (1947)

Weiss and Goldsmith did business as Francisco, Inc., a liquor dealership. They took shipment of whiskey from an unknown owner and they agreed to sell the whiskey under Francisco’s name (to hide the true owner) at prices higher than legal. They then proceeded to contract the assistance of the three appellants as salesmen who were to sell the whiskey to taverns at the illegal prices. Everyone was convicted on one count of conspiracy. Appellants appeal.

Held for the state that this was one conspiracy. The appellants said that there were two conspiracies here: one between the owner and Francisco, and one between Francisco and the salesmen. Since appellants didn’t know about the true owner, they couldn’t have conspired with him and so convictions should be overturned. The ct. says no way. “The scheme was in fact the same scheme; the salesmen knew or must have known that others unknown to them were sharing in so large a project … they were planning to carry out the common design and object of all.” The ct. distinguishes Kotteakos by saying that there each agreement had its own distinct illegal end, whereas here it was all the same scheme.

This is a “chain” type conspiracy. There are three links in the chain and two agreements.

The defendant here is saying maybe you can get me on a conspiracy w/ the middleman, but I didn’t even know who was at the level above the middleman.

Even though the defendant here doesn’t know the person at the top, they know there is someone there and they’re agreeing to join the enterprise in a whole. One link in a chain doesn’t have to know who the other links are as long as they know the other links exist.

Anderson v. Superior Court

Cal. App. (1947)

Petitioner seeks a writ of prohibition to prevent her prosecution pursuant to a grand jury indictment. She referred clients to someone who performed abortions and was paid for this. She was one of several people who referred. She was indicted of conspiracy to commit abortions with all the other referrers and Stern. She was also charged with the substantive offenses for the abortions she herself referred and those referred by others.

Held for the state: “The inference is almost compelled, if the evidence is believed, that this petitioner knew that Stern was engaged in the commission of abortions not casually but as a regular business and that others, like herself, had conspired with him to further his operations. If the grand jury concluded that, with this knowledge, she saw fit to join with him and those others, even though unknown to her, in furthering the unlawful activities of the group we cannot say that the grand jury did not have substantial evidence upon which to find the indictment.”

This looks like a hub and spoke w/o a rim conspiracy. Unlike in Koettekas, however, the defendant here knew that the MD was soliciting referrals from other people besides her. Even though she doesn’t know any of the other people who are making referrals, she does know that they exist and she is joining the enterprise.

Bottom line, the shape of a conspiracy doesn’t matter. What is determinative is the knowledge of the conspirators. What they knew will show whether there was one big conspiracy or a bunch of little ones.

United States v. Bruno

U.S. Ct. App. (2nd Cir. 1939)

Defendants were convicted along with many others for conspiracy to import, sell and possess narcotics. They appeal saying there was more than one conspiracy. Parties were smugglers, middlemen, sellers in NY and TX. One alleged conspiracy could be just b/t smugglers and middlemen, and another one between middlemen and smugglers. Or, alternatively, one between smugglers, middlemen, and NY sellers, and another b/t smugglers, middlemen, and TX sellers. 

Held for the feds that there was only one conspiracy. As to theory one: they all knew they were part of a necessarily bigger plot. As to two: it’s the same as two salesmen in the same shop.

More of the same. A chain conspiracy that turns out to be one big conspiracy like in Blumenthal b/c they all knew that there were other people involved. One critique might be that there are actually two chains: one going to Texas and one going to Louisiana b/c the LA and TX people probably didn’t cooperate w/ each other.

United States v. Borelli

U.S. Ct. App. (2nd Cir. 1964)

“A sale or purchase scarcely constitutes a sufficient basis for inferring agreement to cooperation with the opposite parties for whatever period they continue to deal in this type of contraband, unless some such understanding is evidenced by other conduct…”

Gebardi v. United States

287 U.S. 112 (1932)

Wharton’s Rule:  If the only object offense of the conspiracy is one that is usually committed by two parties acting together there can be no charge of conspiracy.  The Mann Act is an example of application of this rule – It requires two people to violate the law, so if one party is not violating the law (the woman, who cannot be convicted of this law) there can be no conspiracy since there are not two actors.
Defendants man and woman were convicted under the Mann Act for conspiracy to transport the woman across state lines for immoral purposes. The appeals ct. affirmed and defendants appeal to the Supremes.

Held for the defendants that the woman consented to the transportation. She is not guilty under the Mann Act for consenting to the transportation. So, it can’t be said that she is guilty of conspiracy to transport her. Since the man had no other accomplice, he can’t be guilty of conspiracy either b/c there’s no other party (but the innocent woman) to conspire with.

The court says that this is the same as 1) X sleeps voluntarily w/ a married person. The married person is committing a substantive crime, but X can’t be convicted for conspiracy (and so neither can the married person), and 2) Y is a minor who voluntarily sleeps w/ and adult. The adult is committing statutory rape, but Y can’t be convicted for conspiracy to commit her own rape (and neither can the adult).

Rule: A person cannot be convicted of conspiracy when there is a recognized rule of justice or policy exempting him from prosecution from the substantive crime.

Wharton’s rule: If a crime is defined in such a way where you need more than one person to have the crime, it is not subject to indictment for conspiracy. Such crimes include bribery, adultery, dueling, some gambling, etc. All these require two to tango.

By definition, there isn’t a greater harm of bribery or dueling if more than one person agrees to do it, so it wouldn’t make sense to make conspiracy to do it punishable. Conspiracy is merged into the substantive offense. If fifteen people engage in a dueling ring, then the Wharton rule might not apply.

If the statute itself indicates that a certain type of person can’t violate the... 

Garcia v. State

Supreme Ct. Indiana (1979)

Defendant was convicted of conspiracy to commit murder and she appeals. She contacted a friend to get his help in finding a hit man to kill her husband. The friend went to the cops who recorded his conversations with her. She agreed with him to find a hit man and later he introduced her to an undercover cop posing as a hit man with whom she contracted. The question here is whether conspiracy in Indiana is “unilateral” as the MPC, or whether it requires a bilateral/multilateral requirement. That is, can someone be convicted of conspiracy if the co-conspirator was just feigning agreement.

Held for state. Under Indiana’s new statute, one can be convicted for conspiracy even if the only other “conspirator” was not really a conspirator. You only had to intend to agree to a conspiracy.

This might not be a good rule b/c there’s no real unification of parties seeking to commit a crime, what conspiracy seeks to punish. So, there’s no harm.

United States v. Elliott
571 F.2d 880 (1978)

RICO makes it easier for prosecutors to charge, with one single count, something that might constitute many smaller conspiracies within a larger organization.  This essentially replaces the “wheel” and “chain” conspiracy rationales with the concept of the enterprise.  
You must operate, or agree to operate, an organization through a pattern of racketeering or organized criminal operations.  
An indictment charged the Δ, along with a total of 42 other individuals, of conspiring to violate the RICO Act.  At no time did more than three of the Δ’s participate in any specific criminal endeavor even though one person was linked to all of the crimes.  The thread tying all of these individuals together was the desire to make money.
The debate here rests in the right of an individual to not be tried en masse for the conglomeration of separate offenses committed by others.  This would protect against the transfer of guilt from members of one conspiracy to members of another.  However, the chain conspiracy theory rationale reasons that for such an organization to work effectively each link of the chain must depend on the success of other links which constitute an entire organization wider than may be disclosed to any individual.  Thus, all individuals in the chain are acting with a single and unified purpose.  This was a new statutory concept dubbed the “enterprise” of crime. 

The Δ, Elliott, actually had his conviction reversed because, while he participated in one isolated stolen meat deal, there was no evidence that he intentionally joined the broad conspiracy that violated RICO.  Thus, while he agreed to participate in the affairs of the enterprise, he did not intend to do so through a pattern of racketeering activity.  
Justification and Excuse

Justification: accept responsibility but deny that it was bad.
Excuse: admit that it was bad but deny responsibility.
Subjective v. Objective standards of liability in law – self defense requires an objective standard, though there are arguments to the contrary...MPC even considers the subjective nature of an individual’s perception of when self defense is justified (§ 3.09, comments)
United States v. Peterson, 483 F.2d 1222 (D.C. 1973)
I.
Facts are omitted from the casebook but it appears that a man killed another and 
claimed justified self-defense.  However, the court refused to recognize the right to 
self defense and convicted.


A.
Is there a common law right to self-defense?



1.
Yes – self defense is justified in some circumstances.



2.
Elements of justified self defense:




a.
an actual or apparent threat




b.
that is unlawful




c.
of immediate force




d.
there is no reasonably available alternative to avoid confrontation




e.
defender has a good faith and reasonable belief that the threat presents




f.
an imminent risk




g.
of death or serious bodily injury, plus




h.
a belief that the defense is necessary to prevent death or bodily injury, and




i.
an amount of force proportional to the injury is used.


B.
Generally, it is justifiable to use deadly force against threats of deadly force.


C.
Keep in mind the immediacy of the necessity – the right ends as soon as the 



necessity ends.

People v. Goetz, 69 N.Y.2d 96 (1986)  [scared white man on a train]
I.
Δ was accosted by a black youth on a train in NYC and, fearing robbery, drew an 
illegal pistol and shot three of the youths, wounding them.  He then shot the fourth, 
who never approached him, and paralyzed that youth.  The grand jury indicted the Δ 
on all counts (applying a test that was objective in nature – reasonable man) and the 
trial court reversed, holding that the test is one of subjective reasonability.  

A.
The test is, in fact, one of objective reasonability.  However, the circumstances 


may include perceptions of the attackers’ intentions.

B.
While the language of the statute specifically used the wording “he reasonably 


believes...”, the test is not subject to the misconceptions of that individual if a 



reasonable person would understand the circumstances to be otherwise. 


C.
The language of the statute also uses the term “reasonably” on several occasions 


and the court felt that this term would not be used if they meant to apply only a 


test of subjectively reasonable belief.

II.
Ultimately, Δ was acquitted of attempted murder and assault, but was convicted of 
carrying an unlicensed concealed weapon and sentenced to one year in jail.  Rule:  
One who honestly though unreasonably believes in the need to use self defense will 
loose that defense. 

This use of self defense is subjectively reasonable and the Δ argues this point.  However, the standard is not subjective, it is objective.  If we use a subjective standard it would effectively change this law for each person.
-
the mens rea in this case is already present, Goetz had the gun for self defense and he 
does intend to kill the kids

-
If it is a justification to believe that you are defending your life then why not use a 
purely subjective standard?
How would this case be handled using the MPC?

-
Δ need only show that the use of deadly force is reasonable in the situation

State v. Kelly, 91 N.J. 178 (1984) [battered wife with scissors]

I.
Δ’s husband beat her constantly and one day, as he ran up to her, she stabbed him 
fatally with a pair of scissors.  The gist of this case is the question of whether expert 
testimony on battered women’s syndrome is admissible in court. 

A.
Yes, this testimony is admissible to prove they faced a risk of injury, but 




inadmissible to prove their belief in that risk was objectively reasonable. 


B.
Rule:  Deadly force is only justified when the actor reasonable believes that such 


force is necessary to protect him or her against death or serious bodily harm.  



1.
Here, the expert testimony supports her claim about the honesty of her fear of 



imminent death (a material element of this case).



2.
This testimony might also tend to establish that her belief was objectively 




reasonable in light of past abuse and threats to kill her.

II.
Expert testimony cannot be used to show that a battered woman might subjectively 
believe her life in danger where a reasonable person would not since the self defense 
must be objectively reasonable to be justified. 

They cannot bring in evidence that the husband beat her, but can bring in evidence from the community that he was a violent or short-tempered person.  You can make attacks by reputation or opinion only.  Traditionally, in ever kind of case except rape you can attack the defendant.  
State v. Norman

Supreme Ct. N.C. (1989)

Defendant was severely abused over a period of 20 years by her husband. Towards the end it had escalated. She tried to get help from a welfare office and a mental institution, but her husband prevented her from doing so. While her husband slept, she shot him in the head. The gun jammed when she first pulled the trigger, but she fixed it and was then successful. The trial court refused to submit to the jury a possible verdict of acquittal by reason of perfect self-defense. Defendant was convicted of voluntary manslaughter. She appealed and the appellate ct. reversed saying that self-defense should have been submitted to the jury. State appeals.

Held for the state. Self-defense homicide is only justified when the actor reasonably feels she is threatened by imminent harm. There’s no way this could ever be considered an “imminent” threat; her husband was sleeping. The appellate ct. says she feared for her life and saw no other way out given that she had tried and failed to get help. But allowing self defense as a justification for shooting someone in the back of the head three times while they’re sleeping would make “reasonable” too broad and too subjective.

DISSENT—the question is not whether the threat was in fact imminent, but whether the defendant’s belief in the impending nature of the threat, given the circumstances as she saw them, was reasonable in the mind of a person of ordinary firmness.

This is an imperfect right of self-defense, which is not the same as provocation.  Rather, the imperfect self-defense is only a mitigating factor that reduces the sentence.  The Δ was convicted of voluntary manslaughter
When is a threat imminent? Immediate danger that must be instantly guarded against and can’t be guarded against by calling for help. This isn’t the case here.

What the dissent is saying is not whether the danger was actually imminent, but whether the actor reasonably believed that the use of deadly force was immediately necessary. This is an MPC view.

Burden of proof-Once the defendant raises self-defense, the burden of proof stays with the prosecution to disprove the self-defense. However, the defendant has to bring up competent evidence that will allow a self-defense defense. 

Imminence requirement:  this was the primary defect of the Δ’s case.  
State v. Abbott
Supreme Ct. of N.J. (1961)

There’s no duty to retreat unless the defendant believes that he needs to use deadly force as a response. If you don’t intend to use deadly force, you have no duty to retreat. But it’s a duty to retreat only if you know you can do so with complete safety.

It is not the nature of the force defended against which raises the issue of retreat, but rather the nature of the force which the accused employs in his defense.  
Some jurisdictions don’t have a duty to retreat; it’s about 50-50. The ones that do have it usually have an exception if you are in your own home.

United States v. Peterson
U.S. Ct. App. (D.C. Cir. 1973)

You can’t create the situation out of which the need for self-defense springs. If you are aggressor, you can’t use the defense of self-defense. You can use it if you renounce the aggression. How do you renounce? You have to make a jury believe that you renounce the aggression. How? You announce your intention to retreat and then begin to do so.

Using Deadly Force to Protect Property

People v. Ceballos

Supreme Ct. Cal. (1974)

Two teenagers had tried to break into defendant’s quarters to possibly steal music equipment. Defendant set up a spring-activated gun and left. The kids went in and one of them was shot. Defendant was convicted of assault w/ a deadly weapon, but the trial ct. suspended the sentence and gave him probation. State appeals sentencing.

Held for the state. Defendant claims that he was justified by self-defense b/c used deadly force to prevent a burglary. Ct. says that an exception has been found to the rule that there might be criminal and civil liability for death or injuries caused by a spring-gun where the intrusion is, in fact, such that the person, where he present, would be justified in using deadly force. The court rejects this exception saying that they don’t want to encourage those devices and that it would introduce an unworkable standard.

The ct. then says that even if they were to apply the rule, defendant was not justified b/c had he been at home he would only have been justified to use deadly force if to protect himself from “some atrocious crime attempted to be committed by force.” Even though the statute says that you can use deadly force to prevent any felony, the ct. says you can’t read that literally and that it only applies to atrocious felonies. The kids weren’t committing such a felony, so no go. You can also use deadly force to protect your dwelling from destruction and the safety of the people therein.

When can you use deadly force? To prevent felony, to apprehend a felon, to protect a dwelling. Certain kinds of felonies you can use deadly force to repel, etc. These are “forcible or atrocious” felonies. What makes them atrocious? A threat to life or personal  safety. Examples: Murder, mayhem, rape, or [violent] burglary.  Deadly force isn’t justified in this case b/c there is no atrocious felony here, there’s not attempt to apprehend a felon here, and there’s no attack on the home that poses a threat to the building itself or personal integrity, etc.

The common law rule that allows use of deadly force to defend the home has been eroded so that it now is almost the same as the rule allowing self-defense.

Using Deadly Force in Law Enforcement

Durham v. State

Supreme Ct. Indiana (1927)

Defendant was a deputy game warden who arrested “victim” for illegal fishing. After initiating the arrest, the ‘victim’ jumped in his boat and tried to escape, defendant pursued and victim began beating him with an oar. Defendant resisted ultimately using his gun and shot him in the arm. Defendant was convicted of assault and battery and he appeals.

Held for the defendant that the rule under which he was convicted, that an officer can’t ever use deadly force to stop a resisting misdemeanant, is incorrect. An officer may not use excessive force to arrest someone, but once an arrest has been announced, regardless of the crime, if the defendant resists, officer may use whatever reasonable force necessary to stop the defendant. 

An officer can use whatever force necessary to stop a fleeing misdemeanant short of deadly force. If the misdemeanant is physically resisting in such a way that it poses a threat of bodily harm to the officer, then he can use deadly force.

You can’t use deadly force to arrest a misdemeanant even if they physically resist unless the misdemeanant poses a threat to your life. So, again, it’s a lot like self-defense.

Tennessee v. Garner

471 U.S. 1 (1985)

Defendant police officer cornered a burglar who was trying to jump a fence. The officer called for him to halt, but when he didn’t he shot him in the head and he later died. He turned out to be a slight teenager that was unarmed. An investigative board and a grand jury filed no charges, but the decedent’s father filed a § 1983 action. Trial ct. entered summary judgment for defendant and appeals court reversed and remanded. Defendant appeals.

Held for plaintiff that deadly force may not be used unless it is necessary to prevent the escape and the officer has probable cause to believe that the suspect poses a significant threat of death or serious physical injury to the officer or others. State statute provides that an officer can use all necessary means to effectuate an arrest if an offenders tries to resist or flee. While the ct. notes the importance of stopping suspects, it says that using deadly force is not a productive way to stop nonviolent offenders. The ct. says that the statute isn’t unconstitutional on its face, but that it can’t be read literally to allow any means to accomplish an arrest. “A police officer may not seize an unarmed, non-dangerous suspect by shooting him dead. The Tennessee statute is unconstitutional insofar as it authorizes the use of deadly force against such fleeing suspects.”

DISSENT—Where a police officer has probable cause to arrest a suspected burglar, the use of deadly force as a last resort might well be the only means of apprehending the suspect [even if they’re unarmed]. This is a compelling state interest that can curb the substantive right. The order to halt is enough to protect the individual right.

The common law rule was that officer could use whatever force is necessary, including deadly force, to arrest a fleeing misdemeanant. The Constitution limits this rule by not allowing the use of deadly force unless necessary to protect the life or the safety of the officer or someone else (and you give a warning that you’re about to shoot). You can also use deadly force if there is probable cause that the fleeing felon poses a risk, even if it’s not an immediate risk to the officers. Also, if the officer has probable cause to believe that the felon has used deadly force in the commission of the felony. For example, in the instant case, if the decedent had just raped someone in the house and the officer had probable cause to suspect so much, he could use deadly force to stop him even if the decedent was unarmed.

Durham & Garner Rule:  arresting officers can only use deadly force to protect the life or safety of the officer or others after giving warning of the intention to shoot. 

-
Garner is not limited to felony cases but is the leading case in this field

-
the distinction from Durham that the court struggled with has fallen out of the law 
because the use of anything that might be construed as a deadly weapon is often 
considered to be deadly force
Necessity: The Choice of the Lesser Evil

Necessity is the equitable remedy of criminal law. When there isn’t another defense available, but justice demands one, this one’s it. It’s a safety valve. This means that the defense of necessity will be read strictly, rather than expansively.

People v. Unger

Supreme Ct. Ill. (1977)

Defendant was convicted of escape. Defendant was an inmate who was threatened with death and sexually abused by other inmates. He testified that he didn’t report this b/c he feared retaliation. After being transferred to a minimum security “honor farm,” he escaped by walking away. He testified that he escaped because he feared for his life and meant only to get legal help and then turn himself in. Defendant was apprehended two days later in a motel. The trial ct. refused to instruct the jury on justification and instead told it that the reasons given for the escape are immaterial and shouldn’t be considered. The conviction was reversed on appeal and is now before the Supreme Ct.

Held for defendant that the jury should have been instructed on necessity. If defendant’s testimony is believed, he was forced to choose between two admitted evils, and this allows for a necessity defense. (Compulsion is when you choose a lesser evil at the threat of imminent physical harm.) Necessity exculpates conduct that would otherwise be a crime if committed to avoid a public or private injury greater than the injury that might reasonably result from his own conduct. 

In Lovercamp, the ct. set out five prongs to find necessity for a prison break: (1) prisoner is faced w/ a specific threat of physical harm in the immediate future, (2) there is no time to complain to authorities or repeated complaints have gone unheeded, (3) no time to resort to the courts, (4) no evidence of force or violence in the escape, and (5) the prisoner immediately reports to the authorities. The state says the conviction b/c defendant fails fifth prong, but the ct. says this is a balancing test. 

DISSENT—The unconditional recognition of necessity as a defense might encourage potential escapes. Thinks it should be strictly limited per Lovercamp prongs.

In U.S. v. Bailey, 444 U.S. 394 (1980), it was held that a prerequisite for invoking the necessity defense in a prison escape is that the defendant make a bona fide effort to surrender or return “as soon as the duress or necessity has lost its coercive effect.”

To have the defense of necessity available, the defendant needs to:

1. not be at blame for the situation

2. have reasonable belief that conduct was necessary to avoid injury that is great than that of the offense

Borough of Southwark v. Williams

Eng. (1971)

Homeless families move into unoccupied council homes in an orderly fashion and squat there. They are given notice of eviction, but they refuse to leave. They claim the defense of necessity. Held for the borough that if homelessness were once admitted as a defense to trespass, no one’s house would be safe. 

3. This case seems to add “imminent” to the rule of necessity. 

Commonwealth v. Leno

Mass. Supreme Ct. (1993)

Mass. law prohibits dispensing hypodermic needles w/o a prescription. Defendants had a program to do just that to drug users in order to combat the spread of AIDS. They were convicted of unauthorized possession of instruments to administer controlled substances and unlawful distribution thereof. Trial ct. refused to instruct the jury on a necessity defense and defendant appeal this as error.

Held for the state. The defendants did not show that the danger they sought to avoid was clear and imminent, rather than debatable and speculative. The fact that different states handle hypodermic needles differently reveals that it is unsettled what is the best policy. The choice, however, was made by the legislature. What defendants seek to do is jury nullification and the ct. won’t abide by that.

4. you can’t use the necessity defense if the legislature of your jurisdiction has considered the necessity and rejected it. 

Commonwealth v. Hutchins

Mass. Supreme Ct. (1991)

Defendant had sclerosis and found that marijuana alleviated his symptoms. He was convicted of illegal possession and cultivation of marijuana. The trial judge denied admitting evidence to support necessity defense. Defendant appeals.

Held for state that benefit to defendant would no clearly and significantly outweigh the potential harm to the public were the ct. to absolve him. They fear such a decision would have a negative effect on the enforcement of the drug laws.

DISSENT—The harm to the individual in having to endure such symptoms may well outweigh society’s generalized interest in prohibiting him from using the marijuana in such circumstances.

MPC Necessity: (1) Actor must believe that his conduct is necessary to avoid an evil, (2) the necessity must arise from an attempt by the actor to avoid an evil or harm that is greater than the evil or harm sought to be avoided by the law defining the offense charged, and (3) the balancing of the evils is not committed to the private judgment of the actor; it is an issue for determination at trial.
United States v. Schoon

U.S. Ct. App. (9th Cir. 1992)

Defendants were convicted of obstructing the operations of the IRS and failing to comply w/ the orders of a federal police officer. They entered an IRS office and splashed fake blood on the walls and chanted against tax dollars being used to support the guerilla in El Salvador. Trial ct. denied them a necessity defense and they appeal.

Held for government. The ct. says that the trial ct. was right to deny the defense b/c (1) there was no immediate harm they were trying to avoid, and (2) there was other legal recourse available. However, although they note this is enough to affirm, they decide to editorialize and go further.

They say that were necessity might be available as a defense for direct civil disobedience (breaking the very law you are protesting), it is never available for indirect civil disobedience (breaking an unrelated law to bring attention to the law or policy you are protesting). This is because breaking the law is unlikely to abate the law one seeks to change, etc.

5. Direct causal relationship b/t conduct and avoiding the harm.

6. No legal alternative to the conduct that violates the law.

This court says indirect civil disobedience can never be excused b/c it doesn’t meet the 5th prong that requires a direct causal connection b/t the conduct and the harm you’re trying to avoid. There is also legal alternatives and so doesn’t meet the 6th criteria. But most importantly, the fact that the U.S., by law, is funding El Salvador, can’t be considered a harm—criteria 2.

The six prongs are the common law rule. The MPC rule is different. MPC Necessity: (1) Actor must believe that his conduct is necessary to avoid an evil, (2) the necessity must arise from an attempt by the actor to avoid an evil or harm that is greater than the evil or harm sought to be avoided by the law defining the offense charged, and (3) the balancing of the evils is not committed to the private judgment of the actor; it is an issue for determination at trial. Basically it’s just prongs 2 and 4 and maybe 5. The imminence prong is not required. It is much more lenient. The common law rule is the majority rule and the MPC rule is not accepted in many places, etc.

Regina v. Dudley and Stephens (Redux)

14 QBD 273 (1884)

Four sailors were castaways at sea on a small dingy. They had nothing to eat or drink. After some time, three of them decided to kill the youngest of them so that they might survive. The youngest was the weakest and most likely to die first. After they killed and ate him, they were rescued and the jury found 1) that they wouldn’t have made it w/o killing the boy, and 2) that the boy probably wouldn’t have made it the four days it took for them to be found after they killed him. The jury pleas ignorance as to whether the killing was murder.

Held for the prosecution that it was murder. The court looks at the doctrine of justifiable homicide and finds that the only killing that is justified is that done in self-defense. You cannot kill an innocent to save your own life. The court questions how the innocent should be picked; wouldn’t the boy perhaps have survived if one of the other three men had been killed instead?

Can the defendants use the defense of necessity? It seems like they meet all six prongs. However, they are still convicted, so what is the seventh prong the court here seems to be relying on? Necessity is available as a defense against all crimes short of homicide or, more narrowly, the homicide of someone who doesn’t pose a threat to you or others. 

Insanity and Diminished Culpability

Excuse:  In some cases it is hard to distinguish an excuse case from a mitigation case.  Mens rea in the insanity defense relies on the concepts of fault and responsibility, or lack thereof.  

State v. Toscano:  (chiropractor ins fraud)
Under NJ law (and MPC) duress is a defense to any crime other than murder,
if the D committed the crime because he was coerced by the use/threat of
unlawful threat against himself/another, which a reasonable person in a
similar situation would be unable to resist.

Regina v. Kingston (drugged pedophile)
Δ was lured to an apartment and drugged so that he would molest a little boy – this allowed the other party to blackmail him.  He was first convicted of sexual assault, this was reversed on the basis of involuntary intoxication, and then the conviction was reinstated by this court. 
Court of appeals:  involuntary intoxication is a defense if accomplished by another’s trick or fraud.
House of Lords:  involuntary intoxication is no defense.  



Rule:  Involuntary intoxication is no defense to criminal prosecution, though it
may allow a lesser sentence.

Roberts v. People (drunken shooter)
Voluntary intoxication is a defense to crimes requiring intent if the
intoxication made the D unable to understand: 1) what he was doing, 2) why
he was doing it, or 3) that is was likely to cause harm, but not if it
merely made the D unable to understand the morality of his acts.

People v. Hood (drunken cop-shooter)
Under CA law, voluntary intoxication is no defense to assault.
If you have a good justification you believe that the act was a good thing to do.  In duress, you know you are committing a crime and that it is not justified, but you have a weakness of the will and succumb to that weakness.  

*** I accidentally skipped from justification to insanity.  Read 842-875 for Thursday’s class.
Regina v. Kingston

House of Lords (1994)

Penn lured a 15-year-old boy to his flat. Then, he called over defendant who proceeded to sexually assault the boy. Penn taped and photographed this for purposed of blackmail. Penn had also put something (a drug?) into defendant’s coffee. Trial ct. instructed jury that if he had formed the intent before taking the drug he should be convicted and they did. Defendant appeals.

Ct. of app. held for defendant that having pedophiliac tendencies is not a crime, acting on them is, and it was only b/c he was drugged that his inhibitions were lowered and he crossed the threshold. “Involuntary intoxication negatives mens rea.”

House of Lords—Reverses. This is an unprecedented defense that will have negative consequences. The defense seems to be complete and is not objective, but subjective as to the individual and what his situation and tendencies are.

Hasnas thinks Penn was in cahoots w/ the 15-year-old to blackmail defendant. The ct. of appeals rules that if a person is involuntarily drugged, and therefore forms a criminal intent and acts on it, then involuntary drugging should be a defense. The House of Lords reverses saying that although there might be an absence of blame on the defendant’s part (b/c he was drugged), this doesn’t meant there wasn’t a mens rea, and mens rea is enough. It doesn’t matter that the intent was formed b/c of the drugging b/c it would be impossible to tell if the act was done and the intent was formed b/c of the drug or b/c of the person’s will, etc. 

Rule: If mens rea existed, then the intoxication defense can’t be used. But you can use it to show that you were involuntarily drugged to such an extent that you couldn’t have formed a mens rea.

Roberts v. People

Supreme Ct. Mich. (1870)

Defendant was convicted (?) of assault with intent to kill after he shot at a guy while intoxicated.  The trial ct. denied a defense that his voluntary intoxication was of such an extent that he had no idea what he was doing and that therefore he should be tried on just what he did (the assault) and not the intent charge.  That is, whether he could be convicted on assault w/ intent to kill, or just assault.

Held for the defendant that it is possible to become so drunk that you can’t form the intent to kill.  The trial ct. found that the there was no such state of intoxication as a matter of law and this was error.  It’s up to a jury to find if defendant knew what he was doing, etc.

Δ cannot use this defense if he knew (i) what he was doing, (ii) why he was doing it, or (iii) that it was likely to cause harm.  Further, he cannot use this defense if the intoxication merely made him unable to understand the morality of his acts.  

General Intent crime:  Assault, you only have to do the act.

Specific Intent crime:  Assault with intent to kill; there must be a further intent above and 
beyond the act of assault.

This defense cannot be used for general intent crimes, only specific. 
You can be so drunk that you can’t possibly form the intent to murder, but still be held accountable for a simple assault that you did commit. 

Intoxication (voluntary or involuntary) that removes your inhibitions so that you shoot at somebody that you want to kill, but that you wouldn’t have shot otherwise if you were sober, won’t make you eligible for a defense of intoxication.  Even though your inhibitions have been diminished, if you can still form a mens rea, and you can’t use the defense. 

Specific v. General Intent:  


Specific Intent – (1) “one step beyond”, (2) Distinguishes purposeful or knowing conduct from reckless conduct.  
There is a special rule against the defense that even when intoxication is logically relevant the defense council cannot bring it up as a defense; however the prosecution can bring up intoxication as a compounding factor.  
People v. Hood

Supreme Ct. Cal. (1969)

Defendant was convicted on assault w/ a deadly weapon upon a peace officer and assault w/ intent to murder.  The assault w/ a deadly weapon conviction is the one being appealed here.  The defendant was drunk and when a police officer tried to arrest him, he took the officer’s gun and shot him in the legs.  The Supreme Ct. reversed b/c the trial ct. failed to instruct on the lesser crime of simple assault and b/c it gave bad instruction on intoxication.  To guide the ct. on retrial, it said:

The 19th century common law rule on intoxication was that a jury could consider whether intoxication negated intent in crimes that had an intent component (specific intent).  Later a distinction developed b/t general and specific intent crimes.  The ct. says that while drunk you can still form intent and carry out goal directed action, just less rationally and efficiently.  So, it decides that intoxication should not be considered for general intent crimes, but should be for specific intent crimes.

The common law rule is that evidence of intoxication can be used to negate a specific intent, but not a general intent. 

The ct. here has trouble applying this rule to the facts here b/c it has a hard time deciding whether assault w/ a deadly weapon is a general or specific intent crime. Hasnas says that in assault there are two instances of intent but they’re so closely related that it’s hard to differentiate them.  The ct. treats assault (although technically a specific intent crime) as a general intent crime.  The rationale for doing this is that if intoxication was a defense to assault, you would almost encourage assault b/c assaults are usually committed when people lose control.

State v. Stasio

N.J. Supreme Ct. (1979)

Defendant was convicted of assault w/ intent to rob.  Despite this being a specific intent crime, the trial ct. denied intoxication as a defense and defendant appealed.

Held for state that the defense should be curbed to protect public safety.  The harm done to public safety, the ct. says, is the same drunk or sober.  This is a break with the modern rule.

DISSENT—You can become so intoxicated that you are unable to form an intent, so it’s illogical to convict you of a specific intent crime.  Dissent also notes that just a few drinks won’t be enough to excuse a defendant; he’ll have to show such an incapacitated state that the requisite mental state was totally lacking.

New Jersey rejects the common law rule discussed in the cases above.  You can’t use evidence of intoxication to negate either general or specific intent.  The only time you can admit evidence of intoxication in NJ is to demonstrate a lack of premeditation or deliberation in distinguishing b/t first and second-degree murder.  Also, when you are so drunk that you could be characterized as unconscious so that there’s no voluntary act. Also, to show a mistake of fact b/c of intoxication.  This rule makes no sense.  It misses the point of the criminal law.  This case is here to show that some jurisdictions have stepped away from the common law rule to not accept intoxication as a defense.

Insanity

Sell v. U.S. 

Involves involuntary treatment of individuals to make them sane enough to stand trial.

U.S. v. Evans

This case came out this week.  www.ca4.uscourts.gov for the opinion in this case.  The case involved an old man who received notices about his farm from the USDA.  He went to the USDA office and was ultimately arrested for assault in the office.  This man was determined not to be sane enough to stand trial.  
M’Naughten’s Case

House of Lords (1843)

Defendant was indicted for the murder of the PM’s secretary. Defendant had mistaken the secretary for the PM. Defendant said he wanted to kill the PM b/c the tories of his town where persecuting him. Trial ct. instructed the jury on an insanity defense and they acquitted. This case drew lots of attention and the judiciary was asked to submit a report to House of Lords. They said:

“Jurors ought to be told in all cases that every man is to be presumed sane, and to posses a sufficient degree of reason to be responsible for his crimes, until the contrary be proved to their satisfaction; and that to establish a defence on the ground of insanity, it must be clearly proved that, at the time of the committing of the act, the party accused was (1) labouring under such a defect of reason, from disease of the mind, as not to know the nature of the act he was doing; or, (2) if he did know it, that he did not know he was doing what was wrong.”
It’s not that you don’t know the difference between right and wrong; it’s that you don’t know, at the time you do it, that the act is wrong.

This is known as the M’Naughten Rule:


1) at the time of committing the act


2) accused had a defect of reason from disease of the mind


3) such that he did not know the nature of the act he was doing, or


4) did not know what he was doing was wrong

Irresistible Impulse Rule:

ALI/MPC Test (see pg. 887, bottom):


1)
Δ lacked substantial capacity to conform his acts to the law


2)
or to appreciate the criminality (wrongfulness) of his conduct

-  The “substantial capacity” requirement has caused many problems

This also shifted the burden of evidence to the defense using a “clear and convincing” standard.  This standard is somewhere between “a preponderance of the evidence” and “beyond a reasonable doubt.”
Issues:  What constitutes a “disease” of the mind?  Is this a subjective or objective standard? What constitutes a “wrong”, is it moral or legal?

The King v. Porter
Eng. (1933) – Abnormality defense rejected
A trial ct. instructed the jury on insanity using the M’Naughten Rule. “It is perfectly useless to attempt, by punishment, to deter people from committing crimes if their mental condition is such that they cannot be in the least influenced by the possibility of subsequent punishment; if they cannot understand what they are doing or cannot understand the ground upon which the law proceeds. …”

Two factors are key: (1) What is to be judged is the state of mind at the time of the act, and (2) the state of mind must have been “one of disease, disorder or disturbance. Mere excitability of a normal man, passion, even stupidity, obtuseness, lack of self-control, and impulsiveness” are not the same and not good enough.

When do we apply the test from the M’Naughton case? When there’s a mental disease; nothing short of that will suffice. 

Who bears the burden of proof: 1) The old rule required that the prosecution to prove sanity of the Δ beyond a reasonable doubt after the defense was raised.  2)  Most jurisdictions (38) now require the defense to bear the burden of proof.  

***  MPC Approach (circa § 4.01) relieves Δ of liability when: 1)  Δ lacked substantial capacity to appreciate the criminality of his conduct, or 2)  Δ lacked substantial capacity to conform his conduct to the requirements of law.  

-
no test that calls for complete impairment of ability to know or control is works


-
“mental disease or defect” in § 4.01 does not include any abnormality manifested 

only by repeated criminal or anti-social conduct

Blake v. United States

U.S. Ct. App. (5th Cir. 1969)
- Robbed bank with which he had a quarrel
Defendant was convicted of bank robbery. Before the robbery, Δ had a lot of issues with mental problems and drinking. The facts relating to the robbery were bizarre. He went to a courthouse to get a writ of habeas corpus to get rid of some probation restrictions, but was unsuccessful. He then got a chauffer, went drinking, asked to be taken to a bank he had had legal problems with, didn’t case the joint, demanded and got money during rush-hour, then asked to be driven to Tampa. The next day he returned to Jacksonville with an attorney to try at the courthouse again and was arrested. Defendant appeals arguing that the definition of insanity given in the jury charge was outmoded and prejudicial. 

Held for defendant that the MPC definition, and not the Davis definition should be used. The Davis definition requires a complete lack of mental capacity, while the MPC definition only requires a substantial lack. The ct. picks the ‘substantial’ definition b/c of the state of medical knowledge about mental disease, etc.

Medical evidence showed that he was schizophrenic. A schizophrenic person can be normal lots of the time, but then have psychotic episodes. The defense has to show not only that he has the disease, but that at the time of the offense he was experiencing a psychotic episode.

The defense here isn’t M’Naughton #1 (that he didn’t know what he was doing was wrong), but #2 (that he knew it was wrong but couldn’t control his actions, couldn’t make them comport w/ the law).

The Davis rule is the M’Naughton rule plus a third prong. The volitional prong—where the person’s actions were not volitional—“his actions have been, otherwise than voluntarily, so completely destroyed that his actions are not subject to it, but are beyond his control.” The MPC rule adopted here instead of the Davis test also has a volitional prong, but it’s different. The Davis volitional prong requires that you have lost all control completely, whereas the MPC only requires a substantial loss of their control.

United States v. Lyons

U.S. Ct. App. (5th Cir. 1984)
- limited drug-induced insanity defense
Review
Defendant was charged w/ 12 counts of knowingly and intentionally securing controlled narcotics. He proffered evidence that he had been prescribed drugs when he was in pain and became addicted to them, that these drugs had affected him physiologically as well as psychologically, and that as a result he lacked the capacity to conform his behavior to the law. The trial ct. excluded this evidence and defendant was convicted. He appeals.

Held for defendant. The ct. changes the insanity defense as it announced in Blake. They hold “that a person is not responsible for criminal conduct on the grounds of insanity only if at the time of that conduct, as a result of a mental disease or defect, he is unable to appreciate the wrongfulness of that conduct.” This means that they treat all criminal impulses as resistible, and that the defendant has to show that when he acted, the defendant didn’t know right from wrong—not that a mental disease made him physically do it.

DISSENT—Says that concerns that the insanity defense is abused are unfounded. Says that the rule adopted by the ct. will result in the conviction and punishment of people who won’t be deterred by such punishment and who aren’t really guilty b/c they didn’t exercise choice.

This is a new understanding of the insanity defense that rejects the Blake test. The difference here is that they eliminate the volitional prong, and they also eliminate the substantial capacity element. This is a stricter test than the Blake test. The rationale for this is that we’ve learned that psychologists can’t make a distinction between when someone could control their behavior and when someone really can’t control themselves.

Hasnas: Before 1982 when Hinckley was acquitted, half of the states used the Blake/MPC standard, but today less than half do and use M’Naughton. The feds now use the M’Naughton test plus “severe” mental disease, and volitional prong, with not “substantiality” softening.

State v. Green

Tenn. Ct. App. (1982)
- killed a policeman for an “ousiograph”
Defendant was convicted of murdering a police officer. He had acted nuts since he was a kid and had been in and out of mental treatment since. The defense presented expert testimony in support of an insanity defense. The prosecution presented five officers and a county employee who all testified that he seemed normal to them around the time of the killing. Jury convicted and defendant appeals.

Held for defendant that conviction should be set aside. The evidence of insanity at the time of the killing is overwhelming. The ct. says that when a defendant uses the insanity defense, the prosecution has to establish the defendant’s sanity beyond a reasonable doubt. Under Graham it could do this by either (1) proving that at the time of the offense the defendant was not suffering from a mental disease, OR (2) if he was, that his illness was not such as to prevent him from knowing the wrongfulness of his conduct AND from conforming to the requirements of the law.

First, the evidence is overwhelming that defendant suffers a mental disease. Second, it’s not clear that defendant knew the wrongfulness of his action; that he left the scene at some point and that the weapon was never found don’t prove anything about defendant’s knowledge of wrongfulness. But even if we accept that he did know, the second prong isn’t met b/c there’s no evidence that he could have resisted his impulse.

The court reverses the conviction saying that while a jury is not bound to accept expert testimony, to overcome evidence of insanity the prosecution must show that the acts of the defendant at the time of the offense are consistent w/ sanity and inconsistent w/ insanity. Here, while they show inconsistency w/ sanity, they don’t show inconsistency w/ insanity.

Guilty verdict was overturned in this case.  The prosecution has to provide evidence that is 1) consistent with sanity, and 2) inconsistent with insanity.  
Once a defendant introduces sufficient evidence to suggest that he was insane, the burden then shifts to the prosecution to show beyond a reasonable doubt that he was sane. How can you prove sanity? (1) There’s no mental disease, (2) if there was, it didn’t prevent him from appreciating the wrongfulness of the conduct or from conforming his actions to the law. To show sanity, a prosecutor could introduce expert testimony, lay testimony if a proper foundation is laid, or evidence of behavior by the defendant around the time of the offense, that is inconsistent w/ insanity.

The rule used to be that all defendant are presumed same until they introduce sufficient evidence that they might be insane and then the burden shifts. However, many states have now shifted the burden back so that it’s on the defendant to prove insanity.

The Meaning of Wrong

State v. Crenshaw

Wash. Supreme Ct. (1983)
- killed wife in Canada
Defendant was in Canada in honeymoon when he got into a brawl and was deported to Washington state. He stayed in a motel room awaiting his wife, who came two days later. He felt she had been unfaithful during their time apart and so he killed her and disposed of her body in a bizarre manner. The jury rejected an insanity defense and he was convicted of murder in the first degree. Defendant appeals the jury instruction. 

The ct. said defendant could be found not guilty by reason of insanity if at the time of the killing, as a result of mental disease or defect, he didn’t know right from wrong. It also said that ‘right and wrong’ refers to legal right and wrong (not moral right and wrong). Defendant says he killed his wife b/c his faith (Moscovite) requires that you kill an unfaithful wife.

Held for the state that ‘right and wrong’ is not judged from the defendant’s POV, but from society’s. Only persons who have lost contact w/ reality so completely that they are beyond the influence of the criminal law can use the insanity defense. So, if you know what ‘right and wrong’ the law prescribes, and you still act willingly, you can’t use insanity.

Legal insanity is composed of the cognitive and volitional branches. 


1).
Cognitive:  M’Naughten Rule – didn’t know the act was wrong.  MPC – 4.01(1) Δ must appreciate the criminality or wrongfulness of this conduct or not be able to conform his conduct to the requirements of law.


-
both of these rules are based on the presence of a mental disease or defect


2).
Volitional: inability to conform ones conduct to the requirements of law (MPC)

If you’re able to appreciate the legal consequence of your action, you can be deterred, so it’s whether you understand the legal right/wrongfulness of your actions that matters. If you appreciate something’s legally wrong, but don’t appreciate the moral wrongness of it, then they should still get punished.

Is right and wrong interpreted in terms of morality or legality?  Legality – because this Δ thought his acts were morally appropriate, even though he knew that they were legally wrong, and that is why he hid the body of his wife.  The only exception here is the “deific decree” exception where the Δ has to speak with or be commanded directly by God.

This can be distinguished from the diminished capacity defense – there is also a diminished responsibility theory that allows for a lesser sentence. 
The Meaning of ‘Mental Disease or Defect’
State v. Guido

N.J. Supreme Ct. (1993)
- psychiatrist may change his classification of mental disease
Defendant was convicted of second-degree murder. She was a young woman married to a controlling boxer husband. While she hadn’t been systematically abused, she felt trapped. One day while her husband slept on the couch, she got a gun and thought about committing suicide. Thinking better of it, she went to return the gun, but then shot her husband dead instead. The ct. appointed two psychiatrists who wrote a report that came to the conclusion that she was not insane at the time of the homicide. The defense counsel talked to them and after a while convinced them to change their report to say that she was insane. This change came out at trial and the judge went nuts. He made everything surrounding this change of heart come out and let the prosecution allege fraud to the jury. Defendant appeals.

Held for the defendant that there was nothing improper about the change of heart. The doctors did not change their medical conclusions, they merely were convinced by defense counsel that the M’Naughton definition of mental disease includes the conditions they found. The ct. says that there’s no list of mental diseases that fit the definition, it’s not a medical question, it’s an ethical one. The rule doesn’t specify a specific disease, just the effects.

While psychoses or neuroses probably will constitute “mental disease or defect,” we don’t know exactly what will serve to establish a mental disease or defect. They do say some things that won’t constitute mental defect: moral or emotional insanity (i.e. being depraved or weak-willed). This eliminates sociopathic behavior as a mental disease.

Automatism (vs. Insanity)

McClain v. State

Supreme Ct. Indiana (1997)
- sleepwalking man attacked police
Defendant charged w/ aggravated battery on a police officer and resisting arrest. Defendant was to use insanity claim, but then withdrew it, but still wanted to use expert testimony on automatism and sleep deprivation. The ct. granted prosecution’s motion to exclude that evidence and defendant appeals.

Held for defendant. The question is whether automatism can only be claimed as part of insanity, or separately? The court says that claiming automatism, without insanity, is just attacking the element of volition and the evidence should be allowed. The rationale for this decision is that (1) to separate them would be consistent w/ the insanity defense statute, and (2) it won’t subject sane automatons to being committed if they are acquitted on insanity.

The trial ct. here didn’t allow the automatism evidence b/c the defendant didn’t given any notice to the prosecution that he would raise the insanity defense. The defendant says that he’s not raising the insanity defense; he’s attacking the element of volition. If he’s unconscious, he didn’t act volitionally and there’s no actus reus.

In some jurisdictions defendants won’t be allowed to introduce evidence of automatism outside of an insanity defense.

This is similar to the Newton case from earlier in the semester where the man was shot in the stomach and had an autonomous reaction that caused him to kill the officer without knowing that he did so. 

Diminished Capacity
United States v. Brawner

U.S. Ct. App. (D.C. Cir. 1972)
- unable to form specific intent such that no 












   premeditation could exist
Expert testimony as to a defendant’s abnormal mental condition may be received and considered, as tending to show, in a responsible way, that defendant did not have the specific mental state required for a crime or degree of a crime—even though he was aware that his act was wrongful and was able to control it and hence was not entitled to complete exoneration (insanity).

Diminished capacity is like intoxication without the booze, but instead some mental malfunction. If such a mental malfunction can be proved, it can negate intent or premeditation required for some crimes. You can prove a state of mind that will negate specific intent w/o actual intoxication.

When will a court allow mental health evidence to come in to establish something other than insanity? To prove a state of mind that will negate a specific intent.

Besides showing no premeditation, mental health information can also show no intent (i.e. no intent to rape – a delusion might make you thing the person you’re having sex with is your wife, etc.)

Note that such mental health evidence can’t come in to negate a general intent crime. So, if you’re delusional and you think you’re holding a pop gun, but in fact it’s a real gun, and you shoot someone and kill them, then you can’t be charged w/ the general intent crime w/ murder, but not w/ a specific intent crime like assault w/ intent to kill. Courts won’t allow voluntary intoxication to excuse a general intent crime b/c voluntarily getting drunk supplies the intent. But it’s odd to not allow someone who isn’t voluntarily getting drunk, but is instead nuts, from using psych evidence to negate a general intent because they’re not voluntarily nuts. Still, courts won’t allow it b/c it would allow such defendants to get off w/o punishment and it would be too easy of a defense.

Steel v. Wilcox

Supreme Ct. Ohio (1982)
- diminished capacity cannot be a partial defense and is 









   admissible only to support a claim of insanity
Defendant was convicted of aggravated felony murder and aggravated burglary, both specific intent crimes. The defendant introduced evidence that he was mentally defective in support of an insanity defense, but the trial judge refused to instruct the jury that defendant’s mental condition could negate the specific intents required for his crimes (apart from insanity). His conviction was overturned by an appeals court, and the prosecution appeals.

Held for the state that Ohio will not adopt the Brawner diminished capacity rule. The court says that the insanity defense is a good one and will not endorse a halfway measure. It says that the result of diminished capacity in other jurisdictions has been to allow insane defendants to avoid commitment and get a shorter jail sentence. It also says that fears that mental defectives will be put to death are exaggerated b/c mental condition is a factor weighed in sentencing in capital crimes. 

Under this rule, the only time psych evidence can come in is in an insanity defense. 

Diminished capacity was introduced to ameliorate problems w/ the insanity defense. But the court says that since in Ohio the M’Naughton rule includes the volitional arm, then there’s no problem to ameliorate.

The court here also rejects the analogy of diminished capacity to intoxication. It says that jurors can better tell the effects of intoxication, but not mental health effect by analogy.

Hasnas: With the loss of the volitional arm, you had the rise of diminished capacity defenses by showing a lack of control. Federal courts and about half the states apply the Brawner test, but it’s very unpopular. The trend is towards the rejection of the Brawner rule.
Last Week of Class
Robinson v. California
370 U.S. 660 (1962)
- “addiction” alone cannot be criminalized
I.
Δ, a drug addict, was arrested for narcotics addition and challenged the state’s right to 
criminalize the status of ones addiction.  Δ was arrested because officers noticed that 
he had “track marks” caused by heroin use and was convicted and sentenced to 90-
days imprisonment even though no one ever saw him use drugs in the state.  The 
conviction was ultimately reversed.


A.
May CA criminalize drug addiction?



1.
No, they may not.



2.
It is unconstitutional to criminalize drug addiction where the person has not 



possessed or used drugs within the state.


B.
CA court interpreted this statute such that a person could be found “continuously 


guilty of addiction at any time before he reforms” even if he never uses drugs 



within that state. 

II.
Court held that this would violate the 8th (cruel and unusual punishment) and 14th 
Amendments (equal protection clause).

A.
Addiction is a disease rather than a convictable offense. 


B.
Dissent: complains that this decision removes CA’s policy to deal with drug 



addiction and limits their power to deal with drug control policies.

This statute was cruel and unusual punishment according to the court. 
Powell v. Texas

392 U.S. 514 (1968)
- public intoxication is illegal
I.
Δ was arrested and convicted of being found in a state of intoxication in a public 
place.  This man was a chronic alcoholic but the trial judge refused to allow this as a 
defense and fined the Δ $50.  The Supreme Court ultimately upheld this conviction on 
the ground that chronic alcoholism is not a defense to public intoxication.


A.
The criminal sanctions imposed in this case are upon behavior that creates 




substantial health and safety hazards, and offends the moral and esthetic 




sensibilities of the general public.

B.
Δ argues based on Robinson’s holding that “criminal penalties may not be 




inflicted upon a person for being in a condition he is powerless to change.”



1.
This reasoning should not be applied to this case.



2.
The main point of Robinson is that penalties may only be imposed if the Δ has 


committed some act which society has an interest in preventing.




a.
Society has an interest in preventing chronic alcoholism.




b.
Robinson does not deal with the question of whether certain conduct can 




constitutionally be punished because it is, in some sense, involuntary or 




compulsive.




c.
This conviction is affirmed.

II.
This court punishes the act of being drunk in public and not the simple propensity of 
an individual such conduct – he is not convicted for being a chronic alcoholic.


A.
Concurrences:



1.
Black – It is good public policy to get drunks off of the street and help them 



sober up, and to feed and cloth them in order to keep them and the public safe.



2.
White – The chronic alcoholic should not be punished for drinking or being 



drunk, but it is appropriate to punish him for the different crime of being 




drunk in a public place. 


B.
Dissent:  The Δ was accused of being in a condition (drunk) which he had no 



capacity to avoid – this is a pattern of his disease, and since there are two 




elements to the crime (intoxication & presence in a public place) he should not be 


convicted. 
Here, there was an act...being intoxicated in a public place.  
United State v. Moore

486 F.2d 1139 (D.C. Cir. 1983)
- addiction is no defense to possession/trafficking
I.
Δ was caught possessing heroin and charged with drug possession and trafficking.  
The trial judge excluded the Δ’s argument that he, as an addict, was compelled to 
possess the substance and could not be held responsible for simple possession.  

A.
Is drug addiction a defense to possession?



1.
No, addiction is no defense and the conviction must be sustained.



2.
This holding is consisted with Robinson, which prohibits criminalizing 




addition in itself, but does not prohibit the criminalization of addiction-




compelled acts.


B.
Concurrence:  Addiction does not qualify as insanity and does not warrant similar 


treatment – insanity was recognized only after systematic research and a 




consensus on its effects, and there is no such consensus on whether drug addicts 


can refrain for using drugs or whether excusing addiction will help the problem. 


C.
Dissent:  An addict who, by reason of drug use, lacks substantial capacity to stop 


using drugs should not be held criminally liable for mere possession of drugs for 


personal use. 



1.
J. Wright states that this defense might be limited to crimes that only harm the 


addict, such as possession. 



2.
J. Bazelon would prefer to expand a drug addiction defense to other offenses 



motivated by addiction, such as robbery or trafficking where the Δ’s 





compulsion renders him unable to conform his conduct to legal requirements. 

This is the number one defense that Δ’s seek to raise as a mitigating factor.  Scientists do not, however, believe that addicts are deprived of their free will.  
Continental Approach to criminal law:  the process of criminal conviction is mostly theatre and is all for show.  Civil and administrative enforcement is where the real important part of the process lies according to this theory – this is practiced most often in Europe.  Clockwork Orange is a real critique of the legal system.  

Last Day of Class

Review session is a possibility but he will not give out any special information.  The exam format will be announced before the exam via email.  
You can bring anything to the exam except for a person, PDA, accessible computer, etc.

Review Session is next Tuesday (May 3) at 2 pm until 3:30 pm. 
I.
Evidence


A.
Relevance



1.
Logical relevance 




a.
Connection between the evidence and the material fact




b.
Does it effect the probability that X is true?  If so, it is relevant. 



2.
Material – addresses a genuine issue of material fact 



3.
Relevant evidence is admissible unless it causes prejudice, confusion, or 




undue delay in the minds of the jurors


4.
Federal Rules of Evidence Rule 404 – Character evidence is inadmissible to 



prove conduct




a.
can use character evidence in the case of child molestation, rapists, etc.




b.
exception: when the Δ brings up character first the prosecution can 





address it




c.
signature exception – crime is so like others committed that it is 






admissible as evidence b/c it is likely that both were caused by the same 




person




d.
you can always attack the character of a victim or a witness, but may only 




do this by instances of opinion or reputation 


B.
Reliability



1.
Hearsay




a.
there are non-hearsay uses of out of court statements




b.
no evidence from a person is competent and admissible unless it is based 




upon first-hand knowledge




2.
First-hand knowledge




a.
things that you see, hear, feel, etc.




b.
opinions or conclusions are not first-hand knowledge, they are inferences




c.
major exception to this rule is for expert witnesses





i.
party admissions are an exception to first-hand knowledge & hearsay





ii.
advisable to not say anything, lest you become a litigant...once you’re 





a litigant anything and everything that you’ve ever said becomes 






admissible


C.
Extrinsic Policy 



1.
It is okay to exclude evidence in a criminal trial if the effect of including it 




would suppress the supply of evidence below a social optimal level.




a.
doctor/patient privilege or psychotherapy privilege




b.
attorney/client privilege



2.
In some instances, if there is no privilege the communication will not take 




place at all, and this would not be socially optimal. 

II.
Burden of Proof


A.
Classical structure of the presumption rule:  this is unconstitutional in criminal 


cases but may be used in civil cases. 

B.


III.
Jury Nullification


A.
U.S. v. Dougherty



1.
A judge may instruct the jury that they are required to follow the instructions 



of the court on all matters of law. 



2.
There is a constitutional right to jury nullification, but the jury does not have 



to know about it. 




a.
In many views, the jury is regarded as a determiner of fact, not sentencing.




b.
VA and some other states allow for sentencing by a separate jury.


B.
Nix. v. Whiteside



1.
There is no right to testify falsely.




a.
the Δ claimed that his counsel was ineffective because the lawyer would 




not allow him to lie on the stand 




b.
the court determined that the lawyer acted properly here
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