Week 1 Notes

Williams v. Walker-Thomas Furniture Co. I, 198 A.2d 914 (1964)

Π = Williams, purchaser of stereo and other items on an installment plan

Δ = furniture company with complex & unconscionable installment agreement

PP:
Trial court found for the appellee furniture company and this court regretfully affirms that decision.  

F:
Appellant (Π) Williams purchased numerous items on an installment agreement with a local furniture company in DC. Π is poor, uneducated, has children, and relies on welfare payments. This installment agreement was arranged such that the payments were prorated across all items purchased if more than one item was purchased. This had the effect of keeping a balance due (and thus prohibiting full ownership of the items) on each item until the entire amount was paid off. 

I:
1) Was there a meeting of the minds, and 2) is this contract against public policy?

H:
1). Yes; there is no mutual misunderstanding here, only a unilateral mistake. 2) No, but the court is reluctant to affirm this contract; it only states that it cannot find any grounds to state that it is against public policy.

R:
One who signs a contract has a duty to read it. 

A:
Duty to read (Bob Wilson, Inc. and Hollywood Credit Clothing Co.). This is an example of irresponsible business dealings and the court thinks that Congress should consider corrective legislation, but they do not mention unconscionability. See the next case for a good Rule.


Unconscionability (U) is an argument that you’ll always want to make as a last resort, but it should never amount to more than 10% of an exam answer or pleading. 

U is not always a winning argument but we need to know it so that we can defend against loosing arguments for U. 

Procedural U: absence of choice and opportunity to understand terms which are hidden/deceptive.

Substantive U: unreasonably favorable to one party or oppressive to another – the K shocks the conscience. 

· both forms of U usually come together

· there can be different sources of a lack of choice…1) no one else will contract with her [b/c she’s a credit risk], 2) there could be a semi-monopoly situation [no one really has a choice]

Williams v. Walker-Thomas Furniture Co. II, 121 U.S. App. D.C. 315 (1965)

PP:
Trial court found for the appellee furniture company and first court of appeals regretfully affirmed that decision. This court reverses and remands.

F:
See above.

I:
Is this contract unconscionable?

H:
Yes, according to UCC 2-302 and Scott v. U.S.

R:
Unconscionability is an absence of meaningful choice on the part of one of the parties together with contract terms which are unreasonably favorable to the other party. Generally, there is a gross inequality of bargaining power, and the K must be unreasonable in light of the circumstances existing when the K was made.

A:
UCC, adopted by D.C. Code, provides that the court may refuse to enforce a K which it finds to be unconscionable at the time it was made. The court in Scott v. United States stated that: “If a K be unreasonable and unconscionable, but not void for fraud, a court of law will give to the party who sues for its breach damages, not according to its letter, but only such as he is equitably entitled to…”  As far as the K in this case is concerned, a new trial was ordered to determine whether “the terms of the contract are so unfair that enforcement should be withheld.”

Dissent:
The dissent agreed with the lower court in finding that this K was not unconscionable. Rather, he believes that parties should be given a great deal of latitude in forming their own K’s and some better remedy might be found in the D.C. Loan Shark laws.

Seabrook v. Commuter Housing Co., 338 N.Y.S.2d 67 (1972).

Π = Seabrook, signed lease agreement for apartment being constructed at the time

Δ = refused to cancel lease and return rent or security deposit after construction delays

PP:
Court of first impression. Court finds for the Π and orders the return of prepaid rent and deposit plus interest.

F:
Π signed a lease for an apartment that was currently under construction and the terms essentially said that (556-557) the term would not begin until the unit was ready for occupancy and that the landlord would not be liable for construction delays. There was no option for the Π to cancel if the unit was not ready for occupancy within a reasonable time. 


The lease stated that occupancy was expected to commence on March 1, 1972. On May 12 the Π notified Δ of cancellation since she was forced to vacate her previous residence and seek shelter elsewhere. On June 29 the Δ notified Π that the unit would be ready for occupancy on July 1 and refused to return any rent or security deposits which had already been paid.


Lease contained over 50 pages of highly technical legal terms that are not understood by the occasional lessee. No one explained this agreement to Π before she signed the lease and she was not represented by counsel. 

I:
Is this lease agreement unconscionable?

H:
Yes. 

R:
If the court as a matter of law finds the K or any clause of the K to have been unconscionable at the time it was made the court may refuse to enforce the K, or it may enforce the remainder of the K without the unconscionable clause, or it may so limit the application of any unconscionable clause as to avoid any unconscionable result (UCC § 2-302).

A:
Court applies UCC § 2-302 (persuasive, even though it only applies to goods) and Scott v. U.S. in order to find this K unconscionable. Landlord is determined to be a “merchant” in a sellers’ marketplace under the court’s interpretation of UCC § 2-104 and so he is held to a higher standard than a typical individual. 


Most importantly, no clause of this agreement sets forth a reasonable period for extension of the time of commencement of the lease and fails to give the tenant the option of canceling the least agreement if the premises are not ready for occupancy within a reasonable time after the lease was to commence. 


The K is long with small font, and the details of this agreement are not mentioned to her by the leasing agent or anyone else. It was a normal, preprinted form, and there was no opportunity for Π to negotiate the terms of the K. This case includes both substantive and procedural U. 

Sometimes there is discretion in the application of the UCC. The UCC includes a discussion of U and the Restatement (1st) does not, but the Restatement (2nd) does. 
Henningsen v. Bloomfield Motors, Inc., 32 N.J. 358 (1960).

Π = Henningsen, bought a car for his wife for mother’s day, she was severely wounded

Δ = Chrysler dealer used an unconscionable contract

PP:
Lower court (jury verdict) found for the Π, and this court affirms.

F:
Π purchased a car from Δ and signed a preprinted purchase order firm that disclaimed all warranties except for a 90 day warranty on parts, materials, and workmanship that only allowed for the replacement of defective parts. 


The steering mechanism failed and the wife of Π crashed and totaled the car and caused severe injury to herself. Π’s allege a violation of warranties and negligence.

I:
What weight should be given to the K which disavows all warranties and seeks to limit the manufacturer’s liability?

H:
This K is unconscionable since there was no ability to bargain for the terms?

R:
The courts generally refuse to lend themselves to the enforcement of a “bargain” in which one party has unjustly taken advantage of the economic necessities of another. 

A:
The “Big Three” auto manufacturers, which all used the same disclaimer, held 93.5% of the auto market in that year, and the Π had no ability to bargain for the terms of the express warranty, nor did the Δ Bloomfield have authority to alter the terms. Bloomfield simply had to deliver the K and had no power to change the terms. The gross inequity of the bargaining process here is evident since the manufacturers are few in number but very strong in bargaining power. In this case the Π was not permitted to bargain for the terms at all and had no competitor to turn to for a better deal, so the K was unconscionable. 


Substantive U may include a clause that limits tort claims. 

The unfairness must be judged at the time the K is entered into. Often courts improperly look at the U of the K at the time it is breached. U often focuses on non-price terms. To consider price would be a consideration of the adequacy of consideration, which is inappropriate. 

Always address U in a question on the exam, this will not be the answer, but it should be addressed. Consumer safety laws have mostly replaced U. 

McIntosh v. Murphy, 469 P.2d 177 (1970).

F:
Oral contract for a sales manager at an auto dealership in Hawaii. After 2 ½ months the employee is fired. The Δ’s position is that the employment is at-will and there is some evidence to support this assertion. 

I:
Does the statute of frauds apply to this case? 

H:
No, and there is detrimental reliance such that equitable estoppel is triggered. 

Statutes of Frauds:  K must be performed within one year, sales of land, sale of goods over $500 (new UCC says $5000, but not all jurisdictions agree on this amount), and a few other items automatically trigger this statute. 

***Read intro on pg. 569. 

The original goal of these statues is to keep people from defrauding the court when there has been a lapse of time and the K was not written down. Old English Law did not allow the Π to testify and so it was simply easier for most K’s to be in writing. In the 1950’s Parliament repealed the statues of fraud, but we still have it and use it. 

*** Most courts use the language, “Is it within the statue?” For many K’s the statue does not apply. Sometimes the K can be enforceable even though it is within the statue of frauds. 

· K’s that can be performed within one year

· UCC amount of $500

· Sales of interests in land (this is separate from UCC)

· Suretyship (agreements to be liable for the debt of another)

VA has a statute of frauds for leases under a certain amount of money, the purchase of securities in some circumstances, etc. For the purposes of this class we’re going to assume that all statute of frauds issues look the same and we’ll use UCC 2-201 for this purpose. 

UCC § 2-201: There must be 1) a writing, 2) signed by the party against which enforcement is being sought, and 3) some terms of the K are given in the writing. 

· these elements are often interpreted very liberally

· writing might be on a cocktail napkin or a chalkboard, email, etc.

· the party seeking enforcement does not necessarily have to know about or sign the writing

· signing only means that it is represented by proof that it came from the person against whom enforcement is being sought; a sent email or a note in the margin of a writing may indicate a “signing” 

An admission in court that there was a deal may exempt the parties from the Statue of Frauds. If you say that there was a deal but that it wasn’t written down then there is, in fact, a deal as far as the court is concerned.

Equitable estoppel may make a K enforceable even if the Statute of Frauds would apply. Detrimental reliance may mean that there will still be an exchange of funds. 

Tuesday: McIntosh and Monetti mostly…do a quick review of Mercer.

McIntosh v. Murphy, 469 P.2d 177 (1970)

Π = McIntosh, employee of auto dealer who claims violation of K

Δ = Murphy, auto dealer who hired Π on uncertain terms

PP:
Δ moved for direct verdict; trial ct ruled K was not w/i S/F. Jury trial granted Π (12,103.40); Δ appeals; S. Ct. Affirmed.

F:
Δ Murphy was interviewing prospective management personnel in CA for a position in HA.  He interviewed Π twice for sales manager.  Δ called Π and informed him of a possible opening w/i 30 days and Π indicated he was interested and available.  Π sent a telegram to Δ declaring he could be to work April 26.  Δ telephoned Π and informed him that the job of assistant sales manager (not the same position they had originally discussed) was available on Monday the 27th. Π arrived after selling some of his possessions, leasing an apartment in Honolulu, and forgoing other employment. Two and one half months later he was dismissed.

I:
Can an action be maintained on an alleged oral agreement for employment when S/F determines that oral K’s are unenforceable if not performed w/i one year?

H:
Not generally…Π won here for a different reason.

R:
Any agreement that is not to be performed within one year from the making thereof shall be in writing in order to be enforceable.

A:
The computation of time excludes weekdays at the beginning and end of time periods. Therefore acceptance did not begin until the Monday Π appeared in HA.  The action of Π in moving 2200 miles from LA to HA was not only foreseeable to the Δ but required. Injustice an only be avoided by awarding money damages, no other remedy is adequate. The Π was left to reside in HA without a job. A contract of some kind did exist. The exact length was up to the jury to decide. The trial ct might have found that enforcement of the contract was warranted by virtue of the Π’s reliance on the Δ’s promise. Each case turns on its own facts. The true policy behind the Statute of Frauds, historically, was to prevent fraud or any other type of unconscionable injury. The Π’s reliance was such that injustice could only be avoided by enforcement of the contract.


Contracts – Week 2 Notes

McIntosh v. Murphy, 469 P.2d 177 (1970)

Π = McIntosh, employee of auto dealer who claims violation of K

Δ = Murphy, auto dealer who hired Π on uncertain terms

PP:
Δ moved for direct verdict; trial ct ruled K was not w/i S/F. Jury trial granted Π (12,103.40); Δ appeals; S. Ct. Affirmed.

F:
Δ Murphy was interviewing prospective management personnel in CA for a position in HA.  He interviewed Π twice for sales manager.  Δ called Π and informed him of a possible opening w/i 30 days and Π indicated he was interested and available.  Π sent a telegram to Δ declaring he could be to work April 26.  Δ telephoned Π and informed him that the job of assistant sales manager (not the same position they had originally discussed) was available on Monday the 27th. Π arrived after selling some of his possessions, leasing an apartment in Honolulu, and forgoing other employment. Two and one half months later he was dismissed.

I:
Can an action be maintained on an alleged oral agreement for employment when S/F determines that oral K’s are unenforceable if not performed w/i one year?

H:
Not generally…Π won here for a different reason.

R:
Any agreement that is not to be performed within one year from the making thereof shall be in writing in order to be enforceable.

A:
The computation of time excludes weekdays at the beginning and end of time periods. Therefore acceptance did not begin until the Monday Π appeared in HA.  The action of Π in moving 2200 miles from LA to HA was not only foreseeable to the Δ but required. Injustice an only be avoided by awarding money damages, no other remedy is adequate. The Π was left to reside in HA without a job. A contract of some kind did exist. The exact length was up to the jury to decide. The trial ct might have found that enforcement of the contract was warranted by virtue of the Π’s reliance on the Δ’s promise. Each case turns on its own facts. The true policy behind the Statute of Frauds, historically, was to prevent fraud or any other type of unconscionable injury. The Π’s reliance was such that injustice could only be avoided by enforcement of the contract.


Even if you cannot satisfy the Statue of Frauds the game is not over – equitable estoppel reasons may cause the K to still be enforced. 

The purpose of this statute is generally not about fraud, it is more about confusion regarding terms of the K. Pg. 579 the judge points out that the main concern with S/F is typically the freshness and availability of evidence. 

Π’s claim was that he was terminable for cause only. In general, when a K specifies how it may be terminated that is not an indication that it is expected to take more than one year to perform? 

The court (mid-574) takes into account the fact that it was foreseeable that the Π would move and go to great trouble to relocate to Hawaii. 
Res. (2nd) 217(a) is the same as adopted § 139 today ( requires a writing to have some kind of specifics (see § 131 for more details) and includes equitable/promissory estoppel.

(1) A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce the action or forbearance is enforceable notwithstanding the Statute of Frauds if injustice can be avoided only by enforcement of the promise. The remedy granted for breach is to be limited as justice requires.
(2) In determining whether injustice can be avoided only by enforcement of the promise, the following circumstances are significant:
(a) the availability and adequacy of other remedies, particularly cancellation and restitution;
(b) the definite and substantial character of the action or forbearance in relation to the remedy sought;
(c) the extent to which the action or forbearance corroborates evidence of the making and terms of the promise, or the making and terms are otherwise established by clear and convincing evidence;
(d) the reasonableness of the action or forbearance;
(e) the extent to which the action or forbearance was foreseeable by the promisor.

Mercer v. C.A. Roberts Co., 570 F.2d 1232 (1978)

Π = former employee of company who left after a dispute

Δ = employer felt that there was no employment agreement and Π had trade secrets

PP:
At lower court Π sued Δ and Δ filed cross-suit. Judge held that neither party gets anything and this court affirms.

F:
Π was hired in 1968 to manage the Dallas sales office. The employment agreement between the two parties was oral and it was agreed that it would likely take 3-5 years to develop the Dallas office to maturity. After a change to the compensation system the parties had a disagreement and the Π resigned on January 20, 1975.

I:
Is this oral employment agreement within the statue of frauds and thus unenforceable?

H:
Yes.

R:
An oral agreement within the statute of frauds will not be enforced except in egregious situations. 

A:
It is undisputed that it would take 3-5 years, at minimum, to develop the Dallas office to maturity and so this agreement is within the statute of frauds and thus unenforceable. The insufficiency of such a K on such grounds precludes both recovery for specific performance and damages for breach of K. 


Dissent:  The parties treated the K as executed on an annual basis and the Π has fully performed the agreement upon which he now sues. He should be compensated for the time that he actually worked and any bonuses accrued during that period.  

Schwedes v. Romain, 587 P.2d 388 (1978)

Π = 

Δ = 

PP:


F:


I:


H:


R:


A:
This is a case of part-performance – not quite the same as equitable estoppel. Either one of these may apply to make a K enforceable even when the S/F applies. 

There is no writing which binds either party in this case. 

Monetti v. Anchor Hocking Corporation, 931 F.2d 1178 (1991)

Π = Monetti, mfg of trays, was sold to Schneiders which was recently bought by Δ

Δ = purchased Schneiders, owners of Monetti without a solid written K

PP:
District judge dismissed the suit as barred by S/F and refused to allow an amended complaint of promissory estoppel. This court reverses and finds that the S/F does not apply.

F:
Π company contracted with Schneiders for exclusive dealings in the U.S. and Schneiders was subsequently bought out by Δ company. The parties (Δ & Schneiders) had an oral agreement relating to the sale and the vast majority of the deal had been reduced to paper. Several clauses of the agreement were written in pencil and the word “agree” wan handwritten next to each of those clauses. In May 1985 Π abruptly fired the Schneider family which was still managing the business group despite its sale to Π. Fearing possible negative implications on the relationship between Π and Δ, Π decided to arrange a meeting between the parties. Soon after this meeting, at which Π requested a formal and final written expression of the agreement, the relationship began to deteriorate and Π eventually filed suit for breach of K.

I:
Does the S/F apply to a K for the sale of goods and property that is not fully written out when there has been partial performance? What law is applicable, UCC or Illinois state law?

H:
Yes, but there is a K in this case, and both laws (UCC and state) are applied.

R:
UCC’s statute of frauds does not require that the contract be in writing, but only that there be a sufficient memorandum to indicate that there really was a contract. 

A:
The Illinois statute requires that the writing express the substance of the K with reasonable certainty, but the UCC statute of frauds does not require that the writing contain the terms of the K…the writing must be sufficient to demonstrate that a K for the sale has been made. 


In this case Π gave dramatic evidence of the existence of a K by turning over its entire distribution operation in the United States to Δ. There were hardly likely to do this without a K and unilateral performance is solid evidence that there really was a K. 


The predominant purpose of this K was for a sales-type relationship which would be governed by UCC rather than Illinois law. 

The Illinois statute is satisfied because …

UCC allows partial performance but it only gets you what you’ve already performed, it does not get you any amount that may be agreed upon under a purported K that is not supported by a writing (e.g., I delivered 600 but the K calls for 1 million units). 

Parole Evidence for next week.
Contracts Notes – Week 3

Parol evidence is not necessarily oral, it could be extemporaneous, and generally is either prior written or oral agreements. For the most part, the judge tends to hear all of the evidence. This rule does, however, limit the power of the evidence and the effect it can have. 

This rule allows the parties the freedom to negotiate without a fear that information produced during this stage could be used against them. The rule also helps to prevent fraud in many cases by making the written document more definite and reliable. 

Rule has two primary questions:

1).  Is the agreement integrated?

2).  Are the terms proffered inconsistent with the written agreement?

Integrated agreements are final as to the terms written down. Partially integrated are only final as to the terms written down, while fully integrated are final as to everything and are exclusive of all other agreements (no new terms are allowed, merger clause). 

Inconsistency – people don’t usually get to court when terms are not consistent or directly conflict. Is silence in the K consistent with the additional term? Sometimes the K is silent about some terms or a clause is omitted such that the new/additional terms proffered may or may not be consistent. Inconsistent terms cannot be added. 

Common law:

UCC:

· § 2-202 makes provisions for what evidence is allowed to change the terms of the K and how to interpret what the terms of the K mean

Mitchell v. Lath, 160 N.E. 646 (1928)

F:
The Δ/petitioners Laths owned a farm that they wished to sell, but there was an ice house they owned across the road.  Π/respondent Mitchell wanted to purchase the land but found the ice house objectionable. Mitcheill claims “Δ orally promised and agreed, for and in consideration of the purchase of their farm.”  Π then made a written contract to buy the property for $8400, cash and mortgage. She received the deed, entered into possession, and made improvements.  The Δ’s have not had the ice house removed and do not intend to do so.

I:
Should the oral agreement be enforced?

H:
No.

R:
Standard to Measure closeness of the bond between:  An oral agreement modifying a written contract must have 1) the agreement must in form be a collateral one; 2) it must not contradict express or implied provisions of the written contract; 3) it must be one that the parties would have ordinarily been expected to embody in the writing (the oral agreement must not be so clearly connected w/ the principal transaction as to be part and parcel of it).

A:
1. Collateral, 2. Terms do not contradict, 3. Natural Omission Test. 

First, are these agreements collateral? Yes, they are. 

Second, do the terms of the K contradict the proffered terms? No, the K is silent as to this matter.

Third, would it be natural to omit the oral agreement to remove the icehouse? No, it would be unnatural to omit such a term in the written K. This test is commonly used to determine whether the K is integrated as to that term, and some courts use it to determine whether or not the K is fully integrated. However, the dissent argues that this was a standard form K and there was no place to insert such additional clauses. 

§ 2-217 is useful to know. Oral agreements are not fully integrated. 

Masterson v. Sine, 436 P.2d 561 (1968)

Parol evidence may be used to prove elements of the agreement not reduced to writing.  Many cases have allowed the admission of separate oral agreements as to any matter on which written document is silent and which is not inconsistent with its terms even though the instrument appeared to state a complete agreement.  In the current case, the alleged collateral agreement is such that might naturally be made as a separate agreement from the written document.  The defendants offered evidence that the parties agreed that the option was not assignable in order to keep the property in the Masterson family and the trial court erred in excluding that evidence. Reversed.
· this opinion turns away from the traditional “four corners” test in CA

The easiest way to test for integration is to look for a merger clause. This does not, however, guarantee complete integration.

Natural omission test is often used. Another test is the certain inclusion test that is provided by UCC § 2-202. 


Hunt Foods & Industries v. Doliner, 272 N.Y.S.2d 686 (1966)

Π = Hunt, tried to acquire stock of Eastern Can Company

Δ = Doliner, owner of 73% of can company’s stock

PP:
Π moved for summary judgment for specific performance (exercise of the option) but this court does not agree.

F:
In February of 1965 these two parties began negotiations for the sale of the can company. After agreeing on a set price it, for some unknown reason, became necessary to cease negotiations for several weeks. Fearing that the Δ might be looking to use the negotiated price as a starting point for bids from competitors the Π requested that they be allowed an option to purchase all of the outstanding stock of the company. This option was drawn up and Π paid $1000 for the option which allowed them to purchase all of the stock at $5.50 a share if exercised before June 1, 1965. 


Once negotiations resumed the parties failed to reach an agreement and the option was exercised. Δ claims that the option contained a “condition” that it would only be exercised if they solicited bids from competitors, but this condition was not written into the K and Π disagrees.

I:
Does the parol evidence rule apply to this case?

H:
No.

R:
The K…may be explained or supplemented…by evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement (§ 2-202(b) of the UCC).

A:
This court believes that the proffered evidence is inadmissible only where the writing contradicts the existence of the claimed additional term. In this case the parties clearly expected that there would be further negotiations, and this suggests that the alleged oral condition precedent cannot be precluded as a matter of law or as factually impossible.


Commentary:
In a parol evidence rule analysis the first thing the court must ask if whether or not the K is integrated. 

One of the hardest parts of getting evidence about prior discussions admitted is finding evidence that the parties actually agreed on the matter. 

UAW-GM Human Resources Center v. KSL Recreation & Hotel, 579 N.W.2d 411(1998)

Π = complains that the resort does not employ union workers as per oral agreement

Δ = purchased resort after K and preceding oral agreements were made, fired union

PP:
Trial court granted summary judgment to Π on claims of breach of K and others. This court reverses and remands for determination of damages according to liquidated damages provision in the original K. 

F:
In 1993 Π entered into a K with Carol Management Corp., (CMC) for the use of a resort. This written K contained a merger clause and no provision that CMC’s employees be union-represented. Prior to the signing of the K there was an independent oral agreement between the parties that the workers of the resort would be union-represented, but this was not included in the K. Later that year, Δ corporation purchased the resort and fired all union workers and replaced them with a non-unionized workforce. Upon learning this the Π cancelled the K with the resort.


Δ refused to return the down payment and retained it is a portion of the liquidated damages owed to them under the K – a clause in the K provided that it could not be cancelled except in emergency situation (acts of God, etc.). Π filed suit for the return of the down payment as well as breach of K, conversion, and fraud.  

I:
Is parol evidence allowed when an express merger clause is written into the K?

H:
No, not typically, though there are special circumstances.

R:
When the parties include an integration clause in their written K, it is conclusive and parol evidence is not admissible to show that the agreement is not integrated except in cases of fraud that invalidate the integration clause or where an agreement is obviously incomplete on its face and, therefore, parol evidence is necessary for the “filling of gaps.”


A:
The NAG court notes four exceptions to the parol evidence rule: 1) where the writing is a sham, not intended to create legal relations, 2) there is fraud, illegality, or mistake, 3) the parties did not integrate their agreement or assent to it as the final embodiment of their understanding, or 4) the agreement was only partially integrated because essential elements were not reduced to writing. 


The court finds that the rule of this case is especially appealing here because the Δ, a successor corporation, assumed performance of another corporation’s obligations under a letter of agreement and because Δ was not a party to the negotiations resulting in the letter of agreement they would obviously be unaware of any oral representations made by CMC’s agent to the Π’s agent during the course of negotiations. 

Commentary:
This court determines that the K is already fully integrated. Such a decision really makes sense here since the Δ was not a party to the original negotiations and has no reason to know of the alleged oral agreements. 

The merger clause ends the analysis only if you ask the questions in the right order. Could there ever be an argument that the merger clause itself is fraudulent? 

· Yes, there could be such an argument.

· It seems as if any such argument would be predicated on the fact that Π did not read the K. 

· Fraud related to an “oral agreement that was nullified by a valid merger clause would have no effect on the validity of the contract” (pg. 639).

· Such merger clauses can be used to escape oral fraud early on in the agreements; this should promote parties to take the written agreement very seriously. 

Another possibility for fraud in this case could arise from the fact that CMC’s agent might have known that the hotel was being purchased by KSL and that the employees would no longer be unionized at that time. 
In re Soper’s Estate, 264 N.W. 427 (1935)

Π = original wife of Soper

Δ = trustee of estate who gave money to the second “wife”

PP:
This court affirms the actions of the trustee in giving insurance proceeds to Gertrude as the “wife” of Young.

F:
Ira Soper married Adeline Wesphal in 1911 and remained with her until his disappearance in 1921. He apparently moved to Minneapolis where he married another woman who later died, and then remarried to Gertrude Whitby using his new name, John Young. While there he entered into a partnership and started a company with Karstens. He also signed an insurance agreement which required the Minneaplois Trust Company to pay proceeds to his wife in the event of his death. He committed suicide when he learned that some family members had discovered that he was still alive and well. 

I:
Who is the “wife” according to the terms of the insurance agreement?

H:
Gertrude.

R:
Seemingly plain language becomes susceptible of construction, and frequently requires it, if ambiguity appears when attempt is made to operate the contract. 

A:
Words should be given such meaning as give effect to the real intent of the testator. In this case Gertrude could never lay claim to anything as the “wife” of Young/Soper because she never was his lawful wife. However, she can claim the proceeds of the insurance contract as the beneficiary to whom the contract was designed to benefit “as fully as if her name had been written into that contract instead of the word wife.”

Trident Center v. Conn. General Life Ins. Co., 847 F.2d 564 (1988)

Π = two law firms and an insurance company

Δ = a big insurance company

PP:
Lower court would not allow extrinsic evidence in K dispute (Δ brought a motion to dismiss and won) and sanctioned Π for filing a frivolous lawsuit. This court reverses and remands for consideration of the parol evidence. 

F:
Π purchased a large commercial building and took out a loan for $56.5 million at 12.25% APR. This loan agreement contained a clause stating that the “maker shall not have the right to prepay the principal amount in whole or in part for 12 years.” In years 13-15 they could prepay subject to a sliding prepayment fee. There was also a clause allowing for the accelerated maturity of the principal and a ten percent prepayment fee should the Π’s partnership become insolvent. 


In 1987 interest rates began to drop and Π’s tried to prepay the loan principal plus the ten percent fee under the insolvency clause and refinance the mortgage elsewhere. Π then brought suit seeking a declaration that they were entitled to prepayment of the loan.

I:
In California, can one ever draft a K that is proof to parol evidence?

H:
No.

R:
California turned its back on the notion that a K can ever have a plain meaning discernible by a court without resort to extrinsic evidence… “contractual obligations flow not from the words of the K, but from the intention of the parties…”


A:
Even though the writing of this K really leaves no room for construction of the terms as Π claims the rule set forth by Pacific Gas (1968) requires the court to consider extrinsic evidence of possible ambiguity. This court does not seem happy about having to make this decision.

Frigaliment Importing Co. v. B.N.S. Int’l Sales Corp., 190 F. Supp. 116 (1960)

Π = A chicken isn’t just any chicken!

Δ = Chickens can include anything but ducks, geese, turkeys, etc.

PP:
This complaint is dismissed with costs.

F:
Π (Swiss) ordered appx. one hundred thousand pounds of “chicken” to be shipped to them from N.Y. The contract specified chickens of various weights and grades but did not specify whether or not they were to be broilers, fryers, roasters, hens, foul, or old roosters. Π complained that the trade usage of the term chicken meant the most tender broilers and fryers. Most evidence from other sources tended to contradict this claim and the state of N.Y. requires that for a term to be a trade usage the usage must be of such long continuance, so well established, so notorious, so universal and so reasonable in itself that actual individual knowledge of the other party may be inferred. This was not the case with the term “chicken”.

I:
What is the meaning of the word “chicken”?

H:
It’s not what the Π asserts; their understanding of “chicken” is not an acceptable trade usage. 

R:
When one of the parties is not a member of the trade or other circle, his acceptance of the standard must be made to appear by proving either that he had actual knowledge of the usage or that the usage is so generally known in the community that his actual individual knowledge of it may be inferred. 

A:
The primary definition of chicken as supplied by the official quotation service and other sources required a differentiation between the different classes of the bird. Further, it was not possible to obtain this commodity good (the higher quality ones) at the price that was specified in the contract. 


The court held that the usage of the term “chicken” should not have been understood by the Π to require the higher grade of bird as the word was not understood that way according to industry custom. 



Week 4 Notes

Interpretation issues start on page 650. 

· What are the terms of the agreement? = Parol Evidence

· Are the terms ambiguous?

· Plain Meaning Rule (PMR) allows evidence if there is ambiguity in the K.

· Can you use extrinsic evidence to show ambiguity?

What do the terms mean? = Interpretation
Ambiguity – a word is susceptible of more than one meaning.

Vaguenss – a word that defines a loose grouping of items. 


- there are other words that are referent to things in the real world that necessarily require extrinsic evidence to clarify/cloud their meaning.
In re Soper’s Estate, 264 N.W. 427 (1935)

Π = original wife of Soper

Δ = trustee of estate who gave money to the second “wife”

PP:
This court affirms the actions of the trustee in giving insurance proceeds to Gertrude as the “wife” of Young.

F:
Ira Soper married Adeline Wesphal in 1911 and remained with her until his disappearance in 1921. He apparently moved to Minneapolis where he married another woman who later died, and then remarried to Gertrude Whitby using his new name, John Young. While there he entered into a partnership and started a company with Karstens. He also signed an insurance agreement which required the Minneaplois Trust Company to pay proceeds to his wife in the event of his death. He committed suicide when he learned that some family members had discovered that he was still alive and well. 

I:
Who is the “wife” according to the terms of the insurance agreement?

H:
Gertrude.

R:
Seemingly plain language becomes susceptible of construction, and frequently requires it, if ambiguity appears when attempt is made to operate the contract. 

A:
Words should be given such meaning as give effect to the real intent of the testator. In this case Gertrude could never lay claim to anything as the “wife” of Young/Soper because she never was his lawful wife. However, she can claim the proceeds of the insurance contract as the beneficiary to whom the contract was designed to benefit “as fully as if her name had been written into that contract instead of the word wife.”


A fair analysis of this case might be that John Young only really had one wife, Gertrude. 

Objective/plain meaning approach versus the subjective approach – both are considered in this case. Objective approach (meaning only within the document, four corners) is not ridiculous, but the subjective approach is more reasonable in most, if not nearly all, cases. 

Ambiguity – more than one meaning. Ex: “Dollar” means something different in Canada and the U.S. (different value). There is also an ambiguity of syntax: “Satan trembles when he sees the weakest saint upon his knees.” Who’s knees? Is the saint on his knees or is he sitting on Satan’s knees?

Vagueness – “middle lot” is relative. “Paint my house green.” This is also vague – there are hundreds of shades of green.

“Or” and “And” cause many problems of ambiguity in contracts. They are co-implicative. It can mean ‘both’, or it can mean ‘this or that’. The natural reading of a phrase may mean something different for different people. 

Pacific Gas & Electric Co. v. G.W. Thomas Drayage & Rigging Co. (1968)
Clause in the K required Δ to “indemnify” the Π against “all loss, damage, expense and liability resulting from...injury to property…connected with performance of this contract.” (p. 657). 

Rule: “The test of admissibility of extrinsic evidence to explain the meaning of a written instrument is not whether it appears to the court to be plain and unambiguous on its face, but whether the offered evidence is relevant to prove a meaning to which the language of the instrument is reasonably susceptible.” (p. 657, bottom). 
Generally, ‘indemnify’ does not mean ‘insure’. It means to insure against third party liability claims.

The argument in this case is about allowing in extrinsic evidence to show ambiguity. If something is vague it is typically evident. 
Extrinsic evidence is prohibited by the plain meaning rule in every state except Alaska.  A lot of the proof that language is ambiguous often comes from the negotiations. 

There is debate over whether or not legislative history should be admissible in interpreting the meaning of a statute.  

Evidence of the surrounding circumstances comes in regardless of ambiguity, even under the harshest of rules.  If the language is ambiguous all courts will then allow you to bring in extrinsic evidence to show the meaning. 

Trident Center v. Conn. General Life Ins. Co., 847 F.2d 564 (1988)

Π = two law firms and an insurance company

Δ = a big insurance company

PP:
Lower court would not allow extrinsic evidence in K dispute (Δ brought a motion to dismiss and won) and sanctioned Π for filing a frivolous lawsuit. This court reverses and remands for consideration of the parol evidence. 

F:
Π purchased a large commercial building and took out a loan for $56.5 million at 12.25% APR. This loan agreement contained a clause stating that the “maker shall not have the right to prepay the principal amount in whole or in part for 12 years.” In years 13-15 they could prepay subject to a sliding prepayment fee. There was also a clause allowing for the accelerated maturity of the principal and a ten percent prepayment fee should the Π’s partnership become insolvent. 


In 1987 interest rates began to drop and Π’s tried to prepay the loan principal plus the ten percent fee under the insolvency clause and refinance the mortgage elsewhere. Π then brought suit seeking a declaration that they were entitled to prepayment of the loan.

I:
In California, can one ever draft a K that is proof to parol evidence?

H:
No.

R:
California turned its back on the notion that a K can ever have a plain meaning discernible by a court without resort to extrinsic evidence… “contractual obligations flow not from the words of the K, but from the intention of the parties…”


A:
Even though the writing of this K really leaves no room for construction of the terms as Π claims the rule set forth by Pacific Gas (1968) requires the court to consider extrinsic evidence of possible ambiguity. This court does not seem happy about having to make this decision.

The Judge in this case might be trying to expose the potential excess of the Pacific Gas decision. 

There are generally two questions in interpreting terms:

1).
Is the language ambiguous? ( E.E. or is it reasonably susceptible of the proposed 
meaning?

2).
What does it mean (vagueness)? ( E.E. or Prior Negotiations.

Posner’s conception of Trident: Can a written K be rewritten by oral testimony?  Objective testimony (trade usage or testimony by disinterested witnesses) can be used to help interpret a K even if it is read to be unambiguous.  Subjective testimony can only be used if the K wording is ambiguous.  
Frigaliment Importing Co. v. B.N.S. Int’l Sales Corp., 190 F. Supp. 116 (1960)

Π = A chicken isn’t just any chicken!

Δ = Chickens can include anything but ducks, geese, turkeys, etc.

PP:
This complaint is dismissed with costs.

F:
Π (Swiss) ordered appx. one hundred thousand pounds of “chicken” to be shipped to them from N.Y. The contract specified chickens of various weights and grades but did not specify whether or not they were to be broilers, fryers, roasters, hens, foul, or old roosters. Π complained that the trade usage of the term chicken meant the most tender broilers and fryers. Most evidence from other sources tended to contradict this claim and the state of N.Y. requires that for a term to be a trade usage the usage must be of such long continuance, so well established, so notorious, so universal and so reasonable in itself that actual individual knowledge of the other party may be inferred. This was not the case with the term “chicken”.

I:
What is the meaning of the word “chicken”?

H:
It’s not what the Π asserts; their understanding of “chicken” is not an acceptable trade usage. 

R:
When one of the parties is not a member of the trade or other circle, his acceptance of the standard must be made to appear by proving either that he had actual knowledge of the usage or that the usage is so generally known in the community that his actual individual knowledge of it may be inferred. 

A:
The primary definition of chicken as supplied by the official quotation service and other sources required a differentiation between the different classes of the bird. Further, it was not possible to obtain this commodity good (the higher quality ones) at the price that was specified in the contract. 


The court held that the usage of the term “chicken” should not have been understood by the Π to require the higher grade of bird as the word was not understood that way according to industry custom. 

The testimony allowed in this case would be objective extrinsic evidence and so it is always allowed in order to clarify ambiguous terms.  

When one of the parties is not a member of the trade circle it must be proved that he had either actually knowledge of the terminology or the trade usage is so notorious that it can be assumed that he knew.  


Can we ever come up with a truly objective interpretation of terms?

· Do words only have meaning across a large group?

· Should we care what a word means between only two people?

Columbia Nitrogen Corp. v. Royster Co., 451 F.2d 3 (1971)

I.
Π (Columbia) appeals from a judgment in the amount of $750,000 in favor of Royster. Π disagrees with the district court’s decision to exclude evidence about the course of dealings and usage of the trade. 


A.
This court holds that the evidence was improperly excluded and Columbia is 



entitled to a new trail.


B.
Royster had been a major purchaser of Columbia’s products, but not vice versa.


C.
Parties K’d for the sale of 31,000 tons per year of phosphate from R to C. The K 


specified a price per ton and there was an escalation clause.


D.
Phosphate price dropped dramatically and C ordered less than ten percent of the 


amount K’d for. 

II.
Virginia Code 8.2-202 (same as UCC section governs)


A.
The district court held that the trade customs and course of dealings are not 



admissible when they contradict the plain and unambiguous language of a written 


K that is otherwise valid


B.
UCC code section expressly states that it “shall be liberally construed and applied 


to promote its underlying purposes and policies,” which include the expansion of 


commercial practices through the custom, usage and agreement of the parties.

III.
Holding of the court is that this evidence should be allowed.


A.
Court holds that ambiguity is not required for the admission of this evidence.
Under the UCC ambiguity is irrelevant.  It need not be proven to allow the admission of this evidence.  


B.
§ 2-202 expressly allows evidence of course of dealings or usage of trade to 



explain or supplement terms intended by the parties as a final expression of their 


agreement (p. 686).


C.
Test of admissibility is not whether the K appears on its face to be complete, but 


whether the evidence can be construed as consistent with the express terms of the 


agreement (p. 686).


D.
The course of dealings and trade usage are not synonymous with verbal 




agreements which are prohibited by the terms of the K. 


E.
§ 8.2-202  distinguishes between supplementing a written K with add’l terms and 


supplementing it by course of dealings or usage of trade – the official comment 


even notes that evidence of prior dealings is admissible to supplement the terms 


of any writing unless carefully negated by the K (pg. 687).

What is the course of performance in this deal?

· This can trump the course of dealings in some cases.

· Generally, the express terms trump both the course of dealings and the course of performance, but this is not always the case and you have to take this rule-of-thumb with a grain of salt. 

UCC § 2-202(a):  This section still asks whether the terms are contradictory.  If they are contradictory, they cannot be admitted; only supplementary terms are allowed from the course of performance/dealing/trade or by consistent add’l terms unless there is a merger clause.  

· This type of merger clause really states that the K contains the entire agreement; however, you still need to know what the words of the K mean.

Maybe there should be an elasticity clause in this K so that the price is allowed a reasonable change in either direction.  This might be a good idea but it then presents the same problems that arise in the later Alcoa case.  

What could you do with the price clause so that it has a fixed meaning?

- UCC is mostly a default rule so it is possible to write them out of the K, but this happens very, very, rarely. 
Southern Concrete Services v. Mableton Contractors, 407 F. Supp. 581 (1975)

I.
Π (Concrete Services) wants to recover lost profits and out of pocket expenses associated with breach of K. Currently before the court on a motion to rule on the admissibility of evidence relating to trade usage.


A.
Δ ordered 70,000 cubic yards of concrete to build a power plant


B.
Price of $19.60/cubic yard was stipulated along with dates of delivery


C.
Δ accepted only 12,542 cubic yards of concrete. Π sued for lost profits and out of 


pocket expenses of nearly $20,000.

II.
Δ contends that trade custom understands that the amount agreed-upon is not 
obligatory to either party and both quantity and price were subject to renegotiation.


A.
§ 2-202 stipulates that a written K may be explained or supplemented by a course 


of dealing or usage of trade, and by evidence of consistent additional terms. 


B.
This court is not fond of the Royster precedent



1.
In Royster there was evidence that one trading partner was trying to take 




unfair advantage of a long-standing customer.



2.
Here, the facts are different and this K sets out fairly specific quantity, price, 



and time terms.



3.
While concrete K’s may typically be subject to renegotiation that fact alone 



does not convince the court that these parties did not contemplate placing the 



risk of market variances on the buyer.


C.
A reasonable approach, according to this court, for dealing with such K’s would 


be to assume that the terms are to be reasonably observed unless otherwise 



specified in the written K.



1.
This K does have a merger clause and so this was intended to be a “complete 



and exclusive statement” of the terms (p. 692).



2.
To be inconsistent it is not necessary that the add’l terms contradict or negate 



terms of the written K.



3.
This court holds that he evidence sought to be introduced by Δ at trial is 




inadmissible.

If you can generally set a K number as the maximum then shouldn’t they at least tell the other company when their usage will be substantially below the number in the K?

Parol evidence is not relevant in this case because the evidence could only contradict the terms of the written K.  Interpretation is the only thing that matters here.  The number (70,000) does not seem to need interpretation – rather, it is the replacement of that number with a new one that the industry standard would allow, but replacement isn’t allowed in the UCC.  

This court is not subject to the precedent set forth by Royster, and they are not favorable to it either. 
CHAPTER 8: MISTAKE AND EXCUSE

Mistake—erroneous belief about current facts (at time of K)

Excuse—about facts that the parties assumed would be a certain way in the future, but turn out different, or didn’t think about it at all

Mistake may be the limit of economic analysis. Everywhere else in contract there’s the tension b/t doing justice here and setting a precedent for future cases affecting future behavior. In mistake and excuse, you almost never have the case being decided affect future cases.

1. Mistaken Beliefs About Facts: Excuse Based on Mistake

Sherwood v. Walker

Sup. Ct. of Mich. (1887)

Plaintiff was a banker and a farmer and heard his neighbor farmer (defendant) had polled Angus cows for sale. He went over and picked one out. He was told that it was probably barren and would never breed. With this in mind they agreed to a price amounting to $80. He asked the defendant to confirm the sale in writing. Defendant did confirm via letter and this letter also included a command to defendant’s man to hand over cow. Plaintiff went over to pick up his cow, but was refused. Turns out the cow wasn’t barren and was in fact with calf—and worth b/t $750 - $1,000. Trial ct. found for plaintiff that he should get the cow. Defendant appeals saying that there was mistake.

1).  
The first argument is that there was a mutual mistake.


- Was this really mutual?  There is evidence that the mistake may be unilateral.

2).
The second argument is that the K is executory and title has not passed. 

Mutual Mistake:  the error must be a 1) material 2) mutual 3) mistake.

One might argue that there were different mistakes in that the seller though that the cow was barren while the purchaser thought that he might be able to make the cow breed.  However, both parties here made a mistake as to the nature of the cow – i.e. both parties were bargaining for a cow, the only difference is it’s value based on its ability to breed.  
Held for defendant that “a party who has given an apparent consent to a K of sale may refuse to execute it, or he may avoid it after it has been completed, if the assent was founded, or the K made, upon the mistake of a material fact, — such as the subject-matter of the sale, the price, or some collateral fact materially including the agreement, and this can be done when the mistake is mutual…” The ct. says that here both parties thought they were agreeing to buy and sell a barren cow for beef and when the cow turned out to be a fertile cow for breeding, the K could be avoided.

Mistake applied to assumptions that exist at the time of the contract.  Excuse often relates to things that occur in the future.  

Sherwood, J. dissents. He says that the rule is probably right, but that here the plaintiff wasn’t mistaken. He knew that he was told that the cow was probably barren, but he still thought he could make her breed. He wasn’t buying her for beef. So he shouldn’t be punished for his greater judgment of fertility.

Res. 2nd § 20 – The Effect of Misunderstanding


The is no manifestation of mutual assent if both parties attach a materially different meaning to the language.  *** Do not use this section for a mistake.
Res. 2nd § 151 – Mistake Defined


A mistake is a belief that is not in accord with the facts.  

Res. 2nd § 152 – When Mistake of Both Parties Makes a Contract Voidable


(1)  Where a mistake of both parties at the time a contract was made as to a basic assumption on which the contract was made has a material effect on the agreed exchange of performances, the contract is voidable by the adversely affected party unless he bears the risk of the mistake under the rule stated in § 154.

(2)  In determining whether the mistake has a material effect on the agreed exchange of performances, account is taken of any relief by way of reformation, restitution, or otherwise.
*** This is the basis test for mutual mistake that applies today. 
Replevin is an action for return of chattels. The ct. says that both parties believed the cow was farrow (not pregnant), and also barren. They were prob. both mistaken that it was not pregnant. The test is mutual mistake about a material fact of  substance/quality. 

The importance of a material fact—would the parties enter into the K if they knew the material fact in question was otherwise?

It has to be a big mistake.

Distinction b/t this case and Peerless is that here both parties are mistaken about the same thing—they both believe the cow is barren, so there’s mutual mistake. In the Peerless case, the parties were not both mistaken about the same thing. They were both mistaken about ships, but different ships.

In any free exchange the parties think they are getting more than they are giving. So, the fact that you believe that the item in question is worth much more than is being asked does not place on you a duty to tell the seller so. 

The dissent here is saying that neither party here could know for sure if the cow is barren, so, by definition, any exchange then is speculation. So there can’t be a mistake. For the dissent, the buyer always bears the risk. In Peerless there was no speculation.

Why do we read Sherwood? It’s considered to be one of the fundamental examples of mistake.

The dissent’s test is wrong. It says there can be no mistake if both parties are speculating.

The test for mistake (or the best one, anyway):

1) Mutual mistake

2) about a basic assumption on which the K is based (if you didn’t think about the issue at all, then there wasn’t a mistake)

3) that has a material effect on the exchange or balance of the K

4) and has any party assumed a risk?

See §152 esp. (2)
+++++++++++++++++++++++++++++++

Reformation – traditionally that both parties have a clear agreement, but b/c of a scrivener’s error it’s different, so you ask the court to reform. but this has been expanded to mean that Ks can be reformed to stick to the spirit, if not the letter, of the agreement. (alcoa)
Anderson Bros. Corp. v. O’Meara
U.S. Ct. of App. 5th Cir. (1962)

Defendant was in the pipeline industry and designed and built a dredge to dredge narrow paths for a pipeline on a Missouri River project. For whatever reason, it never got to use this dredge, so it took out an ad in a magazine to sell it. Plaintiff was a Louisiana oil dude who wanted a dredge to dig wide canals so his drilling barges could reach his boats. Plaintiff contacted defendant and settled on a price and made sale contingent on inspection. Plaintiff sent inspector who didn’t know a thing about dredges and inspector OK’d deal and signed K. Seven months later after hiring a naval engineer, plaintiff figures out the dredge is of no use to him w/o all sorts of modifications. Plaintiff’s counsel writes defendant asking them to contribute to these mods. Defendant rejects. Plaintiff’s counsel writes to defendant asking for a return. Defendants reject. Plaintiff sues for rescission or damages in the alternative. Defendant crossappeals for balance on mortgage. Trial ct. finds for plaintiff and awards damages although no rescission. It says that there was mutual mistake about what was being sold, etc. Defendant appeals. Plaintiff crossappeals for more damages.

The buyer is mistaken about the capabilities of the dredge.  The seller might be mistaken about the buyer’s plans for the dredge, but is it really his duty to ask?  

There really is no mutual mistake here; rather, there are two unilateral mistakes.  

It seems that there is some fault on behalf of the buyer because they sent someone to inspect the dredge and that person was not really qualified to do so.  

Held for defendant that there wasn’t mutual mistake. Defendant knew exactly what its dredge could do. Plaintiff knew exactly what it needed a dredge to do. So at best there were two unilateral mistakes. There is no evidence here, as the plaintiff contests, that would satisfy the doctrine that “knowledge by one party to a K that the other is laboring under a mistake concerning the subject matter of the K renders it voidable by the mistaken party.” Defendant here didn’t know that the plaintiff thought the dredge was a wide dredge.

Further, the ct. says that Texas courts “have held that when unilateral mistake is asserted as a ground for relief, the care which the mistaken complainant exercised or failed to exercise in connection with the transaction sought to be voided is a factor for consideration.” Here the plaintiff sent a guy who didn’t know anything about dredges to inspect. Plaintiff also didn’t seek a warranty on what the dredge could do. How was the defendant to know the plaintiff didn’t know what it was doing?

One of the claims that is rejected by the court is that someone from the Π’s office called and told Δ’s that they needed a sweep dredge, and this dredge was sold to them despite the fact that it was not a sweep dredge.  
What is buyer mistaken about when they form the K? That a dredge is a dredge.

What is seller mistaken about when they form the K? That buyer  knows about dredges. Or even, that he doesn’t know or care what buyer knows or wants with a dredge.

If a court (for some equitable or other reason) wanted to come to the conclusion that there’s mutual mistake, they could say that both parties were mistaken about the fit of the seller’s dredge with the buyer’s need. You could make almost any mistake sound mutual, so that’s why there’s a test.

Res. §157 – fault – wrong, not followed
Fault comes into play from an equitable standpoint. Fault is connected to assumed risk in that if they don’t take care in making sure of what they need and they get that (the right dredge), then they’re assuming the risk.

If buyer is laboring under a false fact that a third party told him or that seller told him and seller knew that this was the case, then the K would be voidable. But here the seller didn’t know that buyer was laboring under a false impression.

The party with the unusual desire bears the risk. If you want something out of the ordinary, and you don’t specify it as a buyer, you bear the risk. But, if you’re the seller, and there’s a default that’s standard, then you bear the risk if you deliver the unordinary.
Raffles v. Wichelhaus, 159 Eng. Rep. 375 (1864), to be provided in class.
I.  This is the ‘Peerless’ case that we read earlier in the semester. Π purchased from Δ a ship-load of cotton bales which were to be transported from Bombay on the ‘Peerless’.  Coincidentally, there were two ships by this name.  One of those ships arrived soon after the K was formed and the Π thought that this was the ship he was waiting for; however, the cotton was not on the ship and so he brought suit.  The ship he was actually waiting for was two months from port. 

II.  Issue: Is a mistake as to which ship the cotton is due to arrive upon a valid defense against allegations of failure to perform?


- The court held “No”. 


- Rule: There is no right to use parol evidence to contradict a written K that is prima facie acceptable and correct.  However, The moment it appears that two ships called Peerless were about to sail from Bombay there is latent ambiguity, and parol evidence may be given for the purpose of showing that the Δ meant one Peerless and the Π another.  That being so there was no consensus between the parties and therefore no binding K.
2. Mistaken Beliefs About Facts: Mutual Mistake & Reformation

ALCOA vs. Essex Group, Inc.

U.S. Dist. Ct., W.D. Penn. (1980)

Essex enters into a K with Alcoa wherein they supply it with alumina and Alcoa processes it and gives them aluminum. This is a long term K b/c both parties want it to be such. It starts in 1967 and goes to 1983 w/ Essex having an option to extend until 1988. To figure out the price, Alcoa gets Greenspan to come up with a formula that has three factors. Two are market indices and one is the cost of labor at Alcoa’s plant. Both parties check out the historical performance of this formula and agree that it works for them. Alcoa figures it’s going to make about 4 cents per pound with a 3 cent margin of error. Essex insists on a price ceiling based on an index, but Alcoa doesn’t bother getting a price floor. So far so good.

Then OPEC happened and the price of electricity-intensive goods and services—such as aluminum processing—went through the roof. However, the variable that should have reflected this increase in the Alcoa formula was very broad and didn’t. So, Essex ended up with a great bargain and it began to sell the aluminum it got from Alcoa at a profit (rather than use it in its wire business, which was the original purpose of the K).

1. So, Alcoa goes to ct. and says the K is no good b/c it’s based on a mutual mistake and seeks reformation. Essex says no way b/c:

1) the mistake is as to future economic events and not present facts,

2) that Alcoa assumed the risk, and 

3) that reformation isn’t an option under Indiana law.

2. First, the ct. says that the mistake was in fact one of fact. The reason is that the parties went to great pains to minimize the uncertainty the future would hold by using market indices, etc. They weren’t making a deal based on speculation of what the market price would be. They sought to keep the price pretty fixed within a small range of fluctuation. “The mistaken assumption was essentially a present actuarial error,” the ct. says. (Although how can it be a present actuarial “error” based on future variables? But anways…)

3. Second the ct. looks at relief and says that it can be granted only if 

1) “the mistake was mutual, 

2) if it related to a basic assumption underlying the K, and 

3) if it caused severe imbalance in the agreed exchange.” 

4. Essex tries to say that the mistake wasn’t mutual b/c it (Essex in the person of its CEO) didn’t care about Alcoa and its profits. That is, that its motivations for entering into the K did not include protecting Alcoa. But the ct. says this doesn’t matter: “While he did not share the motive to protect Alcoa, he understood the functional purposes of the agreement. He therefore shared this mistake of fact.”

5. The ct. then says that a price formula is a basic assumption underlying the K. It notes that cts. have sometimes refused to grant relief based on mistake as to price, it says that that’s not b/c price isn’t a basic assumption, but b/c risk was assumed expressly or otherwise. Essex doesn’t argue with this. It does have two rebuttals, though:

1) Enforcing the K as isn’t unconscionable b/c, at this point, Alcoa is still ahead $9 million. But the ct. says no thanks to this b/c Alcoa can project a loss of $60 million over the course of the whole K and, more telling, the fact is that Essex will enjoy a commensurate windfall.

2) That Alcoa assumed or bore the risk of the market. The ct. says there are four ways to assume risk: 

i. expressly, 

ii. custom or trade usage, 

iii. when neither words nor usage say, the ct. has to allocate risk in some reasoned way, and 

iv. “where parties enter a K in a state of conscious ignorance of the facts, they are deemed to risk the burden of having the facts turn out to be adverse, within very broad limits.”


Essex says that Alcoa:


i. Assumed the risk expressly or by implication b/c it

1. didn’t ask for a price floor when it could have, thus expressio unius. 

2. drafted the K itself and

ii. Made a gamble as to what the future held.

But the ct. says:


i. they didn’t assume the risk b/c

1. that the record shows that both parties where incredibly careful to make sure that the price formula would yield a number that was stable and within a small range—they intended that it be this way and not to speculate. So, the fact that they didn’t put in a floor reflects only that they deemed the risk of what actually happened to be very remote.

2. The doctrine that a K is to be construed against its drafter is overblown and anyway here there’s no public policy reason for doing that.

ii. Again, the ct. says the parties here weren’t gambling b/c “they believed the uncertainty was effectively limited within a designated range so that they would deem outcomes beyond that rage to be highly unlikely.” So there wasn’t any conscious ignorance.
6. There was imbalance b/c, as noted before, Alcoa’s loss was Essex’s gain.


7. So given that relief can be granted, the ct. then turns to how. First it has to shrug off Essex’s claim that Indiana law doesn’t allow for reformation here b/c it’s only allowed when a K, through mistake, does not reflect the parties’ agreement. The court just says this doesn’t matter, that this case is different. ??


8. The ct then says that there are three ways that cts. give remedy when there’s mistake, frustration, or impracticability:

1) They say there never was a K. Peerless. But that’s not the case here.

2) The K is voidable. Usually the solution is rescission. 

3) But when both parties have performed, the ct. awards appropriate restitution to prevent unjust enrichment. They do this by reformation (modification) of the K.


9. It goes for option 3 b/c it’s the one that makes sense and during trial both parties agreed that if ct. found for Alcoa, they would agree to a reformation that included a price floor. The court then lays out a complicated new term to the K. (I’m not sure if it does anything about the losses Alcoa has suffered so far.)


10. Finally, the ct. summarizes how to deal w/ mutual mistake in long term Ks. It says cts. should consider:

1) the parties’ prevision of the problems which eventually upset the balance of the agreements and their allocation of associated risks

2) the parties’ attempts at risk limitation

3) the existence of severe out-of-pocket losses and

4) the customs and expectations of the particular business community.

Atlas Corp. v. United States

U.S. Ct. App. Fed. Cir. (1990)

During the 40’s and 50’s, the government entered into uranium and thorium production Ks with a bunch of companies. The production of uranium has millings as a byproduct. In the 70’s it was discovered that these millings emitted radon gas that was dangerous. Congress passed an act requiring that the sites be cleaned up. The companies did this, but then filed suit to recover the costs. These suits were based on, among other things, theories of mutual mistake and they asked for reformation of the Ks to include clean-up costs. The claims court threw out their case for failure to state a claim and the appeals ct. here affirmed. Said the ct.:

“Because the existence of the tailings hazard was not knowable at the time of the K negotiations, there was no mutual mistake and no agreement b/t the parties that could be placed into effect through reformation.”

The test for mistake requires that “…the parties to the K were mistaken in their belief regarding a fact…”. But there was no present fact about which the parties could have been mistaken. If the existence of a fact isn’t known to the parties, then they can’t have a belief about it, and so there can’t be a mistake.

Reformation is available only to modify existing agreements to make them conform to what the parties intended. But here there isn’t an agreement about clean-up b/c the parties couldn’t have intended anything as to the unknown fact of tailings hazards.

Appellants bring up ALCOA v. Essex and say that in that case reformation was granted because of mistake about a fact that was not presently known to the parties—namely, that costs would go up so much for ALCOA. But the ct. says that the fact that there were costs was known and that they did address costs, so, in effect, costs were a present fact. “It is true that even though the outcome of a fact is unknowable, the parties can make a mistake concerning that fact. But where the existence of a fact is unknowable, the parties cannot have a belief about that fact…” or make a mistake. The ct. then body slams the plaintiffs by showing how they admit to this much in their own pleadings.

Could this be a word game to figure out what parts of the K are a basic assumption?  

· court asserts that there is no agreement about the future nature of the tailings

· in Alcoa the parties were unconscious of the risk

· if you throw caution to the wind you don’t get to use mutual mistake

* Boardman believes that Alco is a better treatment of the law than Atlas!

Alcoa focuses on whether the parties did anything about the risk – did they at least try to allocate the risk, or did they discuss it in any way?

*** Prediction and present mistake are two important issues that you need to understand in Alcoa and Atlas.  

Mutual Mistake & Reformation Test:

1).  Does the mistake go to a basic assumption?


- “assumption” is the important term here

2).  There has to be a material effect on the agreed-upon exchange.

3).  The risk has to be one that is not born by either of the parties. 
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Reformation:  scrivner’s errors.  Generally, the court has the power to step in and change the K when there is agreement on both sides.  
2. Mistaken Beliefs About Facts: Mutual Mistake & Reformation

(cont’d from week 5)

ALCOA vs. Essex Group, Inc.

U.S. Dist. Ct., W.D. Penn. (1980)

Essex enters into a K with Alcoa wherein they supply it with alumina and Alcoa processes it and gives Essex aluminum. This is a long term K b/c both parties want it to be such. It starts in 1967 and goes to 1983 w/ Essex having an option to extend until 1988. To figure out the price, Alcoa gets Greenspan to come up with a formula that has three factors. Two are market indices and one is the cost of labor at Alcoa’s plant. Both parties check out the historical performance of this formula and agree that it works for them. Alcoa figures it’s going to make about 4 cents per pound with a 3 cent margin of error. Essex insists on a price ceiling based on an index, but Alcoa doesn’t bother getting a price floor. So far so good.

Then OPEC happened and the price of electricity-intensive goods and services—such as aluminum processing—went through the roof. However, the variable that should have reflected this increase in the Alcoa formula was very broad and didn’t. So, Essex ended up with a great bargain and it began to sell the aluminum it got from Alcoa at a profit (rather than use it in its wire business, which was the original purpose of the K).

Alcoa asserts that this is: 1) a mutual mistake of fact, 2) as to a basic assumption underlying the contract, and 3) it causes a severe inequity in the contract.

· the risk of the K was not assigned to one party

· Essex claims that this is not a mistake of fact, but a mistake of future prediction which would keep the contract intact

11. So, Alcoa goes to ct. and says the K is no good b/c it’s based on a mutual mistake and seeks reformation. Essex says no way b/c:

1) the mistake is as to future economic events and not present facts,

2) that Alcoa assumed the risk, and 

3) that reformation isn’t an option under Indiana law.

12. First, the ct. says that the mistake was in fact one of fact. The reason is that the parties went to great pains to minimize the uncertainty the future would hold by using market indices, etc. They weren’t making a deal based on speculation of what the market price would be. They sought to keep the price pretty fixed within a small range of fluctuation. “The mistaken assumption was essentially a present actuarial error,” the ct. says. (Although how can it be a present actuarial “error” based on future variables? But anways…)

13. Second the ct. looks at relief and says that it can be granted only if 

1) “the mistake was mutual, 

2) if it related to a basic assumption underlying the K, and 

3) if it caused severe imbalance in the agreed exchange.” 

14. Essex tries to say that the mistake wasn’t mutual b/c it (Essex in the person of its CEO) didn’t care about Alcoa and its profits. That is, that its motivations for entering into the K did not include protecting Alcoa. But the ct. says this doesn’t matter: “While he did not share the motive to protect Alcoa, he understood the functional purposes of the agreement. He therefore shared this mistake of fact.”

15. The ct. then says that a price formula is a basic assumption underlying the K. It notes that cts. have sometimes refused to grant relief based on mistake as to price, it says that that’s not b/c price isn’t a basic assumption, but b/c risk was assumed expressly or otherwise. Essex doesn’t argue with this. It does have two rebuttals, though:

1) Enforcing the K as isn’t unconscionable b/c, at this point, Alcoa is still ahead $9 million. But the ct. says no thanks to this b/c Alcoa can project a loss of $60 million over the course of the whole K and, more telling, the fact is that Essex will enjoy a commensurate windfall.

2) That Alcoa assumed or bore the risk of the market. The ct. says there are four ways to assume risk: Who bore the risk?
i. expressly, 

ii. custom or trade usage, 

iii. when neither words nor usage say, the ct. has to allocate risk in some reasoned way, and 

iv. “where parties enter a K in a state of conscious ignorance of the facts, they are deemed to risk the burden of having the facts turn out to be adverse, within very broad limits.”


Boardman thinks that #4 is often not true.  In long-term K’s the assumption of risk for each party is usually obvious.  In this case the parties tried “really, really hard” to allocate the risk fairly.  If you believe that one party has to bear the risk then it doesn’t matter how hard Alco tried.  

“You get the sense that the court is in love with Alan Greenspan.  Ah, don’t we all…but keep it to yourself.”
Essex says that Alcoa:


iii. Assumed the risk expressly or by implication b/c it

1. didn’t ask for a price floor when it could have, thus expressio unius. 

2. drafted the K itself and

iv. Made a gamble as to what the future held.

But the ct. says:


ii. they didn’t assume the risk b/c

1. that the record shows that both parties where incredibly careful to make sure that the price formula would yield a number that was stable and within a small range—they intended that it be this way and not to speculate. So, the fact that they didn’t put in a floor reflects only that they deemed the risk of what actually happened to be very remote.

2. The doctrine that a K is to be construed against its drafter is overblown and anyway here there’s no public policy reason for doing that.

ii. Again, the ct. says the parties here weren’t gambling b/c “they believed the uncertainty was effectively limited within a designated range so that they would deem outcomes beyond that rage to be highly unlikely.” So there wasn’t any conscious ignorance.
16. There was imbalance b/c, as noted before, Alcoa’s loss was Essex’s gain.


17. So given that relief can be granted, the ct. then turns to how. First it has to shrug off Essex’s claim that Indiana law doesn’t allow for reformation here b/c it’s only allowed when a K, through mistake, does not reflect the parties’ agreement. The court just says this doesn’t matter, that this case is different. ??


18. The ct then says that there are three ways that cts. give remedy when there’s mistake, frustration, or impracticability:

1) They say there never was a K. Peerless. But that’s not the case here.

2) The K is voidable. Usually the solution is rescission. 

3) But when both parties have performed, the ct. awards appropriate restitution to prevent unjust enrichment. They do this by reformation (modification) of the K.


19. It goes for option 3 b/c it’s the one that makes sense and during trial both parties agreed that if ct. found for Alcoa, they would agree to a reformation that included a price floor. The court then lays out a complicated new term to the K. (I’m not sure if it does anything about the losses Alcoa has suffered so far.)


20. Finally, the ct. summarizes how to deal w/ mutual mistake in long term Ks. It says cts. should consider:

1) the parties’ prevision of the problems which eventually upset the balance of the agreements and their allocation of associated risks

2) the parties’ attempts at risk limitation

3) the existence of severe out-of-pocket losses and

4) the customs and expectations of the particular business community.

Atlas Corp. v. United States

U.S. Ct. App. Fed. Cir. (1990)

It seems that there was a mistake of fact in this case, in that neither party knew that the tailings were radioactive.  However, since the fact was not even “knowable” at that point in time the court held that the contract should not be reformed and the government was not liable to the mills for the costs of disposal of the tailings.  
During the 40’s and 50’s, the government entered into uranium and thorium production Ks with a bunch of companies. The production of uranium has millings as a byproduct. In the 70’s it was discovered that these millings emitted radon gas that was dangerous. Congress passed an act requiring that the sites be cleaned up. The companies did this, but then filed suit to recover the costs. These suits were based on, among other things, theories of mutual mistake and they asked for reformation of the Ks to include clean-up costs. The claims court threw out their case for failure to state a claim and the appeals ct. here affirmed. Said the ct.:

“Because the existence of the tailings hazard was not knowable at the time of the K negotiations, there was no mutual mistake and no agreement b/t the parties that could be placed into effect through reformation.”

The test for mistake requires that “…the parties to the K were mistaken in their belief regarding a fact…”. But there was no present fact about which the parties could have been mistaken. If the existence of a fact isn’t known to the parties, then they can’t have a belief about it, and so there can’t be a mistake.

Reformation is available only to modify existing agreements to make them conform to what the parties intended. But here there isn’t an agreement about clean-up b/c the parties couldn’t have intended anything as to the unknown fact of tailings hazards.

Appellants bring up ALCOA v. Essex and say that in that case reformation was granted because of mistake about a fact that was not presently known to the parties—namely, that costs would go up so much for ALCOA. But the ct. says that the fact that there were costs was known and that they did address costs, so, in effect, costs were a present fact. “It is true that even though the outcome of a fact is unknowable, the parties can make a mistake concerning that fact. But where the existence of a fact is unknowable, the parties cannot have a belief about that fact…” or make a mistake. The ct. then body slams the plaintiffs by showing how they admit to this much in their own pleadings.

***These notes are also included on Week 5 – in fact, there is some important information on that week’s notes!
Impossibility Commercial Impracticability: Traditional Impossibility

Taylor v. Caldwel (1863)

I.
Π’s had K’d for short term renting of a music hall that was burned down prior to the 
event.  Π’s sued for lost profits in the use of the hall and Δ countered that they could 
not foresee such an event and were not liable.  The lower court found for the Δ’s and 
excused both parties from performance.


A.
Issue:
Under K law, was there an impracticability to perform a duty on the part 


of the Δ when fire burned down his concert hall, making his ability to rent it out 


to the Π impossible?


B.
Holding:
For Δ.  When the music hall was destroyed without the fault of either 


party both parties are excused.  

II.
Rule:
In all K’s of loan of chattels or bailments, if the performance of the promise of 
the borrower or bailee to return the things lent or bailed, becomes impossible b/c it 
has perished, this impossibility (if not arising from the fault of the borrower or bailee 
from some risk which he has taken upon himself) excuses the borrower or bailee from 
the performance of his promise to redeliver the chattel.
Howell v. Coupland (1876)

I.
Π is a potato merchant and Δ is a farmer of potatoes.  There was a K for the sale of 
200 tons of regent potatoes at a particular rate per ton.  A disease killed most of the 
potatoes and the total delivery amounted to appx. 79 tons.  Π brought an action for 
damages from non-delivery of the remainder of the potatoes.  The trial court brought 
damages for non-delivery.


A.
Δ subsequently obtained a rule absolute which removed all liability on his behalf 


pursuant to the rule of Taylor.  


B.
This court affirms that rule.  

II.
Court held that It was not an absolute K of delivery under all circumstances, but a K 
to deliver so many potatoes of a particular kind, grown on a specific place, if 
deliverable from that place.  Judgment of rule affirmed. 
Is Coupland selling only his potatoes or is he more of an intermediary seeking to provide the purchaser with potatoes?  He could have filled this contract through another potato farmer.  Might this have really been an option contract?

Does the buyer care where these potatoes come from?  Probably not, as long as he get good quality potatoes.  
Carroll v. Bowersock, 100 Kan. 270 (1917)

I.
The Δ had a warehouse and the Π was re-flooring it. Before the work could be 
completed, the warehouse burned down through neither party’s fault.  Π sues for 
recovery of work done.  The trial ct. grants recovery and Δ appeals.

II.
Held for the Π that they should recover, but the court here sets out how.  The rule is 
that there’s a right to recover so that the Δ won’t become unjustly enriched.  So, 
recovery should be commensurate with the amount by which the Δ would have been 
enriched but for the fire/destruction.  The court announces the test that the Δ is liable 
for “the amount of contract work done which, at the time of the destruction of the 
structure had become so far identified with it as that but for the destruction it would 
have inured to him as contemplated by the K.”

In the instant case the Π had gone as far as removing the old floor. If he stopped at that point before the fire, this is a benefit that would have inured to the Δ, so Δ’s liable for it. However, Π has done more work than this for which it seeks to recover, namely putting up “devices to give form to the structure,” rods wired together, and superintendence of tools, etc. to the end of completing the whole job.  The ct. says they can’t recover for this b/c it hadn’t yet become part of the structure and had they quit then b/f the fire, these things would not have been benefits as contemplated by the K to the defendant. 

Johnston, J. dissents – the rods, etc. where part of the building and should be recovered.

If a contractor finishes some work and this work becomes an “attachment” to that property then he should recover for the value of that work.  

Here, it does not matter that the Δ colleted on the insurance.  If someone is coming onto your property to do work you generally bear the risk to some degree.  
Impossibility usually a defense is brought up here by Π.  Weird b/c Π is saying Δ should rebuild warehouse to allow it to perform the K so it can collect, which is weird b/c they’d then be losing all the work they had done b/f the fire.

This is more of an equitable remedy than one under the K. Risk passes with title and here title didn’t pass b/c no completion, so did Carroll bear the risk and should get nothing? 

Unlike a situation where a whole house burns down before it was delivered and the contractor bears all risk, here the Δ had the best access to the warehouse and thus was the person best equipped to prevent a fire (despite the fact that the fire was no fault).  A better explanation is that it’s not impossible to start rebuilding a house that burned down when it was half complete, whereas here it is impossible to rebuild the half-done floor.

Three ways to come up with restitution 1) equitable, 2) punish the party that wants a change in the K, or 3) guess what the parties would have K’d for.  The “benefit test” the court uses here does none of these really.  They go for straight restitution (which isn’t necessarily equitable), by figuring out what benefit had accrued to Δ b/f the fire and gave that back to Π. Boardman thinks some courts would use a more equitable restitution like the dissent here would have had.
Seitz v. Mark-O-Lite Sign Contractors, Inc., 210 N.J. Super. 646 (1986)
Π is a contractor and Δ is a subcontractor.  Π gets bid on a neon sign from defendant for $12,800 and thus incorporates it into his bid to restore a theatre.  Π signs Ks with both Δ and theatre.  Δ’s expert sheet metal worker becomes incapacitated b/c of diabetes.  Δ tries to find someone else to do the job, but can’t for less than $20k.  Δ returns deposit to Π and says it can’t do the job.  Π ends up having to contract another sign-maker for $20k.  He sues for the difference.  Δ asserts impossibility and points to a force majeure clause in the K that excuses the Δ for fire, flood, strike, war, acts of God, and other events outside Δ’s control.

First the ct. says that the force majeure clause is not applicable here b/c such a broad term is construed narrowly to be kept in line with the enumerated excuses.  Diabetes doesn’t fit in with fire, war, etc.  It’s also not an act of God because it’s not sudden.  Diabetes is foreseeable.  Now, just b/c this clause is no good doesn’t mean impossibility fails.

The court then looks to the Restatement (§§ 261-262) and it says that someone is excused for ‘impracticability’ when Δ can’t perform when, not by his fault, something happens the nonoccurrence of which was a basic assumption of the K.  The Restatement then defines one such an occurrence as the death or disability of a particular person necessary for performance.  But the court explains that this applies to Ks for personal services where what’s K’d for is the service of a particular person (i.e. personal service contracts).  Here, what’s K’d for is a sign for a certain price.  The work can be done, just not by the Δ’s particular worker.  Excuse is only when the work K’d for can’t be done at all (ie. if you hire Tom Jones to sing at your party and he dies, they just can’t send in Bon Jovi.)  Can the work be delegated to another person and performance still be completed?

Is it impossible for the Δ to finish the work?  No, it is not.  You can’t win on an impossibility claim when it is still possible for you to finish the work.  Even though their one sheet-metal worker could not do the work they could have hired another person to do the work; they simply choose not to do this because it would cost them more.  
There are several reasons why the Δ here fails to perform (employee sick, no other employee, didn’t hire other firm to do it). This means that there is impossibility as to the one guy doing the work, but not impossibility as to the Δ being able to perform.  Were the price not so high the Δ could have hired someone else to do the sheet metal work. 

Justum generus – that the language preceding the “etc.” colors the K term.  So here although the force majeure term here includes acts of God and other things outside Δ’s control, it won’t include illness even it it’s sudden. 

Note difference b/t subjective v. objective impossibility.  Objective is the only legal meaningful impossibility.

Canadian Industrial Alcohol Co. v. Dunbar, 258 N.Y. 194 (1932)
The Π Ks with the Δ for 1.5 million gallons of molasses from a particular refinery (National).  When National cuts back on production, Δ isn’t able to deliver all he promised.  Π sues for breach.  Δ says that given the term requiring the molasses to come from National, and that they’re not producing, impossibility prevents him from performing.

Cardozo says that if National wasn’t producing b/c of fire or war or etc., then impossibility would work.  But, when a Δ undertakes under his own name to deliver an amount of a product manufactured by a third party, he is liable for that amount and should have assured himself beforehand that that amount would be available to him before he promised.

Here, the Δ never attempted to set up a K with National to ensure that they could get a sufficient supply of syrup to meet the demands of the third-party contract.  Had they done this then National might be liable to both parties.  

Maybe it was Δ that specified National b/c of quality, etc.  Or maybe it was the Π that specified National b/c it had a relationship, or it understood impossibility, etc.  We don’t know. 

Even if performance is physically impossible, a party may still not be excused because:

1. maybe that party bore the risk (expressly or implicitly)

2. fault (here dunbar did not K with refinery to ensure amount of molasses)

Delivery of the molasses from this manufacturer is not possible, but performance, in some level, is possible.  The Δ could either pay for damages or they might acquire molasses from another source.

It is possible that there was a condition upon which the K was based so that if the condition failed both parties were released.  One way to get around our definition of performance is to look at how the K was conditioned.  Is there still a duty to the other party if a condition precedent fails?  

Come up with questions that you would want answered to determine if impossibility should be allowed as an excuse.

Is performance possible: Taylor – yes; Howell – yes; Carroll – yes; Seitz – no (arguable); Dunbar – no (assuming molasses had to come from that factory).
- Was there a specific object/person that was required?

- Was the risk allocated to one party?
Who bore the risk, implicitly or explicitly, of the event that caused the claimed default?  Is it the party who is demanding redress?  If so, they should be SOL.

Contracts II – Week 7
4. Impossibility and Commercial Impracticability: Modern Excuse Doctrine
If you can prove impossibility do it!  It is harder to prove than impracticability but more viable if you can prove it.  

It is impossible to deliver goods through the Suez canal at this time, but is not impracticable to use the Cape of Good Hope path even though it is 3000 miles longer and costs $40,000 more to deliver.
Transatlantic Financing Corp. v. United States
U.S. Ct. of App. (D.C. Cir. 1966) Pg. 849

Π shipper was contracted by defendant U.S. to carry a cargo of wheat from Texas to Iran. K was executed after Suez Canal had been nationalized by Egypt.  When the Π’s ship was to cross canal, it couldn’t b/c Egypt had obstructed it as a consequence of its war with Israel.  Π called Δ and asked for authorization and more money to go around Cape of Good Hope.  Δ said K didn’t state how Π’s ship was top get to Iran, only that it would. District ct. found for Δ, U.S.

Π claims that law of admiralty forced ct. to imply into the K a “usual route” for the voyage, which in this case is Suez.  B/c it was blocked, the K became impossible to perform.  Under admiralty, the Δ had a right to demand performance.  Ship did, but at great expense and by this they conferred a benefit on Δ that they want restitution for.

The ct. says: “It is now recognized that a thing is impossible in legal contemplation when it is not practicable; and a thing is impracticable when it can only be done at an excessive and unreasonable cost.”  It then lays out a test for enforcing a K as a result of changed circumstances (This is the test for commercial impracticability.): 


1).
A contingency—something unexpected—must have occurred. 


2).
The risk of the unexpected occurrence must not have been allocated either by 



agreement or by custom. 


3).
Occurrence of the contingency must have rendered performance impracticable

1) Something unexpected did occur here, but this just raises the possibility of impossibility.  It doesn’t prove it.  

2) Because custom would have the ship take a particular route, this doesn’t mean that it must or that the risk has been assigned.  If anything, it could be said that the plaintiffs bore the risk b/c it might have taken it into account in its price.  But this isn’t necessarily so b/c foreseeability of a risk doesn’t prove its allocation.  Bottom line, though, is that plaintiff knew of the rocky situation and accepted the K anyway and “this causes us to judge impracticability of performance by an alternate route in stricter terms than we would were the contingency unforeseen.” 

3) The Π could and in fact did make delivery. The only thing weighing in its favor is that it cost an extra $44k (out of a $305k K).  The amount here isn’t enough to render the K impracticable.

When there’s commercial disaster w/o fault, the ct. looks for an equitable remedy.  There’s no equity here in making defendant absorb the cost of the additional voyage.  Π was better suited to insure against the risk.

The question of impracticability, as opposed to impossibility, turns on how much money you would lose.  So, when the court here asks who should have insured in the third part of the test, its asking to see if someone’s loss is going to be incredibly (commercially impracticably) large.

1).
Unexpected contingency

2).
Risk is unallocated

3).
Contingency must have rendered performance impracticable
Boardman says that this test is a good one.  The only problem is the third part of the test – it is unclear and does not define impracticable.  Impracticable: there must be some vast difference between the way the K was meant to come out and the way it did come out.  Perhaps the $ loss of the parties would be a better way to judge the term. 
Do not use this case as an example of impossibility – it is not a good argument for that purpose.  
This K does not seem to say anything about the date of delivery, but what if it did?  Would Π have to pay damages if there was a schedule of “fines” for each day the delivery is late?  Probably not. 
Eastern Air Lines v. Gulf Oil Corp.

U.S. Dist. Ct. for S. Dist. of Fla. (1975) Pg. 857

This is a requirements K considered last semester.  Eastern and Gulf enter into long term K for jet fuel.  They fix the price at an index.  B/c of the OPEC embargo, the gov. imposes oil regulations that make the index not reflect the true costs of oil.  Gulf gets screwed b/c it’s selling at less than it could.  Case is presented here as an analysis of commercial impracticability, one of Gulf’s claims.

First, the ct. says that for UCC §2-615 (excuse for commercial impracticability) to apply, there must be a failure of a presupposed condition, that this was unforeseeable, and that the risk wasn’t allocated to one of the parties.  The ct. notes Suez Canal cases that held that an unforeseen cost increase that would excuse performance ‘must be more than merely onerous or expensive.  It must be positively unjust…’ Not so here.

But even if Gulf had established great hardship, the ct. says, if a contingency is foreseeable, it’s outside of UCC §2-615.  Here the crisis was foreseeable by Gulf.  Indeed, it had lobbied the gov. for the regulations that caused the K’s index to go haywire.

The ct. then deals w/ remedy and says that the existing preliminary injunction that requires specific performance is just right.  Without specific performance, Eastern would be very hurt.
What Gulf is loosing is an opportunity costs – they could have sold the oil to another party for a lot more.  
Woods: 1) There was contingency.  2) Despite what the court says, the harm here wasn’t foreseeable b/c although the crisis was foreseeable, the fact that the index’s publisher didn’t report the full price was unforeseeable.  3) Despite what the court says, it sounds like an extreme loss to him.

Boardman: What are extreme losses should be calculated as to breaching, not performing, because breaching is cheaper.  She would ask, is it impracticable to breach and pay damages?  But court might not want to punish someone who has to breach b/c of something unforeseeable. 

Extreme loss is whatever the cts. want it to be…it is totally arbitrary!
ALCOA v. America Essex Group, Inc.
U.S. Dist. Ct., W.D. Penn. (1980) Pg. 860

Applying commercial impracticability to the Alcoa case previously read in the chapter on mutual mistake.  The ct. first says that performance can be discharged b/c it’s impracticable b/c of extreme and unreasonable difficulty, expense, injury, or loss to one of the parties will be involved.  A mere change in the degree of difficulty or expense is not enough; that’s why parties K.  It has to be very severe and it is in this case b/c it’s not just that the market went up or down, it’s that the carefully planned index formula turned out not to work as intended.  It’s also unforeseen b/c the parties clearly wanted the formula to work within certain parameters.

The ct. also says that the doctrine of frustration also excuses performance and it’s also available here.  Frustration is when a party is substantially frustrated by the occurrence of supervening events so as to render his whole purpose for the K to be moot and outside the parties’ allocations of risk.  Here the allocation of risk was inherent in the expected parameters of the formula.

In the original case that we read the judge found that there was a mutual mistake.  

Do NOT take these concepts from the case:  Do not pay attention to the link between impossibility and frustration – there is an historical link, but it is not relevant to us.  A “mistake” deals with the present time, but a frustration of purpose deals with events in the future.  Commercial impracticability and impossibility also deal with the future.  
Courts will look at the loss that will be suffered in the context of the party that’s being harmed.  A $60m loss to Alcoa isn’t the same as a $60m loss to Joe’s Deli.

Here 1) there’s a contingency, 2) they didn’t allocate the risk and 3) is there an extreme loss? it’s really whatever the courts want to say (within some parameters—ie. don’t get out of hand). Most critics would find asking contextual questions (how the loss affects this party’s net worth, it’s other Ks, etc.) is inappropriate b/c they should just be looking at the K at hand.

Were the parties contracting to ensure a certain profit margin or were they contracting to ensure a supply of the product?  Essex might have been more interested in ensuring that they had a continuously available supply of aluminum for their new product line (wire) rather than a specific interest in obtaining the material at a below-market rate.  On the other hand, who’s going to turn down a $60 million windfall?
***All of the excuse doctrines:
Historical impossibility is when a thing or person has been specified or a supervening change in the law makes performance illegal. 

Mutual mistake ( Impossibility ( commercial impracticability ( frustration of purpose

Easier ( harder to prove

Mutual mistake: one party is gaining at the expense of the other b/c of mistake

Impossibility/Impracticability: great hardship despite whether it’s zero-sum or not

Frustration: no hardship necessary, just making a K pointless

Review of Commercial Impracticability:

1).
First test (see pg. 850) – There must be 1) something unexpected (a contingency), 2) 
the risk of which is not allocated between the parties (agreement of allocation is either 
by custom or explicitly in the K), and 3) performance must be commercially 
impracticable. 


- Is K based on the contingency not occurring?  If the condition materializes there 

is no contract (i.e. the K is conditioned on the Suez Canal remaining open). 

- The discussion of part 3 of the test (commercial impracticability) is complex.  Is 
there a large gap between what was expected in the K and what we have now?  The 
loss of money or anticipated profits alone is not enough.  The threshold for monetary 
loss is totally arbitrary.  
2).
 UCC § 2-615 Test:  Is there a failure of a presupposed condition which was a condition of the underlying contract, was failure unforeseeable, was the risk not specifically allocated to either of the parties, do we have a huge gap between expectations and the outcome of the contract?

3).
See Res. 2nd § 261 – Is there supervening impracticability?  “Where, after a contract is made, a party's performance is made impracticable without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his duty to render that performance is discharged, unless the language or the circumstances indicate the contrary.”
5. Frustration of Purpose

Krell v. Henry
Ct. of App. (Eng. 1903) Pg. 870

Δ rented rooms from Π’s home on Pall Mall on June 26 and 27 for the specific purpose of seeing a coronation procession that would pass in front of it then.  The king became very ill, however, and the procession cancelled.  Π sues for the 50₤ balance on the debt and Δ counterclaims for the 25₤ already paid.  Trial ct. held for Δ.  Π appeals.  Affirmed.

Held for the Δ that a buyer can be excused if the purpose of his purchase is frustrated.  The test for frustration is:

1) Was the non-happening thing assumed by both parties to be fundamental to the K? 

2) And that neither party contemplated that the event wouldn’t happen.

In the instant case, the Π wasn’t just letting rooms, he was licensing his view of the procession as evinced by his advertisement to which Δ replied as well as the fact that the rooms were to be had only for the days and not for the nights—both of these facts are found outside the K.  The result is no breach.  It isn’t that there is an implied warranty in the K that the procession will happen, but that the procession is a condition to the K.

Defendant probably wasn’t going to get the deposit back b/c deposits are usually there to bear some of the risk. 

There wasn’t mutual mistake here because there wasn’t a mistake by both parties here as to a current fact.  There isn’t impossibility b/c he can pay the 50₤ and sit in the room (although it could be said to be impossible b/c what the defendant K’d for is a view of a coronation, although Boardman says no ct. would find impossibility).  There isn’t impracticability b/c there isn’t incredible loss.

The plaintiff’s purpose did not coincide with the defendant’s, but he was aware of the defendant’s purpose.  

Who’s purpose really has to be frustrated?  The parties generally have some purposes in a lease that align, and others that might conflict.  It is very likely that the purpose of one party is frustrated and the purpose of the other party is not.  
Lloyd v. Murphy
Supreme Ct. of Cal. (1944) Pg. 873

Π’s lease a well-trafficked locale to Δ for the exclusive purpose of selling new cars and gasoline.  The govt. passes a wartime law restricting the sale of new cars.  Π’s try to accommodate Δ’s situation by waving the purpose clause and allowing him to sublease.  Δ leaves premises anyway.  He still sells new cars and gas at two other locations.  Π’s proceeded to rent the locale to another party to mitigate damages.  Trial ct. finds for Π’s and orders Δ to pay rent with interest minus rent collected from new tenant’s.  Δ appeals claiming frustration of purpose.

Held for Π’s that the test for frustration of purpose is: “The cts. have required a promisor seeking to excuse himself from performance of his obligations to prove that the risks of the frustrating event was not reasonably foreseeable and that the value of counterperformance is totally or nearly totally destroyed… (and that the frustrating event was not under the control of the person seeking frustration)(and that the K is devoid of value).”  In the instant case the risk was foreseeable b/c at the time the K was signed, the National Defense Act was in effect and it was common knowledge that the automobile industry was threatened.  Second, the value of the lease was not totally or nearly totally destroyed b/c the defendant could still sell new cars or gas there—frustration does not protect one against reduced profits.  The ct. distinguishes from a case were a lease was for the exclusive use as a saloon only and then the govt. prohibited alcohol, destroying its value. 

It should also be noted that a K places the risk of performance on the promisor.  If the risk was foreseeable, and there isn’t a provision for it in the K, then the inference is that it was assumed.  If it wasn’t foreseeable, then and only then can frustration come in.

Is the purpose frustrated here?  

-
That depends on what the purpose is…is it to sell new cars?  If so then the purpose is 
frustrated.

-
If this is just a commercial lease then the joint purpose is not frustrated.  

-
The landlord wins because the purpose of the K was not totally frustrated.  

-
We have to determine whether the change of circumstances was foreseeable and who 
bore the burden of the risk.  

The view used to be that when you lease land, you assume all the risk… today it can be on the other side as well.  Plaintiff in this case tried, by reducing the rent, to share the risk and offer an equitable solution. 

Boardman: When the courts are looking at frustration, she thinks that if courts find almost total frustration for both parties then there’s definitely frustration.  If a party would be ruined if he had to perform or pay damages, then a court will likely find that the purpose was frustrated.  Murphy in this case isn’t completely over the barrel.  He still has something of commercial value in the land he’s leasing.

The test from this case (top of p. 876) see above. Court focuses on value, not purpose of K. 

Signing bonus problem 5 on 880.  The signing bonus was paid and in contract, but everything else was frustrated.
Week 7 Notes

1. Anticipatory Breach

Repudiation does not equal anticipatory breach.  

- anticipatory repudiation

- if you repudiate you might be able to retract

Anticipatory breach gives the Π the option to 1) mitigate damages, 2) wait to see if the other party is going to change their mind, or 3) sue in anticipation of the breach. 
Ordinary breach is only possible after the time when performance is due.  
Why should a party be able to sue now as opposed to wait for breach when the other party has announced that they will breach? Self-protection, mitigation, etc. 

But if a party just hears or thinks that the other party will breach, then you can’t sue now, you have to confirm with the party you think is going to breach.

If you find out that the other party has committed himself to something that will put it outside their power to perform, then… court looks at words v. deeds. If a party has acted like they’re going to breach, then a court will put more weight on that. If a party has said words and acted like they’re going to breach, then it’s a very strong case.
If one party tells the other “I am not going to perform” that’s anticipatory breach, you anticipatorily repudiate the K. It’s hard to distinguish b/t current breach and future breach. Courts will look at words as a threat of future breach and acts (like leasing land you Kd to lease in the future and now have two legal responsibilities), then courts will look at this more like current breach.
Hochster v. De La Tour

(Queen’s Bench 1853)

Δ K’d with Π for Π to be his courier (companion) during a three-month trip around Europe beginning on June 1.  In May, Δ wrote Π canceling the trip, etc.  Π subsequently found work with another, but not leaving until after June 1.  The Δ sued for breach before the day of performance came to pass, something that apparently was unusual back then.

The ct. found that the Π had a right to sue for breach once the Δ had repudiated the K.  The Π couldn’t be expected to continue keeping up his end of the bargain (making preparations for a trip that wouldn’t happen and forgoing work during the time of the non-trip) so that he could sue for breach once the time came.  The Π is at liberty to sue now and what he saves from not performing his part of the deal goes toward the mitigation damages the Δ will have to pay.

Q: Can someone (out of spite perhaps) continue his end of a bargain even when he knows the other party intends to breach just to make that party’s mitigation damages bigger?

If you begin to mitigate without getting current breach, then there’s uncertainty about what the other party will do when performance-time comes and you open up yourself to be the one sued for breach when the time comes and you can’t perform b/c you mitigated.

This is the case that opens the practice of suing for damages once there’s been anticipatory repudiation.  Before, you could only sue for damages once the breach happened at time of performance.

There’s reluctance to allow suit before time of performance b/c there’s difficulty calculating damages.  Not particularly in this case, but see below.

It must be completely clear for there to be repudiation.

If the other party repudiates, you can do one of three things: 1)wait until breach and sue for full damages, 2) treat the K as repudiated and sue for damages immediately, 3) to seek reassurance from the other party and if you don’t get it, change your position in the interim (begin to mitigate or substitute)—you enter into Ks with others but don’t sue yet.

See page 889 for an explanation of why the doctrine of anticipatory breach arose.  
Taylor v. Johnston
(Supreme Ct. of Cal. 1975)

Facts: Π had two mares and K’d with Δ to have their stallion service them in 1966.  Before the year came, Δ wrote Π that they had sold their stallion.  Π demanded performance.  Δ arranged for Π’s mares to be serviced by the same stallion out at the new owners’ place.  Π shipped mares to new owners place and tried several times to book the stallion whenever the mares were in heat.  They were always told that the stallion was busy.  They ended up servicing the mares with another stallion and didn’t try the original one again before 1966 was up.

Rules: Anticipatory breach happens when one party to a bilateral K repudiates.  You can have express or implied repudiation.  Implied is when the party puts it outside of his power to perform.  In this case, when the Δ’s sold their stud, they impliedly repudiated.  When there is such repudiation, an injured party can choose to seek damages then for anticipatory breach, or to wait until performance time to come around and sue for actual breach.  If a repudiation is retracted, then the Π loses his power to claim damages for anticipatory breach.  Here, the Π sought performance and the Δ made arrangements for this—this means that the Π didn’t seek anticipatory breach damages and the Δ retracted their repudiation.  Therefore, the Δ’s win b/c although the Π might have felt jerked around b/c the stallion was always busy, he didn’t attempt to breed his mares with him throughout 1966.  If he had and was always given the runaround, then he would have had actual breach to sue on.

Repudiation is about manifestation, not about what’s in your heart. You have to manifest more than hesitancy or doubt, but an unwillingness to perform, if by words.  If by deeds, the manifestation must render the performance impossible, not just unlikely.  Repudiation by conduct also has to be active and voluntary.  For example, great financial distress or impending bankruptcy may lead you to believe that your K partner won’t perform, but it doesn’t mean he’s repudiated.

1. First repudiation is when the stud horse is sold.  This is repudiation by deed.

2. Second possible repudiation is when stud ‘owner’ writes letter “releasing” mare dude from K.  This is repudiation by word.

3. Plaintiff then “seeks assurances” of performance, and at a minimum doesn’t accept repudiation.

4. Defendant then gives assurance, but what it offers is an altered form of the performance K’d for.  This can be thought of as a retraction of repudiation, or a further repudiation b/c it’s an agreement to perform contingent on conditions that weren’t part of the original deal.  I think Boardman’s right that it’s a further repudiation.  It might be retraction if defendant paid for moving horse around, etc.  If it’s a retraction, then plaintiff will turn out to be the breaching party ultimately. 

5. Plaintiff “accepts” the retraction/modification of the K.

6. Plaintiff gets the runaround.

7. Plaintiff covers with services from another horse.

Taylor gets screwed when he accepts the modified K. What he should have done is said, in consideration for not suing now for anticipatory breach, I’ll try your new K but if I’m not happy, at my option, you’ll be liable for damages under the original K.

This case stands for retraction and the dangers of accepting retraction.

Assuming that defendant had repudiated, plaintiff could have accepted it and sued (but he didn’t), changing his situation materially—K’ing w/ another party such that if he then has to go through with the K, he is owing someone else—(but he didn’t do anything either).
Week 9 Notes

2. Anticipatory Breach and Anticipatory Repudiation Damages

Note assigned essay in this section.


When have you reached breach?  When there is a full breach it is easily recognizable, but other forms are not as easy to recognize.  
Repudiation stuff—

Anticipatory repudiation discharges any obligations of the injured party. It has several options after repudiation: It can 1) make other arrangements, 2) wait until performance, 3) or sue now. Repudiation is a manifestation by word or conduct. If by word it has to be clear. If by deed it has to make performance impossible, not just more difficult. Also, if by deed, it has to be voluntary. Being (involuntarily) near bankruptcy is not repudiating.

Truman L. Flatt & Sons Co., Inc. v. Sara Lee Schupf

(Ill. App. 1995)

Plaintiff entered into deal to buy land from defendant. K had a provision that made it voidable at buyer’s option if city council didn’t approve rezoning. After encountering resistance, buyer retracted app for rezoning. ((Boardman: This can be thought of as breach if they also exercised the option not to buy.) Plaintiff wrote to defendant and said so and said land wasn’t worth as much not rezoned and offered less money. Defendant wrote back saying they weren’t interested in less money. Plaintiff wrote back twice and said OK, we’ll take it at original price. Defendant wrote back, nah, we don’t want to sell. Plaintiff sues for specific performance.

In the proceedings, defendant answered plaintiff’s interrogatories that it hadn’t sold or had any offers on the land. Trial ct. gives defendants summary judgment saying that the plaintiff anticipatorily breached. Plaintiff appeals that it did not anticipatorily breach and, even if it did, it retracted timely.

Held for the plaintiff that an anticipatory breach has to be a ‘clear manifestation of an intent not to perform on the K on the date of performance … The intention must be a definite and unequivocal manifestation that he will not render performance when the time comes, etc.’ Here at the very least it’s a question of fact for a jury whether the alleged repudiation is clear and unequivocal or not, so the trial ct. erred.

Even if there was repudiation, a party has the power to retract his repudiation and keep the K as it was if he does so before the injured party sues for damages, changes his position in reliance, or communicates or manifests to the repudiator that they consider the repudiation final. Here, the defendant hadn’t changed its position before the plaintiff retracted and it didn’t communicate its intention to treat the repudiation as final until after the retraction. So trial ct. error.

1. First possible repudiation-like event was when plaintiff makes an offer for less money than K after they see they probably won’t get rezoning. But it’s not a clear refusal to perform, so it’s not repudiation. A case could be made, though, that this is in fact repudiation b/c it’s a threat by the buyer: “I don’t have to buy at all under my option, so if you want to sell, you have to take less.” Empirically here there is a threat b/c he can’t be saying “I’m still willing to buy for $160, but sell it to me for $142.” But the threat is not to breach, but just not to perform. So, this threat of nonperformance is a lot like repudiation—but it really isn’t. (They’re threatening to do what the K allows them to do—exercise their cancellation option. They’re not threatening breach, thereby constituting repudiation.)

2. Seller responds saying they’re not interested in $142. This rejects the new offer and impliedly says they still expect buyer to perform (either by option or buy). Also no legal consequence to this communication.

3. Buyer then confirms intention to pay the $160. This can best be thought of asking for assurance. (If you’re contracting partner has done nothing to make you uncertain, and you ask for assurance, the K party is under no obligation to respond.) Buyer continues to ask for assurances. (This could be interpreted—though prob. not correct—as buyer trying to retract b/c it thought it might have repudiated or that their past action might have been seen as repudiation.)

4. Seller rejects any sale. This is breach.

If the seller immediately accepts the repudiation then the buyer cannot retract.  
If the seller here thought #1 was repudiation, it has to solidify repudiation so that it cannot be retracted. It needs to do this by informing the buyer that it considers it’s communication as a repudiation and that the K is null. Or, they could change their position—ie. by looking for another buyer, etc. But this is hypothetically speaking about #2. If #2 isn’t a repudiation, then there’s nothing seller can do to make it into one.

Cosden Oil & Chemical Co. v. Karl O. Helm Aktiengesellschaft

(5th Cir. 1984)

The ‘good faith’ effort to try is a sign that you are not repudiating.  

Helm encourages performance of the 4th contract and intends to use the money that they owe Cosden to offset the damages that they intend to sue the company for. 

- 
You cannot make your performance on one K dependent on performance of another (even though performance is only the payment of money).

-

Plaintiff is buyer of polystyrene and defendant is seller who repudiated on Ks. To make a long story short, buyer and seller agree on a certain price and quantity and delivery date. Buyer is buying a large quantity b/c he expects price will be going up and sure enough it does. Seller repudiates K’s b/c of problems at its manufacturing facilities and, presumably, rising prices. The question is what are damages owed to buyer. Buyer says it is the difference b/t the K price and the market price at the time when performance should have occurred. Seller says it’s the difference b/t the K price and the market price at the time the buyer learned of seller’s repudiation. Trial ct. says neither is right; that it’s the difference b/t the K price and the market price at repudiation time plus a commercially reasonable period thereafter (for buyer to cover its position). Appeals ct. affirms.
Says the ct: The UCC §2-713 says, “…the measure of damages for non-delivery or repudiation by the seller is the difference between the market price at the time when the buyer learned of the breach and the contract price together with any incidental and consequential damages…” So the question is, when did the buyer learn of the breach? Usually, damages under this section are for Ks where the buyer clearly learns of the breach at or after performance time, so this is the rare case where the seller repudiates.

It could be when the buyer learns of the repudiation, but this would undercut UCC § 2-610’s provision that allows buyers whose sellers repudiate to wait a commercially reasonable time before covering.

It could be when performance is due, but then the mentions of a commercially reasonable time after repudiation would be meaningless, and that couldn’t be what the drafters meant. It will also have the effect of dissuading buyers to ever cover in a rising market.

So the answer is that an aggrieved buyer “learns of the breach” a commercially reasonable time after he learns of the seller’s anticipatory repudiation.

1. Seller’s note to buyer that it would be delayed in delivering has no legal effect even if it makes the buyer uncertain about performance.

2. Seller cancels four shipments. This is repudiation, not breach.  This also has the effect of making the buyer uncertain about a fifth separate K.

3. Should this give buyer a right to ask for assurances? Maybe, but probably not b/c these are separate Ks. By canceling four specific shipments, the implication is that it can fulfill the fifth K. So seller can ignore any requests for assurance.

4. Buyer then encourages seller to go ahead with shipment on fifth K. They hope not to pay for these shipments and never do so to cover their losses under first four Ks. But this is not kosher. When you have separate Ks, $6 owed to you in one K doesn’t offset $2 you owe to the same King party in another. They need to be settled separately.

5. Seller tries to negotiate on payments. Buyer rejects.

6. Seller cancels the fifth K. This is breach b/c the cancellation happens after the date of performance. (They had already shipped some of the product.)

The big question here is damages. How much does buyer get since seller has repudiated?

Generally damages are going to be the difference b/t the K price and the market price to cover [plus incidentals, minus mitigation]. The problem here is that seller wants the market price to be calculated at the time of breach (when the price was high). The seller wants the market price to be calculated at time of repudiation (when the price was lower). The ct. says it’s at time of repudiation plus a commercially reasonable time to cover.

***For most instances, Helm is indifferent for how much it has to pay extra for substitute goods, b/c Cosden has to pay them extra. However, Helm could benefit if they get the product at less than the K price. At this price, Cosden wouldn’t owe Helm anything. However, this waiting for a low price is worth something. Helm gets to do it with no risk to itself and all the risk for Cosden if it damages are calculated at time of performance.***

The calculation of breach has a lot to do with when the ct. sets the time to mitigate. By choosing the time to have to mitigate, the ct. chooses the incentive structure the non-breaching party has to mitigate.

Buyer should be indifferent to at what point mitigation time is fixed as long as they are made whole in the end. (The only time buyer would care is when the market price drops below the K price, where they could make money on damages—but perhaps at this point seller won’t repudiate/breach.) On the other hand, the buyer does care when the ct. fixes mitigation time b/c the ct. might/will fix this time perhaps after it has already covered, so it might cover at a price higher than at the point the ct. fixes, and therefore lose.

Why don’t we make seller Cosden internalize all the costs and make them deliver whenever they K’d even if they’re the ones that have to speculate in the market? Cts. see buyers and sellers in different positions and believe that buyers are in a better position to make buying transactions. That is, cts. won’t make sellers into buyers. For example, a ct. won’t make a farmer buy from a rival to sell to its buyer supermarket because they think this isn’t efficient. (Ex ante, behind the veil of ignorance, the parties would agree to have the party that could best do it be the one that covers in the event of breach, and this is presumably the buyer b/c it has better access/info about sellers. The seller still internalizes all the costs b/c it pays. The disconnect is that buyer is indifferent as to when it buys, so it has the incentive to wait around until the end to see if prices drop below the K price, and so this is why cts. have to set the time of mitigation [at a reasonable commercial time after repudiation.])

The buyer doesn’t have to cover at all. This is why we can’t have a damages calculation that simply says damages are the price covered at minus the K price. They can collect damages and then wait to buy years later when prices go back down, or whatever. So it’s in the buyer’s interest to have the mitigation time set at the time performance was supposed to take place and not at time of repudiation or a commercially reasonable time thereafter. Setting the mitigation time determines damages, not when the buyer HAS to buy to cover. 

UCC Sections at issue are 2-610, 2-611, 2-713, 2-723
UCC 2-610 says When either party repudiates the contract with respect to a performance not yet due, the loss of which will substantially impair the value of the contract to the other, the aggrieved party may: (a) for a commercially reasonable time await performance by the repudiating party. This means that the aggrieved party has the option that you can wait until a commercially reasonable time (after repudiation) to cover, so this can’t mean you only get damages for at time of repudiation.

UCC 2-611 (1) Until the repudiating party's next performance is due, he can retract his repudiation unless the aggrieved party has since the repudiation cancelled or materially changed his position or otherwise indicated that he considers the repudiation final. This means that if a repudiating party has the right to retract the repudiation until the time of performance, and this means it doesn’t make sense to have damages calculated at time of repudiation b/c the aggrieved party can cover immediately or signal it considers the repudiation as final, thus negating the repudiator’s right to retract, which we want them to have (???)

UCC §2-713 says, “…the measure of damages for non-delivery or repudiation by the seller is the difference between the market price at the time when the buyer learned of the breach and the contract price…” One might think that the time one learns of the breach is the time of repudiation. Some courts might say time learn of breach is repudiation and others say at time of actual breach. There is some evidence that this section is meant to deal only with cases where the aggrieved party learns of a breach at or after the time of expected performance; Boardman is skeptical b/c ‘repudiation’ is specifically mentioned.

UCC §2-723 (1) If an action based on anticipatory repudiation comes to trial before the time for performance with respect to some or all of the goods, any damages based on market price shall be determined according to the price of such goods prevailing at the time when the aggrieved party learned of the repudiation. This means that damages are calculated at market price at time aggrieved party learned of repudiation (not breach) minus the K price. This section is the one big section favoring calculating damages at time of repudiation.

So, all these UCC sections show two conflicting ways to decide damages: at time of repudiation or at time of performance/within a reasonable time of repudiation. So there are two competing incentive structures. If the time is fixed at time of performance, the aggrieved party has no incentive to cover at what might be the most efficient time. If time is set at time of repudiation, seller could turn buyer into the breacher by vaguely repudiating and making it cover—2-610(a) gives the potentially injured party the time to figure out if what happened was repudiation; allows it to wait until performance.

There’s value in finding damages at each of the different times. So what’s the black letter law? Different in different jurisdictions. Also, the UCC has very specific rules about when and depending on whether the breaching party is buyer or seller. But the trend seems to be that if a buyer decides to cover, cts. will generally give them a commercially reasonable amount of time to make that decision. 
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 Roye Realty & Developing, Inc. v. Arkla, Inc.

(Supreme Ct. of Oklahoma 1993)

Gulf enters into K with Arkla to sell it all the gas produced at certain wells over a 15 year period. After six years Roye Realty buys the K from Gulf. Seller = Roye, buyer = Arkla.

The K requires seller to hold certain amount of gas exclusively for buyer. Buyer has two alternate obligations under the K: 1) take (and pay for) a minimum amount of gas calculated by deliverability tests, or 2) pay seller a minimum annual amount of money based on the deliverability tests whether it took gas or not.

Seller claims buyer repudiated and has refused to take gas or pay minimum. Seller claims damages should be calculated on the minimum pay alternative and calculated using the deliverability tests in existence multiplied by the time from the date of repudiation until the end of the K term. 

Buyer claims that had it honored the K and taken the minimum it was required to take for the rest of the K term, the amount paid for that would be less than the minimum pay requirement and that the lesser should be the damages amount. Buyer also claims that damages under take and pay should not start to be calculated from the date of repudiation, but based on actual physical production something or other. Buyer also says that the wells couldn’t have physically produced the amount of gas indicated by the last deliverability test over the life of the K, so that you can’t use that figure in a calculation of damages based on minimum take.

This case is a certified Q about how to calculate damages in a take-or-pay K repudiation.

The court says that UCC §§ 2-706 and 2-708 apply here to calculate damages. Seller is not required to resell upon repudiation by the buyer. But if it does, then damages are calculated by §2-706, which says that it’s the K price minus the resale price. If it’s not resold immediately, then §2-708 steps in, which says: “…the measure of damages for nonacceptance or repudiation by the buyer is the difference between the market price at the time and place for tender and the unpaid contract price…” Market price is determined by §2-723 to be “…the price of such goods prevailing at the time when the aggrieved party learned of the repudiation.”

These damage calculations apply to the take alternative. But what about the seller’s claim that damages should be calculated under the pay alternative? The ct. says that the UCC’s provision stated above mean that the pay provision is the one to be used. The seller says that the UCC allows parties to K their own remedies. The ct. says this is true, but the pay alternative here is a K obligation, not a liquidated damages clause. So, when confronted with the choice b/t the two, the ct. picks the pay option b/c 1) the UCC has remedy calculations based on this, and 2) Corbin and others say you pick the less expensive one and this is usually the market price one.

Once buyer repudiates its obligation to take or pay, seller’s inability to physically deliver gas has no bearing upon the measure of damages. I guess it’s like if I contract to sell you a plane I don’t have and I’m broke and you repudiate, you can’t claim that I don’t have a plane to sell you anyway. (Also, all this K says is that seller will sell buyer all the gas that comes out of the wells, so they don’t breach even if the wells go dry and they can’t perform.)

Class notes

You can take and pay. If you don’t take, you have to pay a min. amount. When you make a min payment, you don’t take anything. The option still exists, however, for you to use some of that money you paid towards future purchases of gas before the K is up. 

Calculating damages by making the buyer pay all the ‘owed’ min. payments is a form of specific performance. Damages are not a means to encourage parties not to breach. We want to encourage efficient breach. If we make the min. pay the damages, that’s specific performance and the party would rather not breach.

Corbin says that when you have an alternative K structured where you can do X or Y, but you have to proceed by choosing FIRST to do X or not do X, if you choose not to do X, then you’re in a K to do Y and no longer in an alternative K. So, if you choose not to do Y, then you’re breaching on that K and damages calculations must be calculated as to breaching from doing Y because seller only has an expectation of getting at least Y. The exception to this is when Y is just money. Why? Because this turns Y into a liquidated damages clause and cts. don’t like this (for one reason b/c that’s not what parties probably meant the K to do).

The ct. says the damages are the market price minus the unpaid K price per the UCC. But what’s the unpaid K price? Is it the take and pay price based on market price and volume at the time of breach, or at the time of trial judgment when we know the wells are running dry? 

The problem here is that you are basing damages on expectation of future production. The question is that once you know the future production is going to be less than you thought it would be at breach time, owing to no one’s fault, who do you give that risk to? On the one hand, why should buyer pay damages for product it couldn’t physically have gotten? On the other, why shouldn’t seller get price it expected to get?

More on Roye Realty… the black letter law
In a sequential alternative K, breach by repudiation or otherwise occurs only when the second alternative is all that’s left. Therefore, damages are based on breach of the second alternative. You can’t possibly breach the first alternative.

The exception is if the second option is the payment of money b/c you’re turning an alternative into a liquidated damages clause and courts don’t like this b/c giving damages would be the same as giving specific performance. So, courts give damages based on the lesser of the alternatives.

If the aggrieved party is willing and able to perform on the day of repudiation, the damages don’t get diminished if the party later becomes unable to perform (either through voluntary action or not; wells dried up).
The Last Word on Damages Coming out of Anticipatory Repudiation
The formula for damages changes from jurisdiction to jurisdiction.

1. Begin your analysis always w/ 2-610 b/c that’s the most fundamental options for anticipatory repudiation. Remember one of those options is waiting a commercially reasonable amount of time to wait for performance.

2. Although 2-611 right to retract is important, it is unlikely to sway a court when it comes to damages. If you want to encourage parties to retract, you don’t calculate damages right at time of repudiation.

3. So when do we calculate damages? It depends on whether you are a seller or a buyer.

a. Seller repudiates and buyer has to decide when to cover:

i. If a buyer chooses to cover in a commercially reasonable way in an industry-standard way, they will get damages based on how they actually covered. (Price they paid to cover minus K price.) If cover price is less than K price you might get nominal damages. UCC 2-712
ii. If seller repudiates and buyer doesn’t cover by time they get to court or covers in a way that isn’t a proper substitute, then difference of price when buyer learns of the breach and K price. UCC2-713 But, what does “learned of the breach” mean?

1. Price at time you learn of breach.

2. Price at time you learn of breach PLUS commercially reasonable time. (Most widely used.)

3. Price at time of performance. (Rarely used)

b. Buyer repudiates and seller is left with goods:

i. It depends on what you’re selling. Fungible and unlimited v. one of a kind.


Week 10 Notes
4. Insecurity and the Right to Demand Assurances
For there to be a right to demand assurances, anticipatory repudiation must exist.  


§ 251 of Restatements is a suggestion really – it specifies when a failure to give assurance may be treated as repudiation. 

Under traditional common law there was no right to demand assurance. This is a right that has developed recently in common law in some jurisdictions or by analogy to the UCC. Giving an assurance is more than saying, yeah I’ll perform. It’s an obligation of giving a real assurance which might require inspections, change in timetable, or some other real act that puts the other party at ease. Also, if other party has a right to assurance, and they demand it, and you fail to really give it to them under commercial standards, you’ve repudiated.
Finding assurance: 1) There has to be a reasonable reason for insecurity and 2) an adequate assurance. These are factual findings based on commercial standards.
National Farmers Organization v. Bartlett & Co., Grain

(8th Cir. 1977)

Seller v. Buyer
Here, the court concluded that time was not of the essence.  
Plaintiff seller NFO entered into 45 Ks to sell grain to defendant buyer Bartlett. Thirty-one went thru w/o a hitch. With the last 14, seller began to not deliver the grain quantities as promised. Buyer began to retain portions of payments on these Ks as protection on seller’s possible default and thereby began to be in default. Ten of these Ks had performance dates that had passed, 4 had performance dates in the future on Jan. 26. On that day, seller communicated to buyer that it would not deliver any more grain on any of the 14 Ks unless it made substantial payment to start covering for its past-due accounts, etc. Buyer treated this communication as anticipatory repudiation of the last 4 Ks. On Jan. 30 it covered on all outstanding Ks. It then summed up the money owed on delivered grain and K price for all the grain seller didn’t deliver (credit memos) and subtracted from that the market price for the grain it had to buy to cover as a setoff (debit memo). Buyer then wrote a check to seller for the difference. Everyone’s happy with this outcome, EXCEPT: seller says the last four Ks (totaling over $18k) were not anticipatorily repudiated, so they were not breached, so the buyer doesn’t get to include them in the setoff amount. 

UCC § 2-610 says that “When either party repudiates the contract with respect to a performance not yet due the loss of which will substantially impair the value of the contract to the other, the aggrieved party may … resort to any remedy for breach.” So, was the Jan. 26 communication a repudiation? Yes, because plaintiff’s imposition of a condition precedent that defendant perform under various independent Ks clearly amounted to a statement of intention not to perform except on conditions which went beyond each of the Ks not yet due … A party to a K may not refuse performance simply because the other party has breached a separate K between them.

The ct. says further that there’s repudiation here because seller sought to place conditions rather than avail itself of the legitimate remedy available to it under the circumstances, namely § 2-609: “A contract for sale imposes an obligation on each party that the other's expectation of receiving due performance will not be impaired. When reasonable grounds for insecurity arise with respect to the performance of either party the other may in writing demand adequate assurance of due performance and until he receives such assurance may if commercially reasonable suspend any performance for which he has not already received the agreed return. …”

Courts generally assume that assurance is already part of the deal for a normal K...i.e. that you feel comfortable in contracting with the other party. 

Seeking assurance is a way of protecting your continued reliance on the K as a legitimate choice of action.  This can estopp the other party from saying that you should have mitigated because you might have known or expected that they would not perform on the K.  
Bartlett could have asked NFO for assurances rather than withhold payment, but assurances would have done nothing b/c if they’re out of grain for the season, they’re out. 

The UCC allows parties to find reasonable ground for insecurity based on past Ks. Once there’s insecurity, the insecure party can seek assurances that other party will fulfill their obligations on the future Ks. What you can’t do is condition your performance of the future K on the completion b/c of the past Ks (that made you insecure in the first place) b/c that would be adding terms to an existing K. If you ask for assurance about future Ks and they don’t give it to you, they have repudiated. 

If you make a K conditional and thereby add terms, it’s repudiation. That is, if party says, “if you don’t do X [on past K], we will not perform on future” –this is not asking for assurances, it’s repudiating.
Notes on UCC §2-609… Reasonable insecurity is based on industry standard. Asking for assurance has to be in writing***, (the requirement that this be in writing is often ignored but is very important) although courts do let you slide on this. The party seeking assurance also has the option to suspend their performance after a commercially reasonable amount of time waiting. But it doesn’t say for how long you get to wait for a reply before you suspend performance.

You can only suspend until you get assurance, not until you get performance.  

(4)  ...not exceeding 30 days. 


-  if the party does not reply within 30-day then there is repudiation, not breach. 

2-609 (4):  After receipt of a justified demand failure to provide within a reasonable time not exceeding thirty days such assurance of due performance as is adequate under the circumstances of the particular case is a repudiation of the contract.
Norcon Power Partners v. Niagara Mohawk Power Corp.

(Ct. of App. NY 1998)

This case brings UCC 2-609 demand for assurance into NY’s common law for K’s not for the sale of goods as stated in Res. §251 (pg. 949). Before this case, at common law in NY, you could only demand assurance if the other party was going insolvent.

Plaintiff was private energy producer. Defendant was power utility. They had 25 year K were defendant bought electricity from plaintiff. In the first year there was a price per kilowatt-hour. In the second period there was a formula price and a ceiling and a cap. Anything overpaid or overcharged was accounted for. In the third period, there was no ceiling and no cap and the balance overpaid or overcharged was applied in which ever way it went. If there was still a balance in the account at the end of the K, the party who owed it would have to pay it within 30 days.

Soon after K, defendant presented plaintiff with a letter stating that its calculations led it to believe that it would be owed a balance of $610 million by the end of the second period. This was a lot of money and it wanted an assurance that plaintiff would perform all future obligations under K. Plaintiff sued for declaratory judgment that defendant had no right to ask. Federal District ct. says it didn’t under current common law. Plaintiff appeals. Ct. of app certifies question to NY Ct. of App. whether UCC §2-609 (assurances) applies here. Ct. of app. says yes by analogy. If it wasn’t electricity, but oil, it would, so why not?

Notice that plaintiff did not do anything to make defendant insecure—the bill was just big. Nothing has really changed from the time they set up the K; the present situation was a foreseeable outcome. Given this, there’s nothing plaintiff can say to assure defendant. So it’s possible that what the defendant here wants is renegotiation/breach.

Becoming insolvent cannot by itself count as anticipatory repudiation. But becoming insolvent in most jurisdictions allow you to demand assurances (which if insolvent probably won’t be forthcoming and thus anticipatory repudiation). The UCC and the Restatement define “insolvency” very broadly. 

You do not get to seek assurances about risks that you have borne, like selling on credit.

To avoid repudiation, a party of whom assurance is demanded must provide “adequate assurance.” Adequate has teeth—if other in the industry wouldn’t be assured by the explanation given, it’s not adequate.

Other courts would have found that there was no right to demand assurances, so this case is a minority opinion as far as this is concerned. The court here seems to be taking on faith that a deficit imbalance of this magnitude is sufficient to make a party insecure. Attorneys probably didn’t bring up the possibility that defendant was acting in bad faith when it demanded assurances and it really meant to trigger breach/renegotiation.

In jurisdictions were AR must be certain and clear, there is a lesser need to demand assurance. In jurisdictions that don’t give you a right to seek assurance, and the other party fails to respond, this might be evidence you can use in court to show the other party has repudiated.

Wrap-up on insecurity
NFO v. Bartlett – traditional common law rule did not include right to demand assurances and some jurisdictions still follow this. The right to seek assurances given insolvency is widespread and insolvency is broadly defined. this is in many cases a workaround the rule that insolvency is not a. repudiation. 

UCC §2-609 (which is often used by analogy for all sorts of Ks) require 3 things:

1. adequate reasons to feel insecure
2. the demand for assurance has to be made in writing (sometimes overlooked)

3. b/t the time of demand and the giving of assurance, the insecure party may suspend performance under certain circumstances (but not immediately upon demanding assurance)

a. it’s commercially reasonable

b. the other party has completed it’s performance (otherwise it would be breach)

Remember: 

1. There is great meaning in the power to demand assurance b/c if none is given it is anticipatory repudiation.

2. Having been found to anticipatorily repudiated against your will, it’s still anticipatory repudiation so you can retract. But if the other party is gaming assurance, as soon as you can’t assure, the other party will accept your repudiation and thus end your power to repudiate.

3. Adequate grounds for insecurity can’t be behavior on another instance or transaction outside of the K in question.

4. It is not adequate grounds for insecurity if insecurity is about something that existed at time of K formation, and you don’t ask about it, and you go on anyway (ie. A has money problems, B doesn’t know and doesn’t ask and still extends credit, later when it finds out although B is  descriptively insecure, it undertook the risk)
Niagara does likely have grounds for it’s feeling of insecurity, but Boardman says that the majority of courts would find that Niagara does not have grounds for this insecurity because nothing has changed in terms of the situation between the two companies.  

Common law does not allow you to demand assurance, but UCC does allow this.  In both cases the court needs to consider UCC 2-609 – you get the right to seek assurance and treat the failure to assure as anticipatory repudiation.  


-
if the other party ignores you or gives impartial/misleading answers and you treat it as repudiation the law is on your side because the court will consider it beneficial to your case that you sought assurance and the other party was not forthcoming


-
you can suspend performance until you get assurance (not the performance you are waiting for) as long as that suspension is commercially reasonable


-
you must wait a commercially reasonable amount of time before declaring repudiation (UCC stipulates a max of 30 days, but Boardman says this is on the long side)

*** Res. § 251 does not reflect the common law in most jurisdictions. 
CHAPTER 10: REMEDIES

1. Remedies: Expectation Damages

Read the Essay at the beginning of this section if you have time. 

Damages are not punishment.  The starting position for most courts is that under a K there is a bilateral promise – perform or pay.  These two options are essentially equal in the eyes of the law, nor do we prefer performance to breaching and paying.  The courts are really looking for an efficient breach. 

-
Even though we theoretically say that the loosing party should be indifferent between performance and damages, they typically are not indifferent.  Damages often miss certain bits of compensation that are not measured – i.e. time, defense costs, stress, subjective value, etc. 
Court looks to put the injured party back to how they would be if there had been performance.
American Standard, Inc. v. Schectman

Supreme Ct. of NY (1981)

Plaintiff had a piece of land on which it had carried out industrial operations for years and it had on it lots of structures, rail tracks, equipment, and a bunch of other crap.  Defendant buys all this equipment for $275k AND the promise to remove all the equipment and bring down all the structures and remove everything, including foundations, to one foot below grade.  Plaintiff presumably wants this to prepare the land for sale.  When defendant was done, it hadn’t met the specs and structures still remained, etc.  The price of completing the grading was $90k.  Plaintiff subsequently sold the land as-is for only $3k less than the market value w/o the structures.

Jury found that defendant had breached.  Court instructed it that damages should be calculated on the price of completion and it awarded $90k.  Defendant appeals saying that damages should be calculated as the difference between market value and what plaintiff got for land ($3k).

Held for the plaintiff that damages were awarded correctly.  “The general rule of damages for breach of a construction K is that the injured party may recover those damages which are the direct, natural, and immediate consequence of the breach and which can reasonably be said to have been in the contemplation of the parties when the K was made. … In the usual case where the contractor’s performance has been defective or incomplete, the reasonable cost of replacement or completion is the measure. … When, however, there has been substantial performance of the K made in good faith but defects exist, the correction of which would result in [unreasonable] economic waste, courts have measured the damages as the difference b/t the value of the property as constructed and the value if performance had been properly completed. …”

In the instant case, “defendant’s completed performance would not have involved undoing what in good faith was done improperly but only doing what was promised and left undone.  That the burdens of performance were heavier than anticipated and the cost of completion disproportionate to the end to be obtained does not, without more, alter the rule that the measure of plaintiff’s damage is the cost of completion.  Disparity in relative economic benefit is not the equivalent of “economic waste”… The parties K’d for this service from the start and they knew how much it was going to cost at that point in time.  
It’s as if a plaintiff hires defendant to build a giant concrete statute of his dog in his backyard and when defendant breaches, says, “Building this ugly thing would have lowered his property value, so I shouldn’t pay damages.” This case isn’t one were the monument to folly analogy applies b/c the plaintiff likely didn’t mean to throw money away, they just listed a bunch of things they wanted done.
The default rule is the cost of completion ($90k). Why does the court have pause here? The huge difference here b/t the cost of completion calc and the diminution in value.

If we take as given that we give the injured party their expectation, the correct damage amount  is the diminution value b/c that’s what they expected: to sell the land at market value. 

If ex ante the parties knew that the defendant wouldn’t grade the land, the cost of the K would have been higher.

Economic waste seems to require destruction—as in a perfectly good house has to be torn apart to change the pipes to a different brand. If a party has in bad faith done something that will require economic waste to fix, the party can’t use the economic waste defense. There’s an argument for bad faith here b/c there’s been no change in the contract from the time when it was formed; that is, the defendant here knew what he was to do (grade) and how much it was going to cost going in to the K. 

Is this case correctly decided?

-
Handing over damages is not the same thing as completion in this case ($3k vs. $90k).  Is this economic waste?


-
Analogous case: consider the pipe case where Π sues for cost of replacing the wrong brand of pipe that was installed in his house.  It would be economically wasteful to tear out the walls and replace the pipe.  Instead, the Π should be given the difference in market value between the type of pipe he wanted and what was actually installed, and that difference was zero.  

-
Is one party acting in bad faith?  Possibly so.


-
Groves:  K’ing to diminish the value of ones land is a fundamental right of the landowner, and just because there is no diminution of market value does not mean that there are no damages.  
Peevyhouse v. Garland Coal & Mning Co.

Supreme Court of Oklahoma (1962)

Plaintiffs own a farm that is found to have coal deposits. They lease the land to defendant mining company for a share in the profits of extraction AND a promise that the land be returned to it’s previous state once the K is over. Defendant performs all aspects of the K except that it doesn’t restore the land. Plaintiffs enter evidence that cost of performance is $29k, and over their objections defendants enter evidence that the performance would only add value to the farm in the amount of $300. Trial ct. directs jury to find for plaintiff but leaves damages up to them. Jury returns damages of $5k. Both parties appeal.

Held for defendant that “the cost of performance is the proper measure of damages ‘if this is possible and does not involve unreasonable economic waste’; and that the diminution in value caused by the breach is the proper measure ‘if construction and completion in accordance with the K would involve unreasonable economic waste.’” 

They also cite Jacob & Youngs, Inc. v. Kent were Cardozo held that “the owner is entitled to the money which will permit him to complete, unless the cost of completion is grossly and unfairly out of proportion to the good to be attained. When that is true, the measure is the difference in value.” They also cite Okla. statute about reasonable damages.

The court thus holds that the proper damage calculation is cost of performance EXCEPT when the K provision breached was merely incidental to the main purpose in view, and where the economic benefit would result to [plaintiff] by full performance of the work is grossly disproportionate to the cost of performance … then diminution is the calculation.

The way to distinguish this case from American Standard (which actually came later) is that here the grading provision was “merely incidental”, whereas in American Standard it was central.

However, I don’t buy the outcome of this case. Precisely because the cost of putting the land back was several times the cost of the whole farm should damages be cost of performance. Perhaps the owner really likes the way his farm looked before the strip mining and he only agreed to it if he could get back his beloved farm the way it was in the end. Precisely b/c he likely can’t afford to pay for it otherwise should he get cost of performance. Who the hell does the court think it is to say that provision was only “incidental”? 

The problem presented in this and the previous case only surface when the difference between the cost of completion and the diminution of value damages calculations are significant. Most of the time they are very similar.

In construction Ks the cost of completion damages are the usual default. That is not the rule when there’s a huge disparity as here—it’s still an option, but not the default. There is no all-encompassing default rule for calculation of expectation damages for all cases.

The question to ask here is what is the remedial value to the plaintiffs? Not to anyone else. But of course the plaintiffs here are going to want the higher amount. But still, you look at what the aggrieved party expected—here the plaintiffs expected this in their K and they didn’t intend on selling their land.

Also, very important is the fact that the amount plaintiffs got paid to enter into this K was less b/c it included a remediation clause that required defendants to put the land back. Whatever amount they gave up is not $300, probably more around $25k. So they should get the cost of completion regardless of what they’re intended use for the land is; it wouldn’t be a windfall because they were promised remediated land, not the value of it on the open market. This is a service K so it’s difficult to get specific performance.

This case was decided wrong. 

Why not give specific performance?  This would solve the problem, but it is granted very rarely.  
In general, if a K is commercial, and the injured party intends to buy and sell the thing, their object is profit, so you know what they expected: the diminution in value. On the other hand, if one party is not commercial and they intend to keep the thing, you can’t measure the thing’s value to them, so the rule is cost of completion..

Week 11 Notes

In Schectman and Peevyhouse you can make an argument that neither court applies the appropriate rule to expectation damages.  Generally, if you begin work on a project the cost of completion of the work is the appropriate amount of expectation damages.  With the Reading Pipe case there are cases where the cost of completion is wildly inefficient.  This is referred to as the economic waste test.  In this instance we apply the “difference in value” test rather than the “cost of completion” test.  
-
 this is unfair in some ways because the homeowner, or the person who contracts for a benefit, values the work in a certain way

-
no court is actually going to require that the economic waste take place

-
these courts acknowledge that the cost of completion is the typical test and then go on to evaluate economic waste

-
what was the heart of the K?  

-
Given the cost of completion, would it be a windfall for the Π to find in his favor?
How much does the other party have to know about the completion of the K for them to owe expectation damages?

-
If part of the promise is about payment there has to be some ballpark figure of potential liability.

2. Remedies: Specific Performance

Specific performance and injunctive relief are related b/c injunctive relief also requires a party to take action—refrain from doing something for injunctive. Both are equitable and extraordinary remedies.

Test: If damages are adequate, you cannot get specific performance. What’s the trend? When it comes to objects, specific performance is being granted more and more—especially if the party is a commercial entity. There are a couple of categories where money damages might be inadequate:

1. The object is unique (real estate?)
2. If the damages are uncertain (e.g. sale of art).

3. If money can’t buy a substitute (e.g. sale of patents, controlling interest shares of stock).

4. Land – traditionally more likely to be considered unique; less so today.

5. If damages can’t be taken b/c party is insolvent.

UCC §2-716 (1) – Specific performance may be decreed where the goods are unique or in other proper circumstances.

Res. §360 – In determining whether the remedy in damages would be adequate, the following circumstances are significant:

(a) the difficulty of proving damages with a reasonable degree of certainty,

(b) the difficulty of procuring a suitable substitute performance by means of money awarded as damages, and

(c) the likelihood that an award of damages could not be collected.

Sedmak v. Charlie’s Chevrolet, Inc.

Missouri Ct. of App. (1981)

Plaintiffs are husband and wife collectors of corvettes. Defendant is automobile dealership. Chevy announced that it was issuing 6,000 limited edition Indy 500 pace car model corvettes. Plaintiff asked defendant to order one for them. Defendant did, and took a deposit of $500 and said the final price would be the MSRP of $15k. When the car got to the dealer, defendant told plaintiff that it couldn’t sell the car to them for $15k b/c the market price had gone up substantially. Instead, plaintiffs were told they could bid on the car along with everyone else. Plaintiff sued. Trial ct. held for plaintiff and gave specific performance. Defendant appeals.

Held for the plaintiff that specific performance was properly given. UCC §2-716(1) says that “Specific performance may be decreed where the goods are unique or in other proper circumstances.” Note that this is a liberal attitude toward specific performance. The ct. says that although the pace car was not unique in a traditional sense like an heirloom or a one-of-a-kind, its “mileage, condition, ownership and appearance” did make it difficult, if not impossible, to obtain its replication w/o considerable expense, delay and inconvenience.  Also, only this particular car was equipped with the options package picked out by the plaintiffs.

Uniqueness is viewed in terms of time, ability to purchase, and potential loss.  

-
difficult to obtain v. unlikely to obtain – these are both an element of how hard it is to get another ( unlikely is a stronger argument in support of specific performance

-
if damages are very easy to calculate the courts are less likely to give specific performance ( generally, when it is very hard to calculate damages you are more likely to get specific performance

-
here, there is evidence of bad faith and that likely influences the court’s decision

In a circumstance where you would normally get specific performance but the Δ has already sold the item to a regular purchaser in the ordinary course of business, the court will require the Δ to hand over the profit that was made on the sale – this is only applied in very rare cases (this is monetary specific performance).
In this case, one argument is that the car is unique. But a better argument might be that it’s too difficult to cover. Legally this car is not unique. 

Legally, you can have more than one thing and it would still be considered unique. But with 6,000 of this type of car available, this car isn’t unique. But they would be almost impossible to get. 

Time is a factor in judging the uniqueness and difficulty arguments. If the K had been broken the day after it was ordered, he had a better chance of covering. But way later it becomes very hard to cover/get another one.

The gloss test for specific performance: Are damages [available to be given by the ct.] adequate? If not, then 1) is the item unique? and 2) is it difficult to cover?
Klein v. Pepsico, Inc.

Fourth Cir. (1988)

Plaintiff wanted to buy a jet from the defendant. Plaintiff retained jet dealer Janas to represent him in the purchase. After some initial inspection and dickering over price, parties agreed Janas would buy the jet from defendant Pepsico for $4.6m and would in turn sell it to plaintiff Klein for $4.75m. This K was subject to a final inspection of the plane.  [Appx. $150k was to be made on this deal.]
After a while, they were going thru the motions. Then one day Pepsico’s CEO was stranded at Dulles and they sent the plane for him. This presumably made them think twice about selling it. The chairman told the selling agent to withdraw the plane from the market. He did and Janas subsequently told plaintiff that defendant had breached. Plaintiff sues for specific performance and trial ct. rules for him. Defendant appeals.

Held for defendant that specific performance was not properly given here and case should be remanded for damage calculation. The court says that the jet isn’t as unique as plaintiff claims—there were some on the market. (I guess also a plane is the kind of thing you expect to go thru delay and expense to acquire.) Also, subsequently plaintiff was offered several of the same type of jet and he declined, opting to buy another model. The type of plane in question had gone up in price. “Price increases alone are no reason to order specific performance.” “UCC 2-716 does not abrogate the maxim that specific performance is inappropriate where damages are recoverable and adequate.”

Why does a party typically seek specific performance?  Perhaps Klein thinks he will actually get more money from the jet with specific performance than with monetary damages. 

-
“Unique” has been expanded to include rare or hard to get.

-
Where expectation damages might be inadequate specific performance may be available.

-
Is there bad faith, subjective value, or any other reason for specific performance?

You have to come to the court with clean hands if you want an equitable relief. 
E-Cities Restaurant & Bar
8300 Block of Tyco Road, Tysons Corner, VA
For directions please call the restaurant at (703) 760-9000
In this case, Klein was buying the jet just to resell it. Therefore, the jet was just of monetary value to him, so damages were adequate.

A case can be made, however, that adequate damages would be hard to calculate b/c he might have someone lined up for this particular jet on which he would make a big profit. A profit that would be bigger than the profit made by anyone else selling the same jet (probably b/c of his particular expertise). He had to have a reason to seek specific performance. 

The question is how unique is the thing to the buyer. But if you intend to buy it just to sell it, how unique can it be? It’s just money to the buyer. 

3. Remedies: Reliance Damages
Expectation damages aim to put the aggrieved party in the position they would have been had the K been successfully performed. Reliance damages, on the other hand, aim to return the aggrieved party to the status quo ante—as if the K had never been entered into.

Expectation damages put you in the position you would have been had the K been completed – this is more expensive than reliance damages.  

Reliance damages essentially put you back at the starting point – they put things back as they would have been had you not entered into the K at all.

Generally, expectation damages will be more than reliance damages.  The legal maximum for damages is the value of expectation damages.  

- 
Δ prefers reliance damages because they are less

-
 if we cannot figure out how much expectation damages are or if it is very difficult to do so the Δ may actually prefer expectation damages
Sullivan v. O’Connor 

(Mass. 1973)

Plaintiff entertainer is a patient that got a botched nose job from defendant doctor. Jury finds for defendant on negligence and for plaintiff on K. 

Medical contract cases are very rare and more likely sound in tort b/c doctors only make promises to carry out an operation. They don’t promise, but rather guess/predict the result. Sometimes the facts are tortured to allow a K suit b/c these have longer statutes of limitations than torts, and also there need not be any negligence to recover. In the instant case it seems the doctor really did make a promise to plaintiff that he would make her beautiful.

The question, then, is how to calculate damages? If we use an expectation calculation we would have to take the value of the nose as it would have been after a successful operation and subtract from it the value of the worse/botched nose she actually got, minus the paid doctor’s fee, and minus the pain and suffering that would have happened anyway, but plus the pain and suffering that happened in excess. What you get is a pretty perverse result that might be considered disproportionate to the fee paid (why this type of thing sounds better in tort).

So damages in patient-doctor actions based on breach of alleged special agreements to effect a cure, attain a stated result, or employ a given medical method, are better calculated by reliance damages—how much would it be to put her in her original place. Also, the court notes that although mental anguish isn’t factored into normal K damages (say the mental anguish you suffer b/c of a real estate K breach), here you can b/c it is the foreseeable result of a physical operation.

This case is unusual because very few doc’s will promise an outcome.  * Do not take this as the typical outcome of a medical case – this is rather unusual.  
This almost isn’t a K case b/c there really isn’t a breach of a promise. 

What to look at for damages: lost wages, cost of operation, subsequent care, pain and suffering.

If you were awarding expectation damages here, you would take the value of a new nice nose minus the nose she actually got. What she actually got has a negative value. So it’s weird to go down this road and figure the value of noses and negative values for bad noses, etc. If you’re a ct. it’s easier to look at reliance damages. You look for reliance damages if you can’t calculate expectation damages.

In medical cases, cts are skeptical of giving expectation damages b/c in a medical setting you never really expect—you K for the act of the surgery, not the result. You hope for the best result, but you don’t expect it.

There’s also no real breach here, so how can you have expectation damages. These are semi-tortuous cases. This is an option for a malpractice case where you can’t prove full negligence. If you are induced into the surgery by improper promises, there’s more of an element of K. 

Expectation damages are the default rule. We go to reliance damages when we can’t give expectation for some reason (hard to determine, etc.). Ct. in this case may prefer reliance damages b/c this isn’t completely contractual—more tortuous.

This case demonstrates why a ct. would prefer reliance damages.  Kizas shows why a plaintiff might.

The thrust of Sullivan is that it is inappropriate to award expectation damages when you can’t calculate what they would be.  It is very hard to put a dollar value on the good/bad outcome of plastic surgery.  

- the market value is determinable

- the value of a good/bad nose is something entirely different 

- either way you will almost inevitably be set up for under-compensation

Courts prefer to err on the side of under-compensation if they cannot make an accurate estimate of compensation.  

Kizas v. Webster

(D.C. 1982)
This is a takings case. The defendant FBI had a program whereby existing clerical employees were given preferential treatment in the hiring of new special agents. This program was cancelled and plaintiffs FBI secretaries sued on a 5th Amendment taking w/o just compensation. The trial ct. granted summary judgment to plaintiffs. How to calculate damages?

It’s almost impossible to put a dollar value on the preferential possibility of being hired as a special agent, so expectancy damages won’t work. But the possibility does have a value and secretaries can be said to have taken their jobs with that as part of their compensation—so a reliance damage calculation is in order. That is, the wage the person would have earned in the open market minus the wage actually earned.

If you really want reliance damages you might discuss expectation damages first in order to convince the court that calculation of expectation damages is difficult and improper.  Reliance damages are not supposed to exceed expectation damages, but when expectation damages are not determinable there is no way to tell – you just accept the method with the highest compensation, even if you still think you’re being under-compensated.  
The defendant will prefer expectation damages over reliance damages b/c they’re cheaper. The ct. will prefer reliance over expectation b/c it’s hard to put a dollar value on expectations. So, in cases like Kizas, the plaintiff will prefer reliance damages b/c it is more likely to get those—it will plead those.

The expectation damages here was putting the plaintiffs in the position they would have been had the program never been terminated (had the K been performed). But the problem w/ this is that you don’t know how each plaintiff would have been. That is, we would have to know the expected value of the K from which to subtract the actual value of the K… but here it’s difficult to calculate both variables without lots of speculation.

Because expectation damages are a probability of becoming an agent times the income potentially earned over a certain number of years, is likely less than the reliance damages. So plaintiffs would prefer it.

Plaintiffs here also get moving costs to DC, but not away from. This is because there’s still some risk that stays with the plaintiffs when they undertake to rely. Cts. don’t give you everything you spent on reliance. Also, you do not receive compensation for the time you spend furthering your education – this is a material benefit that accrues regardless of employment.  
To remember about reliance
1. Purpose is to return you to your position before entering in to the K
2. When we would prefer reliance to expectation damages

a. courts prefer it when expectation damages are too difficult to calculate

b. plaintiffs prefer when they are greater to expectation damages

3. FYI – you won’t get everything you spent on reliance (b/c of risk)

Sometimes the Π prefers reliance and sometimes the court prefers reliance.  In some cases the court prefers expectation but they are also difficult to calculate – when they are unknowable it does not mean that they are zero.
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Expectation, reliance and specific performance all concentrate on the K itself – these are considered contract remedies and “damages” is the appropriate term.  Restitution, however, is an “off contract” remedy  and does not reference the K. This is a remedy and not a damage payment.  

-
Reliance focuses on the injury of the non-breaching party.

-
Restitution focuses on the party that has benefited, not necessarily the breaching party...we want to “zero out” the inequity and make both parties equal. 
4. Remedies: Restitution (equitable/off-K)

Expectation, reliance, and specific performance focus on what the K called for.  They focus on harm to aggrieved party. Restitution is different b/c:

1. It is off-contract. It is equitable. Ct adjusts the situation b/c one party was unjustly enriched at the expense of the other. Breachers can also ask for restitution (if aggrieved party remains unjustly enriched).

2. The purpose is to put the party that gained back in their position had they never gained. This is in contrast to putting the loser in his position either before the K, or in the position they would have been had the K been performed.

How do you calculate what is the gain to be taken away?

1. Cost to the plaintiff to confer the benefit?

a. It is the cost to plaintiff to pay a third party to confer same benefit?

2. What is the value to the defendant of the benefit conferred?

a. Is it the increase in value (say to land) b/c of benefit conferred?

b. Is it the cost to defendant to pay a third party to confer the same benefit?

United States v. Zara Contracting Co.

(2nd Cir. 1944)

What are the three theories or restitution damages?  Know these for the next class.
Π construction company (Susi) entered into a subcontract with defendant construction company (Zara) to build an extension to an airport as called for by a main contract with the United States.  Π encountered unexpected soil conditions which made progress of their work difficult, and required work not called for by the contract.  Π made demands on Δ for extra money, which was denied.  Δ then cancels the K and uses Π’s equipment to finish the job themselves.  Π brought suit against Δ company and surety under the Miller Act, 40 U.S.C.S. § 270a et seq., for wrongful termination of subcontract.  Π sought recovery for the reasonable cost and value of the actual work performed, and the fair and reasonable rental value of the equipment for the period of use.  Δ filed a counterclaim for breach of contract by Π.  The trial court found in favor of Π and Δ appealed.  Π also appealed the recovery of allowance as insufficient.  The court affirmed judgment for Π and modified the allowance for an increase for the fair rental value of equipment.  The court held that Π’s recovery should have been valued by the amount of services and materials used for part performance.
Enrichment comes at the expense of the other party.  The purpose of restitution is to bring the parties back to “zero.”

1).
Who has breached the K?

2).
How do we calculate damages?

The value of the work is not specific to the Δ, we should look at what the value of that benefit would be to a third party on the open market.  

-
the general concept is that the party who has breached has caused the difficulty in 
calculating damages

-
you can recover if you are the Π in part-performance, but only up to the benefit of the 
value actually conferred (this is the default rule)

You can claim restitution damages plus other damages.   

Susi encounters problem completing K w/ Zara.  Susi asks for more money and Zara says no.  Zara here is the breacher.  Susi had done some work.  Zara finishes with Susi’s equipment. 

Zara had paid $43k on the contract.  Ct. finds on-contract $40k in damages for the work they had already done.  It also finds $5k in restitution damages for equipment rental.  The question is the off-contract amount of $18k for additional costs taken on b/c of problems encountered with soil.  The K, however, says that Susi has to perform w/ no guarantees as to the soil or how much work would be required.

Although Susi had been bearing the risk for the extra work under the K, the ct. grants this amount b/c this is an equitable remedy off-contract.  The rule is that you can’t get damages above the K price if you are the breaching party—just up to the K price.  Susi here is not the breaching party, so it can recover the extra work they did above the K price.  If they had been the breacher, they wouldn’t have recovered.

The calc of damages chosen here is not the increase in value to defendant’s land, but how much it would cost defendant to pay a third party to do this.
Britton v. Turner

(Supreme Ct. of N.H. 1834)

Δ Ks to pay $120 for Π’s labor for the period of one year.  Before the year is over, Π breaches—leaves and doesn’t work again.  Π sues for the value of the 10 months he did work. Can he, and how do we calculate damages?

First the court notes the general principle that if you K to build a house, and you only build it 5/6 of the way, you can’t sue to get 5/6 of the K price—you get nothing.  But it distinguishes this case in that this is more like a house that is built by Π, but not completely to K specifications.  Δ can choose to reject the house and sue for breach, but if he chooses to accept and receive the house, he must pay the reasonable value of it.

In the instant case, Δ did not K for a thing to be done, but merely for labor.  In such a K, the understanding is that Δ will implicitly be accepting and receiving part performance on a daily basis.  So, when there is breach as here, the Π is entitled to the value of the work he did perform minus the amount of damage his breach cost the Δ (in this case zero). 

This is a departure from the traditional view that the breacher cannot sue for damages.  
The plaintiff here couldn’t be given expectation damages because he’s the breacher. It’s hard to imagine anyone agreeing to a K where you would get your payment for a year’s work only after working the whole time—so this K looks forced and the ct. tries to set a policy, they rationalize it as being a community standard. Note: This analysis is predicated on the idea that the work is being completed at a linear rate.

The work actually performed is measured as the actual value to the defendant (not the market value). This is in contrast to Zara where the breacher is the defendant, so the ct looks at the market value and the cost of conferring the benefit on the other party.

There’s a tension in restitution b/t the unjust cost that has been laid on someone, and the unjust enrichment of the other. When the breaching party is the plaintiff, you don’t look at the (unjust) cost to them b/c they bore the risk of that cost, you look at the value of the benefit to the other party. When the non-breaching party is the plaintiff, the ct looks at the value of the benefit based on its loss/cost). 

Restitution:  
5. Remedies: Punitive Damages (tort/off-K)
Punitive damages are also off-contract. They’re certainly not linked to the value of the promise that was breached. But courts don’t ask if they’re on- or off-contract (that is, equity or not?)

1. Punitive damages generally aren’t available in K law. You might get damages in tort, but not in contract—even when a K is involved. 

2. Hibschman is the minority opinion. It has since been overruled in Indiana.

3. Punitive damages have to be in the public interest. This is usually easy to meet b/c by the time someone behaves so badly where punitive damages come up, it’s in the public interest to punish them.
Hibschman Pontiac, Inc. v. Batchelor

(Supreme Ct. of Ind. 1977)

Punishment might be good for the public.  If Hibschman had just clearly breached the K by telling him straight-out that they would not service his car they could’ve avoided punitive damages because they would be clearly in the zone of K law.  Punitive damages are not appropriate in the contractual setting and only come into play if there is some offensive conduct outside of the contractual setting – tortious behavior.  

There were elements of a tort in the conduct of these parties even though no identifiable tort could be proven.  An all-out torts claim would likely be unsuccessful.  

You are more likely to get punitive damages in a class action than in an individual suit.  These are often more likely to involve truly tortious behavior that affects a large number of people.  
Plaintiff bought car from defendant after defendant made representations to him that defendant’s service center was above average. The car plaintiff got had many defects. Plaintiff took it in for repairs many, many times and each time it seems defendant returned the car without having completed any repairs, but representing that they had. It seems this was done to wait out the warranty period. Plaintiff took car on trips in reliance of assurances that car was fixed and was stranded. He eventually took it to an off-warranty mechanic who easily fixed it. Jury found for plaintiff and awarded $1,500 in compensatory damages and $15,000 in punitive damages. Defendant appeals.

Held for the plaintiff that jury was right to award punitive damages but that amount was too high--$7,500 should be remitted or new trial. Court says punitive actions are not generally recoverable in K actions, except when the conduct of a party, in breaching his K, independently established the elements of a common law tort—“whenever the elements of fraud, malice, gross negligence or oppression mingle in the controversy.” Ct. also uses a “first blush” test for amount of punitive damages that seems pretty arbitrary (as noted in the concurrence).

Punitive damages in K is very rare—almost never. The ct. in this case says that punitive damages can be awarded if elements of torts (listed by ct) are “mingled” in the breach and the award would serve the public interest by dissuading the defendant or others in the same place to be deterred.

Why are punitive damages given to the plaintiff? One reason is to create an incentive to sue for them. 

One way to think of punitive damages is as a fine. When gov. assesses fines, do they look at how much your net worth is? No. So in punitive damage cases, you’re not allowed to introduce evidence about the net worth of the defendant or the insurance, etc. This differs from jurisdiction to jurisdiction. 

How do we know if punitive damages are excessive? According to this court, if it shocks the conscience “at first blush.” Very few courts would take this approach. Lots of cts will look at the multiple of the compensatory damages the punitive damages are. They also look at the net worth of the defendant. But largely it’s just their sense of justice, and the ratio test is just a way to put that into words.
What the jury gets to hear in these cases:  1).  How often does this conduct occur in the industry, or for this particular Δ?  2).  How much actual damages resulted? [courts often focus on the ratio of punitive to compensatory damages]

Boardman does not like the “first blush” test; she would prefer to call it the “smell test.”
Miller Brewing Co. v. Best Beers of Bloomington, Inc.

(Supreme Ct. of Ind. 1993)

Plaintiff is a beer distributor for defendant Miller Beer. Parties have a good relationship with each other for 34 years until defendant apparently decides that it wants to consolidate its distribution operations with one of plaintiff’s competitors. To this end it begins to dick around the plaintiff and finally exercises the termination clause of their K. Plaintiff sues for wrongful termination and defendant counterclaims for breach/failure to comply with all the terms of the K. Jury finds for plaintiff and against defendant. It grants plaintiff about $400k in compensatory damages and about $2m in punitive damages. Appeals ct. upholds both but reduces punitive damages. Plaintiff and defendant appeal.

Held for plaintiff that it deserved compensatory damages, but vacated all punitive damages for insufficient evidence. The ct. announces/clarifies the rule that in contracts, you never ever have punitive damages (because the promisee will be compensated for all damages proximately resulting from the promisor’s breach by compensatory damages). Then you only have punitive damages if you establish all the elements of an independent tort that stands in its own. Not just “tort-like” behavior in the breach, or some elements of a tort, but the whole thing.

The dissent says that the ct. is wrong, that there are two exceptions to the maxim that punitive damages are never awarded in K: when there is an independent tort, and when the breaching conduct is “culpable” and “mingled” with the elements of a tort.

If there is an independent tort it has to be 100% tort, there can’t be any K issues mixed in.  

This overruled Hibischman. 
This ct. would only give punitive damages if there was a full tort, not just elements of one.

So can you get punitive damages in K? The answer is you can’t. You can get punitive damages in tort when you also bring contractual charges.
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6. Limitations and Compensation: Certainty
Drews Company, Inc. v. Ledwith-Wolfe Associates, Inc.

(Sup. Ct. of S.C. 1988)

Π contractor K’d w/ Δ building owner to turn said building into a restaurant.  From the onset, there were many problems and work changes, etc.  Contractor finally pulled out of the work and sues owner on a mechanics lien (conpensation?).  Owner counterclaims for breach of K and lost profits b/c the restaurant opened later than it would have.

The ct. first rejects the “new business rule,” which barred yet to exist businesses from recovering alleged future lost profits.  They say that the rule shouldn’t be a bar, but the new business status should be taken as a rule of evidentiary sufficiency when looking at certainty.

The court then lays out the three-part standard for entitlement to lost profits:

1) Profits must have been prevented or lost “as a natural consequence of” the breach of the K.

2) Foreseeability: A breaching party is liable for those damages, including lost profits, “which may reasonably be supposed to have been within the contemplation of the parties at the time the K was made as a probable result of the breach of it.”

3) Lost profits must be “established with reasonable certainty, for recovery cannot be had for profits that are conjectural or speculative.”

The ct. then says that to find reasonable certainty in a new business situation, you look at many things, including 1) comparison to a similar business, 2) comparison to Π’s successor business, 3) comparison to similar business owned by Π 4) use of economic and financial data and expert testimony.

Here, all they had to prove lost profits was a sheet with their gross figures from their first 11 months of operation and testimony from the owner that at least a third of that was profits. This is no certainty at all—very speculative.  So, ct. reverses the lost profits award.

You can often get consequential damages, and if you do you might be able to get your lost profits.  Direct damages might include the expenses of reworking the construction project.  

The new business rule is now an evidentiary rule – with lost profits there is uncertainty as to their existence and their amount.  

Why should it matter if the business is not profitable?  They still have overhead and expenses and by not awarding damages you are essentially making the business loose even more money.  
Uncertainty about how to quantify damages places limits on damages. This is the primary reason for not awarding lost profits.  
Rule: Profits must have been prevented or lost as a natural consequence of the breach.  Breaching party is liable for damages that were reasonably within the contemplation of the parties at the time the K is written.  Finally, the damages must be established with reasonable certainty.  
*** Uncertainty will come up on the exam...and not just in this section, nose job case and others as well. 

Isn’t it weird to ask for lost profits b/c owner didn’t contract w/ contractor for “profits”?  The lost profits aren’t direct damages, but consequential damages.

The original new business rule that bars recovery of lost profits altogether is still around in a few jurisdictions.

Boardman: Thinks it would be difficult to show lost profits with reasonable certainty using the type of evidence the court here seems to be saying should be used.

We’re reading this case as a representation of the principle of uncertainty (not just the new business rule).  Also, consider the damages cases we’ve read where uncertainty barred recovery.

Once it’s proven that there have been some lost profits, getting to the specific amount is difficult b/c it’s speculative.  Most courts will grant the least possible amount that is certain, although it may be likely you lost more.  They can’t just split the baby.

7. Limitations and Compensation: Foreseeability
Hadley v. Baxendale 

(Exch. 1854)

Π was a miller whose shaft broke, thereby stopping his mill.  He needed to send the broken shaft to the engineer as a pattern for a new one.  He K’d with Δ carrier to take it there.  Π asked how long it would take and was told one day.  He paid the fee and told him that it should get there right away.  Owing to Δ’s negligence, it got there late and Π didn’t get a new shaft until a few days after he should have.  Π sues for lost profits.  Judge left case to the jury and they returned verdict for the Π w/ lost profits.  Δ appeals.

Held for Δ that there should be a new trial and that the rule to be used at that trial to calculate damages is this: damages should be such as may fairly be considered either arising naturally from such breach, or such as may be supposed to have been in the contemplation of both parties, at the time they made the K, as being the probable result of a breach.  With special circumstance, the promisee has to let the promisor know (and give him an opportunity to jack up the K price in relation) or else he is not liable.

The ct. applies this rule to the instant case and finds that with the information the Δ had (ie. take this to the engineer, it’s important), it had no reason to contemplate that lost profits would ensue.  For all Δ knew, Π might have had a spare shaft—he had no idea that there was a special circumstance here that would make his delay especially damaging to the Π.

Boardman says that it’s not just foreseeability, but the promise to insure that the promisor makes.  You’re not going to get damages for something you didn’t promise.

How damages can be foreseeable:

1) Naturally flowing from the usual course of things means that there’s no special information involved, info that parties should know w/o any special exchange, what would be naturally foreseeable. 

2) Both parties discussed and contemplated certain damages; i.e. one party tells the other of a particular requirement.  Boardman thinks that although the courts don’t mention it, it’s not just discussion, but that the other party accepts the risk.

The fact that the damage can be foreseeable and, separately, the amount of damages can be foreseeable.  What if Δ foresaw the damage could happen, but not the amount, and the Π was working an especially profitable product? In this case the breaching party would be protected b/c he would need full information to accept insuring.  The ct. might say that consequential damages are limited to what was reasonably foreseen.

Test for Foreseeability:  damages must be such that would be fairly considered as arising naturally from the breach, or as might reasonably be supposed to have been in the contemplation of both parties at the time they made the K as the probable result of the breach of it.  

-
if there are special circumstances they must be communicated by the Π’s to the Δ’s and thus be known to both parties
Cricket Alley Corp. v. Data Terminal Systems, Inc.

(Sup. Ct. of Kansas 1987)

Plaintiff was a retail chain of 8 stores.  It had a Wang computer at its HQ, but a bunch of NCR registers at its stores that did not talk to its Wang.  Π saw an ad in trade mag for Δ’s registers that said they talked to Wangs.  He asked them if they talked to Wangs at a trade show and Δ said yes.  So, he bought ten of them.  Soon, problems developed and it became apparent that the registers wouldn’t talk to the Π’s Wang.  His NCR machines started breaking so he had to use his DTSs just as regular cash registers.  He ended up buying IBMs that had no problem with Π’s Wang.  He sued and was awarded consequential damages and Δ appeals.

The parties agreed that UCC 2-714 and -715 were operative law.  These seem to be the UCC’s version of the Hadley v. Baxendale rule.  2-714 says that you can recover for goods already accepted from seller.  2-715 says what the damages are; it says that buyer can recover for “any loss resulting from general or particular requirements and needs which the seller at the time of contracting had a reason to know…” Comment to 2-715 says that “Particular needs of the buyer must generally be made known to seller while general needs must rarely be made known to charge the seller w/ knowledge.” 

Δ says it did not know the general or particular requirements of Π.  Ct. say that’s bull b/c it’s in the business of selling machines to fill precisely the requirements here.  It takes out ads and answers questions at trade shows.  It is foreseeable to Δ that if it doesn’t meet the general requirements it advertises for, it will result in consequential damages to its buyers.

Having to buy new machines is a direct damage b/c they were stuck w/ a bunch of machines they couldn’t use.  Having to pay employees to enter info manually, etc. is consequential.s
Direct damages include the costs associated with the new machines.  Consequential damages might include work such as that associated with hooking up the new machines and controlling the change-over from the old machines to the new ones ( while this work is foreseeable it is still not considered a direct damage.  

Boardman says:


-
Direct damages could be common to all clients (i.e. cost of machines).


-
Consequential damages would be specific in amount to you as an individual 



claimant (i.e. you pay your employees differently than others and perform your 


accounting work differently).
Only look at UCC 2-715(2)(a)

(2) Consequential damages resulting from the seller's breach include (a) any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise; and [similar to the rule of Hadley v. Baxendale]
The UCC conflates how you might come to know something is foreseeable.  It combines both Hadley ways into “had reason to know.”

Sometimes you can disclaim consequential damages and win, but the court will look at the relative bargaining power of the parties.  But if it’s clear that the Π knew he was getting a cheaper K price for giving up consequential damages claim, then you can win.
Boardman thinks that there is a good argument that this case is wrongly decided – she doesn’t necessarily believe that it is, but there is a good argument for it.  The argument revolves around the award of consequential damages when the company really kept doing the same thing that it did before the problems arose – i.e. they kept selling product by hand as they had always done, and though their old cash registers broke down there is a good argument that the Δ should not have to cover these expenses.  
Spang Industries v. Aetna Casualty and Surety Co.

512 F.2d 365 (1975)

This action arose from a K to construct a bridge in upstate New York.  Π, Torrington (along with insurer, Aetna), won a K to construct a bridge and K’d with Spang (Δ) for the provision of structural steel to complete the project.  Δ originally promised, and Π agreed,  to provide the steel in late June of 1970 despite the fact that the state did not require the bridge to be completed until December 15, 1971.  There were hold-ups on Δ’s side of the K and delivery was pushed back until late August.  To compound problems, Δ did not notify the subcontractor, who was responsible for unloading the steel form the trains and erecting the structure, as to when the steel was going to be delivered.  Consequently, the steel sat on the trains and held up construction of the bridge for several more days.  Finally, all of these delays pushed completion of the bridge back to late-October, at which time Π was required to pour to concrete on a “crash basis” so that it could set before temperatures dipped below freezing.  
All of these problems resulted in increased expenses for the Π and they filed a counter-suit to recover damages caused by the delay in furnishing the steel after the Δ first filed suit for payment of amounts remaining under the K.  Ultimately the court awarded damages of appx $7.6K to Π (Tarrington) and required Π to pay the amount remaining on the K to Δ...court held a net of $23,290.81 was due to Δ Spang.  
Δ, Spang, claims that it does not owe these damages because it could not reasonably have anticipated that Π would expedite their work such that delayed delivery would result in these damages.  The court found that this was improper since both parties agreed in the K to a mutually agreeable delivery date (late June) and it could be anticipated that damages might result from not meeting this delivery schedule.  

Δ also argues that the damages are special or consequential in nature, but the court also disagrees with this assertion in reasoning that “direct” damages need not follow, but are only likely to do so.  The court also found that Δ was an experienced bridge fabricator and their knowledge of the business was extensive...so much so that they should anticipate the results of their breach.  Judgment is affirmed on this issue, and reversed and remanded, in part, on other issues. 

Foreseeability:  if there is foreseeability, agreement is not required.  When parties have a history of working together the outcome is more likely to be foreseeable and the natural outcome should be anticipated.  

Agreement:  explicit agreement is not required.  The K may be formed at some indefinite time in the past.  Agreement will extend liability if there is both agreement and knowledge.  

-
simply giving you information at later dates does not make you liable for the entire, 
unanticipated liability, on the date of K.  

-
Ex: you enter into a K with X and take on a potential liability of $100k, but as you 
obtain more information at later dates you find out that the potential liability might 
exceed $1mm...you cannot be held liable for the full amount, you are only liable for 
the potential liability on the day of K’ing unless that increase was reasonably 
foreseeable or you explicitly agreed to the changes. 
Rexnord Corp. v. DeWolff Boberg & Associates, Inc.

(7th Cir. 2002)

Π manufactured widgets and hired defendant management consultants to makes its operation more efficient and profitable.  In its K, Δ promised to install specific management systems that would result in an annual savings of $4m.  It said these savings would come about from “increased labor productivity, increased throughput, and reduced rework and scrap…” 

Δ then further stated: “Please note that we are not attempting to put a financial value on the many collateral benefits that will come about as a result of this program, such as improved customer service, improved employee morale and ongoing improvements made by your people using this process…” (Emphasis added.)

Jury found for Π and awarded consequential damages.  Δ appeals.  Held for the Π that consequential damages from breach were foreseeable, and that it doesn’t look like the jury took into account the “promise” of collateral benefits for which no recovery can be had.

The ct. says the consequences of breach were foreseeable and this case is distinguishable from Hadley: First, unlike the carrier in Hadley, DBA knew a great deal about the promisee's business and should have been able to estimate the likelihood and magnitude of the losses that it would impose on a client if it failed to honor its undertaking.  Second, the result in Hadley may have depended on the mill's failure to protect itself against the consequences of a delay by the carrier by having a spare part on hand.  In other words, there was a sense in which the mill was the author of its own loss.  In still other words, the carrier was not on notice that the mill was taking an unusual risk and had it been told that it would be an insurer against that risk it would have demanded a higher price for its service.  DBA argues that Rexnord was likewise the author of its own loss, but the evidence permitted the jury to reject the argument.

You can’t recover for the collateral benefits “promised”: But there is no flavor of commitment in the "collateral benefits" paragraph of the consulting agreement.  It is merely a prediction that Rexnord will derive unbargained-for as well as bargained-for benefits if it signs the contract.  This is further shown by the fact that Rexnord limited its proof of damages, so far as bears on the provision, to evidence of DBA's having caused Rexnord's customer service and employee morale to worsen, as a result of DBA's violating its other undertakings in the contract.  That is, Rexnord didn't attempt the impossible--quantifying the collateral benefits that DBA failed to achieve in its performance of the contract.

What are the direct damages here?  DBA's refusal to refund any part of its fee when the project failed to generate the promised savings.  (The difference in what plaintiff did save and the promised $4m in saving, those are direct damages).

What are the consequential damages?  The effect on Rexnord of the breach of various undertakings by DBA.  (Maybe b/c of the breach the morale plummets and you have to invest in massages for everyone on Friday, those are consequential damages.)

Direct damages are damages that occur first in time and in line as a result of the breach. If you sell me a good that doesn’t do what you say it will, the direct damages is the effect of it not working (having to buy another one, or accept the loss).

Consequential damages are damages that occur as a consequence of the breach but are not the primary set of damages. 

*** The Holmes/Boardman test for consequential damages: consequential damages can be awarded only if the promisor has assumed the risk of the consequences in question--has, in other words, agreed, whether expressly or as a matter of "what the parties probably would have said if they had spoken about the matter," to bear them.  Boardman thinks this analysis is still implied in the modern test—being just foreseeable is not enough.

Duty to mitigate is not really a duty.  The injured party has a duty to mitigate their losses – there is no affirmative duty such that the party causing the loss would have a right to sue, but the court can limit damages to the amount that would naturally be caused by the offending party.  
Mitigation often involves the question of what a reasonable businessperson would do.  However, if you attempt to mitigate but fail, your duty is satisfied.  

- 
Attempted mitigation often costs money...the expenses associated with mitigate are 
included in consequential damages.  

-
Any attempt at mitigation must be reasonable.  If you have unlimited means you can 
mitigate in nearly any situation; however, this is not reasonable for the average 
businessperson.

Personal Services and Jobs:
If you are fired from a job that you truly enjoy and the other party is at fault (assume you have an employment contract) you must make a reasonable attempt to mitigate.  For example, if you are a lawyer and then get a job at McDonalds this is not reasonable mitigation because the pay differential is not reasonable.  However, if you get another job as a lawyer you might get six month’s of salary as compensation given that you mitigated in a reasonable manner.
Liquidated Damages:  These are clauses written into a K that allow the parties to avoid litigation and generally provide for a set calculation of damages (either a monetary amount or a formula for determining the amount).  Sometimes this is an incentive for the other party to not breach – this is a dangerous option – if a court figures out that this is the goal of the liquidated damages clause they will often not enforce the clause.

-
Courts don’t like these clauses: 1) discourages efficient breach, 2) often used by unsophisticated parties, 3) party with more power in the K can seek over-compensation, 4) these clauses can sometimes lead to more litigation. 

Contract’s Review Session

Tuesday at 5pm is the last time to send questions to Boardman.  

Answer these questions in more than one way even if it is pretty clear that only one direction is appropriate. 

I.
Statute of Frauds:  when dealing with the “not to be performed within one year” 
provision of the statute the time begins to toll at the making of the contract, and not 
the initiation of the performance.  Remember, this is interpreted as something that is 
not performable within one year. 


A.
One year plus one day triggers the statute of frauds.


B.
At-will employment contracts are considered to be for an indefinite term, and do 


not trigger the statute of frauds.



1.
As long as any party can rightly claim that the K is not performable within 



one year the statute may be triggered.



2.
If something falls “within” the statute of frauds it means that the statute is 



triggered and must be satisfied.



3.
If the statute is “satisfied” that may mean that there is a writing.



4.
If you can show that the statute does not apply then you are “outside” of the 



statute. 


C.
Courts prefer to not be bound by the statute of frauds so they will generally find 


that something can be performed in one year even if that is unlikely (finishing a 


building on time, etc.).



1.
The § constrains the parties.



2.
Many ordinary parties are not aware of the requirements of the §.


D.
Partial Performance



1.
Schwedes case (sp?)



2.
This tends to be a looser for employment cases

II.
Excuse Doctrine


A.
Risk – How do we show that one bears the risk?



1.
Sometimes a court will find that one party takes a risk without it being 





specified in the K – i.e. they talked about it, they assumed the risk, they 




hedged against the risk. 



2.
Be aware that trying to figure out what party bears the risk will be part of the 



court’s calculation.


B.
Mutual Mistake



1.
“Basic assumption upon which the K is based.”




a.
No magic formula for this one, just something that is not tangential.




b.
Be sure to go through at least two of the excuse doctrines.



2.
Look at the second Alcoa case, p. 860 – Boardman does not like the outcome.




a.
Court discusses commercial impracticability and frustration and combines 



them, but these concepts are meant to capture different problems



b.



C.
Frustration of purpose.



1.
Frustration must be of the joint purpose of the parties in the K.



2.
You must show the court that there is a joint purpose.

III.
Anticipatory Repudiation


A.
What constitutes an acceptance of repudiation?



1.
You can orally say (though some jurisdictions require it be in writing, and this 


is recommended) that you accept the A.R.



2.
You can materially change your position so as to mitigate  – this is also a 




form of acceptance.



3.
UCC 2-611(1) 


B.
Damages



1.
Damages are calculated...



2.
Look to UCC for this information


C.
Anticipatory repudiation v. Anticipatory Breach



1.
If the repudiation is accepted the other party looses the right to retract.



2.
Breaching party may perform anytime up until the date performance is due 



unless the A.R. is accepted.


D.
Assurances


1.
Under most common law you could not seek assurances, and some 






jurisdictions still support this theory.



2.
Under UCC you are entitled to seek assurances and treat silence as 





repudiation.




a.
Reasonable period of time...not to exceed 30 days.




b.
Time may be shorter, it is really industry-specific.



3.
Threatening to withhold performance until the other party performs is not 




seeking assurance – suspending ones own performance until the other party 



performs is  not valid; you may only suspend performance until they promise 



to perform.

IV.
Parol Evidence


A.
Does the required level of clarity exist?


1.
Is the language ambiguous?



2.
Res. 1 and 2



3.
More likely to get evidence in to show ambiguity.






a.
Evidence showing contradiction is not generally admissible.




b.



B.
Judges generally entertain all parol evidence and then decide whether it is 



admissible. 

V.
Damages


A.
Figure out damages under expectation, reliance, and restitution.



1.
You can always raise specific performance even if it is not brought up in the 



exam question.



2.
If expectation and reliance damages come out to be the same you probably 



did something wrong.


B.
Sometimes restitution and reliance are the same.  

