Contracts – Final Exam Outline
I. Making a Contract

A. Generally

· Elements: 1) Offer/Promise, 2) Acceptance/Bargain, 3) Consideration

· The PBC elements are established by 2nd Res. § 2; OAC elements are common law.

B. Offer – 2nd Res. § 24

1. Manifestation of willingness to enter into a bargain

2. So made as to justify

3. Another person in understanding that his assent to that bargain is invited and will conclude it.




1). Gives the power of acceptance to the offeree




2). Look to Lucy and Leonard for examples




3). Promise is the term used in 2nd Res. § 2: a promise is a 





manifestation of intent to act or refrain from acting in some 



way such that the promisee is justified in understanding 




that a commitment is made.



-  Person making the promise must be the promisor


-  Person to whom the promise is directed must be the promisee, and if 


    other than the promisee that person is a beneficiary

C.
Acceptance – 2nd Res. § 50(1):


1) A manifestation of assent


2) To the terms thereof made by the offeree


3) In a manner invited or required by the offer.

- 2nd Res. § 50(2): Acceptance may be made by performance in which case only partial performance is required for acceptance to have been given under common law.
- The Offeror gets to specify terms of acceptance and how long the offer remains open.


1) Objective Test: only the party’s outward manifestation of intent 



     matters.  This is the test commonly used today. 



2) Subjective Test: this is an actual intent (meeting of the minds) theory 


    that is no longer used today.  It held that the party’s intent (what they 


    were thinking) at the time matters to whether a K was formed.


      1. Methods of Acceptance - 2nd Res. § 19 Conduct as Manifestation of Assent:


1) Words, acts, or failures to act can bind



2) Conduct must be voluntary to count (intent doesn’t matter, only 



     voluntariness; auction example)


      2. Acceptance by promise



i.
Commitment is required, not just acknowledgment



ii. 
Must be conditional (i.e., based upon performance)

iii. Acceptance cannot vary the terms such that it becomes a counteroffer


      3. Acceptance by performance



i.
Unilateral K




- K is formed only when performance is completed




- Part performance renders the offer temporarily irrevocable for a 



   reasonable period of time




- Offeror can stipulate that the offer is revocable



ii.
Bilateral K

· part performance or beginning performance forms a K

· part performance renders offer temporarily irrevocable for a reasonable period of time

· Offeror can stipulate that it is revocable, but once the K is formed (i.e., part perf. from the roofing company case) it is irrevocable


      4. Silence or dominion as acceptance; Silence can be acceptance if:



i.
Offeree takes benefit of the services offered (acts, manifest intent)



ii.
The parties have agreed to such beforehand



iii.
Such an acceptance is in the normal course of dealings


      5. Mailbox Rule



- Generally, acceptance is valid when sent (placed in the mailbox) whether 

   or not it reaches the Offeror



- Remember that the Offeror can specify any terms of acceptance


      6. Revocation of Offers



i.
rejection or counteroffer automatically revokes the original offer



ii.
lapse of time

iii. revocation by Offeror

iv. death or incapacity of either party

v. non-occurrence of any conditions of acceptance (think option K’s)

vi. revocation by Offeror occurs when received by offeree – either actual or constructive receipt is sufficient (i.e., knowledge that the Offeror does not intend to perform) and so the mailbox rule does not apply for revocations unless stipulated in the K


      7. Counteroffers



i.
2nd Res. § 39



a) Any response to an offer that differs from the original offer is a 



    counteroffer 




b) Offeree’s power of acceptance is generally lost when he makes 



     a counteroffer



ii.
Mirror Image Rule: acceptance only occurs when offeree agrees to 



the exact same terms as the offer.  If the terms differ in any way 



there is a counteroffer.

iii. When one or both parties have performed like that is a K the parties become bound to the last version of the K.

I. UCC 2-207 was developed to replace the “Last Shot” doctrine

· New or additional terms do not create a counteroffer unless acceptance is conditioned upon acceptance by the other party of the new terms

· These additional terms are proposed changes to the K unless one or more parties is a merchant.  If merchants then terms become part of the K unless:

a) offer expressly limits acceptance to the terms of the offer

b) the new or add’l terms materially alter the K

c) the new of add’l terms are objected to in a reasonable period of time after they are noticed

iv. Box-top and shrink-wrap licenses are generally enforceable (Hill v. Gateway) 

D.
Consideration



Generally, a K will not be enforceable unless it is supported by 



consideration.
· bargained-for exchange theory

· benefit/detriment rule (no longer in common usage)

a) Detriment: promisee gives up something of value or circumscribes his liberty in some way (i.e., a legal detriment) 

b) Exchange: promise is given as party of a bargain; promisor makes a promise in exchange for the promisee’s giving of value or limiting of his own liberty

c) Modern Use: Cts. Rarely use benefit-detriment theory anymore; it may be mentioned along with bargained-for exchange theory but few cases rely on consideration




1).  Consideration mainly serves to limit the enforcement of 



promises to make gifts (Kirksey, gratuitious gift) and business 



situations where one party really has not promised to do something 


(adequacy of consideration).




2).  Peppercorn Theory: (adequacy doctrine) Courts will not 



typically refuse to enforce a K b/c of an alleged inadequacy of 



consideration, but instead will honor the values placed on items b 



the contracting parties (Batsakis & Wolford) 




3).  Nominal Consideration Doctrine:  disparity of value sometimes 


indicates that the consideration was not actually bargained for but 



was a formality or pretense (In re Greene)

E. Enforcing Promises: in some cases a promise may be enforced despite the fact that one or more elements of a valid K is lacking.

1. Promissory Estoppel – 2nd Res. § 90(1)
a) Is there a promise?

b) Should the promisor reasonably expect reliance?

c) Was there actual reliance?

d) Is the only way to avoid injustice the enforcement of the promise?

i. Remedy for PE is not necessarily specific performance, damages may be awarded to make Π whole again

ii. Typically, inter-familial promises are not enforced through PE for public policy reasons (Ricketts) 

iii. PE may be applied to promises made in an employment context when there is justifiable reliance (Feinberg) 

A) Charitable Subscriptions

i. a written promise to pay will generally be binding w/o consideration or detrimental reliance

ii. oral promises are usually not enforceable w/o detrimental reliance

iii. Salsbury (written & enforced) & Congregation Kadimah (oral & not enforced b/c there was no detrimental reliance

B) Preliminary/Incomplete Negotiations
i. PE is not normally used to enforce these

ii. An agreement to agree is no K and is not enforceable under PE (Coley v. Lang)

iii. Risks of negotiation – parties sometimes take risky actions during negotiations in order to reach a final agreement.  These risks are not assigned by the K and so PE is not used. 

C) Promises to Insure

i. Such promises are nearly always enforced using PE b/c there is always detrimental reliance in this type of case

ii. Look to East Province Credit Union v. Geremia (car loan insurance and subsequent auto accident) 

2. Material Benefit Rule



This is the weakest form of enforcement and is only used when no 


K can be found under PE or the consideration doctrine.



A)  MB Rule may apply when the promisor has received 




something from the promisee of value in the form of money 


or other material benefits under such circumstances as to 



create a moral obligation to pay for what was received, and 



later promises to do so.



B) 2nd Res. § 86 Promise for Benefits Received



1)  A promise is made in recognition of a benefit previously 


received by the promisor from the promisee is binding to 



the extent necessary to prevent injustice.




2)  A promise is not binding under subsection (1) if: a) the 



promisee conferred the benefit as a gift, or for other reasons 


the promisor has not be unjustly enriched; or (b) to the 



extent that its value is disproportionate to the benefit.



C) An MB consists of: 1) a benefit previously conferred, 2) a 



promise to compensate, and 3) it is unjust not to enforce the 


promise. 




i.
Generally, past consideration is equivalent to none 




at all; Mills v. Wyman (sick son) 




ii.
Promises of non-donative material benefits may be 




enforced; Webb v. McGowin (saved life at mill) 


F.
Indefinite Contractual Agreements



1.
When indefinite the ct. looks at the intent of the parties and the 




difficulty of determining a breach or remedy (typically remedy).


2.
Traditional common law approach stipulated that there was no K if the 


terms were indefinite, but the modern approach finds that if there is an 



intent to be bound the terms can be filled in later (UCC wants to 



uphold K’s).




a)  Common Law – 2nd Res. §33:





(1) Manifestation of intent, though intended to be an offer, cannot 





be accepted to form a K unless the terms are reasonably 





certain.  (2) The terms of a K are reasonably certain if they 





provide a basis for determining the existence of a breach or 





giving an appropriate remedy.  (3) The fact that one or 





more terms are left open may show that a manifestation of 





intention is not intended to be understood as an offer and 





acceptance. 




b)  Modern UCC - § 204 Formation in General; § 2-305 Open Terms





The court will look to the intent of the parties to see whether they 




meant to be bound and will fill in the missing terms with 





reasonable ones or use UCC gap-filler provisions.

i. K may be indefinite for various reasons, including:

a) unforeseeable circumstances

b) purposeful vagueness

c) costly to define terms

d) parties have not agreed

ii. Indefiniteness may be tolerated in long-term K’s when the course of dealings can make a K more definite, when only minor terms are indefinite, or when the indefinite terms are not at issue in the K.

iii. Indefiniteness may not be tolerated when specific performance is sought, in the case of open rental agreements, if the term is missing b/c the parties failed to come to an agreement, the indefiniteness gives one party complete power, if the indefiniteness is a material term and there are no extenuating circumstances. 

II. Output and Requirements Contracts

A. Output K: buyer agrees to buy every unit the seller makes, all liability is on buyer.

B. Requirements K: quantity term is determined by how much the buyer needs; conditions are that: (a) buyer must buy exclusively from the seller, and (b) the seller has to make a good-faith effort to meet buyer’s needs.

1. UCC § 2-306 protects against unreasonably disproportionate increase in quantity that are requested by the buyer.

2. Prof. Boardman thinks that this should protect against both disproportionate increases and decreases in quantity demanded (Eastern Air Lines & Empire Gas cases). 
C. Exclusive Dealing K: agreement by either the seller or buyer for exclusive dealing in a specific good imposes, unless otherwise agreed, an obligation by the seller to use best efforts to supply the goods and the buyer to use best efforts to promote their sale (Wood v. Lady Duff-Gordon). 

1. This would be covered by UCC § 2-306

2. Examples of not using best efforts: 1) favoring ones own product sales over the product of the exclusive dealing K, 2) bad faith (i.e., buying exclusive rights and then don’t sell in order to eliminate a competitor; see Bloor v. Falstaff Brewing)

III. Employment Contracts

A. Employment at-will K’s can be terminated for good cause or no cause but not for bad cause.  No cause can be used to hid bad cause but the burden is on the Π to show that there was a bad cause (bad faith).  Employee must typically be given reasonable notice. See Wagenseller, hospital worker. 
1. Good cause = not bad cause; no cause = not bad cause; bad cause = bad faith.

2. There are 3 exceptions stating when at-will employees cannot be fired:

a) Public Policy – can’t fire for refusing to lie in court

b) Implied in-fact K – manuals, policies, conduct, words, etc. can create an employment contract.

c) Implied in-law K – employer may only be fired for cause in “right to work” states.

B. Non-Compete Clauses


1). Courts are generally opposed to these agreements


2). There are 4 requirements for these to be valid:



a. Must be related to employment or the sale of goodwill of a company



b. Must be supported by consideration



c. Must be reasonable in time, scope, and geographic area



d. Must be necessary to protect the company (Gagliardi, scope limits)
C. Modification of Existing Agreements

1. Common Law Rule: (rarely used today) if a party does or promises to do what the party is already legally obligated to do the party has incurred a legal detriment


a). To avoid the promisor must:


(1) Promise to do something in addition to the prior obligation, or



(2) Parties could rescind the first K before entering into the new K


b).
Questions:



(1) Is there an existing K?



(2) Is it fully or partially executed?



(3) Is there a modification of the K?



(4) Is there additional consideration?

2.
Modern Rule – UCC § 2-209  Modification, Rescission and Waiver


a)  A modification under this article needs no new consideration to be 


binding


b)  A signed agreement which excludes modification except by signed 


writing cannot be otherwise modified, but except as b/t merchants 


such a requirement on a form supplied by the merchant must be 


separately signed by the other party.


c)  The Statute of Frauds must be satisfied if applicable to that K.


d)  Although an attempt at modification does not satisfy subsections 2 


or 3 of the rule (see b & c above) it may operate as a waiver.


e)  A party who has made a waiver may retract that waiver by 



reasonable notification that strict performance will be required 


unless the retraction would be unjust in view of a material change 


in reliance on that waiver.



i.
UCC § 2-209 essentially eliminates the old pre-existing 



duty rule from common law



ii.
Also see Alaska Packers Ass’n & Ralston-Purina cases.
IV. Regulation of the Bargaining Process
A. Duress

1. 2nd Res. § 175 When Duress by Threat Makes a K Voidable


a) if the party is induced


b) by an improper threat


c) by the other party


d) that leaves the victim no reasonable alternative, then the K is 


voidable by the victim

2.
2nd Res. § 176 When a Threat is Improper


a) A threat is improper if:



i.
what is threatened is a tort or crime



ii.
the threat is civil or criminal prosecution

iv. the threat is a breach of duty of good faith and fair dealings




b) A threat is improper if the exchange is not on fair terms, and:





i.
the threat would harm recipient and not benefit the party 





making the threat





ii.
party making the threat has significantly more power from 





prior unfair dealing





iii.
or, apply a catch-all for use of power for illegitimate means

2. Elements of Duress


1) May be physical or nonphysical (physical is 2nd Res. § 174)


2) Motive matters


3) To induce action/inaction


4) In not threatened (subjective test) then no duress


5) Wrongful threat

- See Wolf, Austin, and Post (Post is maritime and odd) 

B. Fraud – Willful and Negligent Misrepresentation/Duty to Read

1. Generally, there is (1) willful misrepresentation [active], and (2) non-disclosure [passive].

2. Concealment/Misrepresentation


a) false representation of a material fact susceptible of knowledge


b) made with knowledge of falsity or insufficient knowledge to 


warrant a representation


c) intent to induce the other party to act upon it


d) the other party must act in reliance on that representation


e) to his/her detriment

3.
Ct. will look to see if the reliance was reasonable.  Some courts look at 
whether a reasonable person would rely (objective) and others look at 
the faculties of the individual person (subjective).

4.
Two primary types of fraud: Fraud in the fractum (execution), and 
Fraud in the Inducement.


a) 
Fraud in the execution: makes K void; misrepresentation of the 


very nature of the K – ex: husband had wife sign credit line 


documents, they were actually divorce papers.


b) 
Fraud in the inducement: makes a K voidable, action or comment 


which induces the other party to act (this is the most common) 



i.
Π may rescind the K and return to status quo



ii.
May affirm the K and seek damages

iii. Willful misrepresentations are fraud in the inducement even if they are disclaimed in the K by the “merger clause” which disclaims all prior representations (Dannan Realty) 

iv. The risk of fraud cannot be allocated by K – that risk is always born by the party perpetrating the fraud
5. Fraud – Disclosure and Concealment

· 2nd Res. § 160 Concealment Defined: Action intended or known to be likely to prevent another from learning a fact is equivalent to an assertion that the fact does not exist.



i.
K is voidable – 2nd Res. § 164(1)


ii.
2nd Res. § 161: There is a duty to disclose when a 


person’s non-disclosure of a fact known to him is 


equivalent to an assertion that the fact does not exist 


only when:



a). disclosure is necessary to prevent a previous 




assertion from being a misrepresentation or from 



being fraudulent or material



b). when an assumption by the other party would be 



corrected by the disclosure and that assumption is 



material to the K


iii.
Courts often consider 3 factors from Reed v. King:



a).
gravity of harm inflicted by nondisclosure



b).
fairness of placing duty of discovery of facts on Π



c).
impact on stability of K’s if rescission is allowed


iv.
Look to Obde (termites), Reed (murders), and L&N 


Grove (Disney) for more examples

V. Capacity to Contract

A. Infancy

1. Test for age (now 18, formally 21) is a bright-line test


a)  covered by 2nd Res. § 14 – age is all that matters


b)  K’s with minors are voidable by the minor

2.
Disaffirmance


a)  minors may disaffirm a K at any time while under age 18 and for a 


reasonable time thereafter (Keifer and Halbman, cars) 


b) 
cannot give up right to disaffirm while still a minor, but parents 


can waive this right for them (Shields) 


c)
Ratification of K: a minor may ratify their K’s and give up their 


right to avoid as soon as they become 18 – they will no longer have 

any right to disaffirm the K



i.
If K is disaffirmed minor must return goods in whatever 



amount/condition remains



ii.
Minors cannot disaffirm a K for necessities (food, clothing)



iii.
Some jurisdictions vary regarding how much restitution, if 



any, a minor must make when they disaffirm.  Mass. bases 



this on the education of the minor and whether or not they 



actively lied about their age. 

B.
Mental Incapacity

1.
2nd Res. § 15 Mental Illness or Defect 


a)
A person incurs only voidable K duties by entering into a 



transaction if by reason of mental illness or defect he is 1) unable 


to understand in a reasonable manner the nature and consequences 


of the transaction, or 2) he is unable to act in a reasonable manner 


in relation to the transaction and the other party has reason to know 

of his condition.

b)
Where the K is made on fair terms and the other party is w/o 


knowledge of the mental illness or defect the power of avoidance 


under subsection 1 (a above) terminates to the extent that the K has 

been so performed in whole or in party or the circumstances have 


so changed that avoidance would be unjust. 

2. 2nd Res. § 16 Intoxicated Persons


a)
a person incurs voidable K duties if the other party has reason to 


know of intoxication, and 1) he is unable to reasonably understand 


the nature of the transaction or, 2) is unable to act reasonably in 


relation to the transaction (Williamson, drunk woman sells home) 

B. Public Policy – Illegality/Immorality

1. Courts refuse to enforce K’s based on public policy for 2 main reasons


a)
discouraging a certain type of behavior


b)
to refuse the benefit of judicial affirmation when parties have 


unclean hands

2.
What is against public policy?


a)
usury, gambling, restraints of trade, slavery, prenuptial agreements


b)
generally parties are left as they are and there is no restitution

3.
Applicable Cases


i.
Watts: betting on horses, restored losses of Π and screwed the Δ 


(bookie) by not refunding winnings that had been paid out from the 

illicit activity.


ii.
N.Y. Football Giants, Inc.: K was void due to unclean hands


iii.
Roddy-Eden v. Berle: K to publish a book was not valid b/c its 


purpose was to defraud the public.  Unclean hands of both parties. 

