Civil Procedure  - Week 1

Office is Rm 419     Hours: 1-2, 3:15-4:15 on Tuesday and Thursday, and also 7:30-8 on Tuesday and Thursday nights.
Questions will be on a volunteer basis. There may be a bump-up for volunteers.

This is the law that governs the enforcement of civil law. This course does not involve criminal procedure or substantive civil law. 

We’ll both learn the law and the activity that governs the law. Ex: we’ll learn the law that governs a complaint but won’t necessarily know what a complaint is. 

There will be few cases, most of the reading will be in statutory language. A large part of this class involves constitutional law. 

Structure of a court system:

1) trial courts


- original jurisdiction


- may issue a judgment or dismiss the case (could then go to 2)


- may dispose of a case otherwise


- only final judgments are appealable

2) appellate courts


- take the facts that are determined at trial and look for legal errors, no new facts

Federal District courts are trial courts ( Courts of appeals (divided into 13 circuits), 1-11 are spread over the nation (we are in the 4th), there is a separate circuit for DC and then one federal circuit which handles only IP, tax, etc.

- Circuit Courts, Courts of Appeals and then Supreme Courts are the general order

- the Supreme Court (USSC) must receive a writ of cert. and may still not take a case, there must be a split between two circuits for them to take a case in general – they are trying to resolve disagreements between the circuits

- USSC may take state cases when an issue of federal law is involved at the state supreme court level

Applicable laws for a Fed. Trial court:

1). U.S. Constitution


- Art. III, Sec. 2 for example controls jurisdiction


- Controversies between citizens of different states (diversity jurisdiction)


- 5th Amendment: due process of law clause


- Personal Jurisdiction under 14th Amendment


- If a statute violates the Const. then the Const. takes priority (Art. III and 5th 


Amendment are the most common)


- the USSC is the only one that, according to the Const., is required to exist; so 


Congress may regulate the lower courts

2). Federal Statutes (28 USC § 1331) for example

3). Federal Rules of Civil Procedure


- they are presented to Cong. and if Cong. does not object they are adopted


- these are not created like normal laws; there is only an option to veto by Cong.


- the USSC creates these rules and this power was delegated to them by Cong. 

4). Federal Common Law procedural rules


- this is law that is made up by the court wholly; there is no interpretation


- these laws govern procedure in fed. courts 


- law of preclusion; this is not governed by FCP but is controlled by federal 


common law – ex: future actions are precluded after a judgment on the 


issue has been made


- federal common law is trumped by FCP ( FCP is trumped by statutes ( 


statutes are trumped by the Constitution

Applicable laws for state courts:

1). U.S. Constitution


- primarily under the 14th amendment ( makes the articles of the Const. apply to 


the states

2). State Constitutions

3). State statutes


- long arm statute restricts the scope of personal jurisdiction

4). State procedural codes


- analogous to the FCP rules

5). State procedural common law

Preclusion, Personal jurisdiction, subject matter jurisdiction, Eerie (venue)

Drafting a complaint:

1). Rule 10(a) – Caption, name of parties, title of action, file number and designation, etc. 

2). Rule 7(a) – designation of complaint

3). Rule 10(b) – statement of how you were wronged or claims of defense


- how detailed does this have to be? [Rule 8(a) provides an answer]


- must include an allegation of jurisdiction, both personal and subject matter


- don’t go into detail to show why there is jurisdiction, simply show facts

4). Form 9


- somewhat archaic and rarely used these days

5). Rule 8 – claims for relief

How does the complaint serve an important function in the trial?

· these facts are stipulated and so if they are admitted to by both parties it is not an issue for the jury

· this makes the complaints longer but makes the trial more efficient

· Π is limited to those legal arguments that are addressed by the complaint

Complaints can often be amended after discovery to include new details/actions. FCP Rule 8(a) favors vagueness rather than specificity in the initial claim. Δ may make a motion for a more definite statement if the original claim is too vague. 

The filings are often used to weed out frivolous suits and those without merit.

· “strike suits” are without merit but hope for a settlement that is less than the associated legal expenses; settlement promotes more of these suits

·  deter behavior through the threat of a suit (i.e., libel or slander suits)

· sometimes one or both parties do not know that the case has no merit

Can we use the pleading standards to weed out these frivolous suits?

· Is it the case that what happens adds up to a violation of law? 

· Is there evidence that supports the alleged facts? (Private Securities Litigation Reform Act is an example of this).

· FCP Rules does not require that any evidence be mentioned in a complaint b/c it may put an undue burden on the Π – discovery allows one to compel info from the other side but this cannot be done until the “discovery phase” begins, so this evidence is not available when the complaint is filed 

· Motion for summary judgment may be made after discovery if evidence is insufficient to support the claim

· Rule 11 prevents parties from lying in the pleadings – it promotes honesty in the initial claim and there are sanctions for violation of this rule
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Complaints may often be amended. When the Δ admits to allegation sin the complaint those issues need not be addressed at trial. The complaint also gives guidelines as to what may be found in discovery – this process may be very expensive and so it must be focused to the extent possible. 

· if we heighten the pleading standards it might be more likely that frivolous suits are eliminated before they reach trial (this is often used by the states, but not at the federal level) ( this is a fact pleading system

· Fed uses a notice pleading system. Form 9 is a legally sufficient version of a complaint for purposes of a federal filing. 

· If we have a system that requires heightened pleading the Π is more likely to throw in every bit of evidence that he has. This makes complaints far longer and very unwieldy. If complaints are longer it makes it harder for the Δ to review them and admit/deny facts in the complaint. 

· If we’re using a fact pleading system how do we know that the Π isn’t lying? It won’t come out until after discovery that the Π is lying! The point of a fact pleading system is that cases should be dismissed early on if they are insufficient – i.e., before discovery; but this is not the case and so the fact pleading system fails in this respect. ( the fact pleading system is supposed to get rid of bad complaints in the pleading stage but this does not really happen

· Π’s are worried about being caught in a lie at the end of discovery in both notice and fact pleading systems…Rule 11 sanctions. Rule 8(a) requires that you say enough to establish a case, but does not require a broad explanation as we would have with a fact pleading system. Rule 11 must be enforced in both pleading systems for either to work properly. 

Detailed fact pleadings get expensive and difficult to deal with. 

As Δ’s become larger they have more resources for hiding the evidence that goes against them before discovery. How do we balance the concerns of “fishing expeditions” (stating a valid claim and then trying to find evidence that might support it during discovery) and throwing out meritorious claims (by asking for too much evidence in the pleadings)? 

· Fed claims rely upon summary judgment and Rule 11 to throw out frivolous complaints

· A second type of frivolous case is when you have plenty of evidence and say nothing false, but all of the evidence does not add up to a valid claim. Pleading standards that weed out this type of case must be certain that the complaint satisfies each element of the cause of action. Allegations of personal and subject matter jurisdiction help to eliminate this type of frivolous complaint.

· Rule 12(b)(6) may require dismissal for failure to state a claim. Rule 8(a) controls the detail of a complaint. If a complaint is sufficiently specific but does not include all of the elements of a tort it may pass 8(a) but fail on 12(b)(6) grounds. ( typically Rule 11 sanctions are not brought against people who fail to state a claim…this rule typically applies to egregious acts. 

· It is possible to violate Rule 8(a), but still satisfy 12(b)(6).

Kirksey v R.J. Reynolds (1999): Rule 8(a) is satisfied, but there is vulnerability to a 12(b)(6) dismissal b/c the claim does not add up to a cause of action. Both rules will be brought up by motions by the Δ. 

Court has an obligation to dismiss an action that lacks subject matter jurisdiction b/c to take the case would put them in violation of the Constitution. 

Conley v. Gibson:  Black steamship workers are suing their union for failure to represent them. Under 8(a) it is not necessary to allege specific facts that support the claim. A complaint should not be dismissed for failure to state a claim unless it can be proved beyond doubt that the Π can prove no set of facts that would entitle him to relief. 

There is a burden on the Π to make allegations and affirmative defenses. There is no burden to allege claim preclusion. The burden of proof in civil cases is a preponderance of the evidence. Π has the burden of proof with all the evidence of allegations. Δ has the burden of proof on statute of limitations and claim preclusion.

· form books for each state include sample complaints for each cause of action 

Sierocinski v. E.I. DuPont De Nemours & Co., 1939:     complaint alleging negligence in the manufacture of a blasting cap that exploded during crimping which was required for its use. There was first a motion for a more definite statement and the Π responded accordingly. The amended claim still failed to set forth any specific act of negligence and did not satisfy the pleading standards because it was not sufficiently specific. 

· Rule 8(a) allows the Δ to get the specificity of the claim that they want

· Form 9 is negligence in general (example applies to driving a car) but this specific case requires far more detail – dynamite manufacture is more complex than driving a car

· The final disposition of the case shows that there was no evidence of negligence. The jury found for the Π, but the court of appeals found that this was unreasonable and a jury should not have heard the case – it was a matter of law alone and not factual. 

· Rule 8(a) was satisfied in this case but the court later determined that there was no evidence of negligence. 

Rule 9(b): this is a heightened pleading requirement for fraud and mistake (fraud can be an affirmative defense for breach of K). Why is there a heightened pleading standard in respect to fraud? Answer: The Δ will need to know exactly what they are defending against. There must be some particularity about what was said and in many cases the exact wording of what was said will make a difference as to whether or not there was fraud. 

· this is notice pleading for a particular action

· when a breach of K action is brought fraud is the most common complaint, thus it is often brought up frivilously 

· this function could be performed by 8(a) as well and could be easily solved by fact pleading, evidentiary proceedings, or discovery

· 9(b) often results in very large and voluminous complaints

*** 9(b) and Rule 11 for Tuesday
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Rule 9(b) Fraud, Mistake, Condition of the mind:


In all averments of fraud or mistake, the circumstances constituting fraud or mistake shall be stated with particularity. Malice, intent, knowledge, and other condition of mind of a person may be averred generally.

Rule 11 Signing of Pleadings, Motions, and Other Papers; Representations to the Court; Sanctions:


For the full text - http://www.law.cornell.edu/rules/frcp/Rule11.htm

(a)  Signature



- Every pleading, motion, or other paper shall be signed by at least one attorney of record, or may be stricken unless the omission is promptly corrected after called to the attention of the offending party. 



- Pleadings need not be verified or accompanied by an affidavit.


(b)  Representations to Court



- Complaint is not being presented for an improper purpose.



- Claims are warranted by existing law or a non-frivolous extension thereof, or the creation of a new law



- Allegations are factual and have evidentiary support, or will have such support after discovery



- Any denials of fact are warranted by the evidence.


(c)  Sanctions


(d)  Inapplicability to discovery

Notes

Fed civ pro rules: better to weed out frivolous claims after you know the evidence that each party has. All that is initially required is the notice pleading. This is just as generous to a Δ making an affirmative defense as it is to the Π. 

Separate issue is not of how detailed the complaint has to be (factual allegations), but you have to state a claim. This has to be done or we appeal to Rule 12(b)(6). Π does not have to state why the facts add up to a violation of law or state which law was violated; though if you don’t do this it tempts Rule 12 exposure. This is not a challenge of evidence, this is a challenge that the facts just don’t add up to anything. 

· use form books

· make sure that you allege all of the elements of each action

Rule 8(a), only a short statement of claim of fact is required. No detail is required and no evidence needs to be presented. 

Alternative pleading is okay under the fed rules. Alternative claims may be mutually exclusive. This new rule is generous and seems to understand that you may not have enough evidence to fill out your cause of action until after discovery. 

Rule 9(b): requires greater specificity in allegations of fraud. Simply changing one word can change the meaning of an entire statement. 

· Prof thinks that Rule 11 is a much more efficient way of getting rid of these frivolous actions that are also expelled by 9b

· It is difficult to use pleading standards to get rid of frivolous actions. 

Fraudulent statements:  There must be a false material misrepresentation with knowledge of falsity, and the Π must reasonable rely on this statement to his detriment.

· particularity requirement of 9b requires one to show who made the statement

· sometimes an exact quotation is impossible; in informal relations the statement might have been made on multiple occasions in many different forms

· this requirement is rather flexible depending on certain factors which might include the sophistication of the parties involved, etc. (little old lady v. mutual fund manager)

· there is an exception for scienter; you need evidence to show the state of mind of another – evidence is needed to prove this factor that cannot be obtained until discovery

· particularity as to falsity might simply include more details as to why the statement is false (foundation is rotting, it was built on a landfill, etc.)

· predictions and generalities may negate the knowledge of falsity (knowledge of falsity requirement gives some leeway in the cause of action b/c it is difficult to prove until after discovery ( actual falsity requirement is strict). In order to be particular about predictions you must be particular about what’s in the Δ’s head – a lack of support for making a statement may make a statement actionable. 

PSLRA Requirements: securities fraud actions; 1) allege each statement that is supposedly misleading, 2) reasons why it is misleading, 3) facts must be stated with particularity on beliefs on which it was formed, 4) you need to show the state of mind and must give facts that tend to show a state of mind (scienter) [this is different from 9b]. 

· these complaints often end up being very, very long

· Π’s usually just throw in as many facts as they can to hope something sticks

Rule 8(e)(2): this allows pleadings in the alternative (both defendants and causes of action) – sometimes these things are mutually exclusive. Pleading rules allow this b/c you might not have enough evidence to fill out the claim until after discovery. You can actually plead two scenarios that are inconsistent but still not violate Rule 11. 
Rule 11: this punishes frivolous actions. There is a requirement of honesty about facts and law. Also requires a reasonable inquiry. This is a requirement of signing pleadings and papers filed with the court – this is not applicable to discovery, but Rule 26(g) pertains to frivolous discovery requests or unreasonable denial of documents. 

· nothing filed with the court is sufficient unless signed by the lawyer

· signing certifies the following: read the pleading, complaint is not being submitted for an improper purpose, claims are not frivolous and are warranted by a current law or reasonable extension thereof, there is evidentiary support for factual allegations or denial of such allegations

· Criticisms of Rule 11: There might be more litigation about whether or not the rule was applied properly [reply: rule is about deterrence rather than penalization so the overall amount of litigation should be less]

· This rule was toughened up in 1983 and then relaxed some in 1993 revisions. There used to be no continuing duty (by signing you certify…), but now there is a continuing duty to certify the validity of information if you advocate on that basis. 

Murphy v. Cuomo (1996)

· pepper spray case

· movement for summary judgment and Rule 11 by manufacturer of spray

· 42 USC §1983 Allows for a private right of action for damages resulting from violation of a constitutional right (civil rights typically) – Zarc (mfg), however, is a private party and you cannot sue private parties under this act, only state and government actors

· Π also sued under a federal drug statute – there is no private right of action for this statute…the state has to enforce violations

· The court grants summary judgment b/c Π does not have any evidence at all that Zarc was involved in a conspiracy, nor would they be likely to find such evidence from discovery – no reasonable jury could find in their favor

· 11(b)(3) is applied and sanctions implemented b/c the allegations did not have evidentiary support when the complaint was filed and were not likely to have any support after discovery (in fact, they did not after 20 months of discovery) – you have to specifically identify those allegations that do not currently have evidentiary support but will or should have support after discovery

· sometimes there is evidence that favors the discovery of more evidence later on, this existed in the blasting cap case but does not in this case

· drug law: there is no ability to change the law (extension of an existing law that is allowed by 11(b)(2)) and there is a violation of Rule 11 b/c the argument that the court should ignore the lack of private right of action associated with the drug law would be a frivolous argument

Sometimes it is appropriate for a motion to dismiss for failure to state a claim to be applied but no sanctions under Rule 11 should be applied. 

· a non-frivolous argument for the extension/modification of a law

Service rules and answers will be covered on Thursday.
Rule 11 Violations:

· suit should not be frivolous

· motions should not cause needless delay, unreasonably increase the costs of litigation, or be legally unwarranted ( a warranted motion could be sanctioned if it were for the purpose of delay, but another provision of Rule 11 prevents that from happening

· factual contentions are not based on evidentiary support (or there must be evidentiary support for the theory that evidentiary support will arise after discovery)

· must be a non-frivolous argument for the modification, extension, or reversal of law

· it is possible for a case to not withstand a motion to dismiss but also not be sanctionable under Rule 11 (think §1983 suits before Plessy – no right of action under the 14th Amendment until the courts later decided that there was)

· when you’re pleading in the alternative the court can say that some of the allegations are frivolous while others are not

· a motion for Rule 11 sanctions can be frivolous such that it triggers a motion for Rule 11 sanctions by the other party

If you file a suit that is outside of the S/L the other party could file for Rule 11 sanctions on the grounds that the allegation is not warranted by existing law (S/L is an affirmative defense). 

Do you have to actually present a non-frivolous argument or does there just have to be such an argument available? 

· this problem has not been adequately resolved by the courts

Parties who can be sanctioned: 1) counsel, 2) law firm, 3) witnesses, 4) client

If the client is responsible for a violation of Rule 11 then the client cannot be sanctioned monetarily. 

Sua Sponte – Rule 11 can be brought up without anyone making a motion for sanctions.

Courts often act in a way that lowers the costs for the court but may greatly increase the expenses on the litigants. 

Alternative pleading is now allowed but all contentions must satisfy Rule 11 – thus, there must be evidentiary support for all fact patterns even thought they may be inconsistent and mutually exclusive. Rule 11 can be satisfied through the personal testimony of the Π. 

· pleading in the alternative can damage your credibility

· the costs of pleading in the alternative can be outweighed by the potential benefits

Pleading Period

S/L is very important and deadlines are different in federal and state courts. In federal courts the time stops running when the complaint is filed. In state courts the time might not stop running until notice has been served. 

Forum shopping – first party to commence the suit generally gets the court that they file in. 

Service must be made by a summons (see Rule 4a) – you have to be served with both a summons and a complaint. The summons is the official order of the court while the complaint can be drawn up by anyone. The summons shows that the complaint is official and has been filed with a court – it is signed by the clerk of the court and bears the seal of the court. 

· states how much time the Δ has to answer to avoid a default judgment

· 5th Amend. due process clause for federal filings, 14th Amend. would apply for state courts

· if there is no response within 20 days then there is a default judgment, but if within 120 days (Rule 60) of judgment the Δ finds that there was a suit against him he may ask that the judgment may be set aside

· service is not the same thing as personal jurisdiction – while service may create personal jurisdiction this is not always the case, you must make sure that you have both in every instance

· if services is improper and you don’t get notice there is a default judgment for Π – you may then have to get a judgment on the debt to enforce payment of the default judgment. If you default you can make certain challenges – these are known as collateral attacks (they do not attack substantive facts, only procedure)…inadequate notice is the most common attack, but can also challenge on personal jurisdiction, subject matter jurisdiction, and others. You can not use a collateral attack on a judgment to which you were a party because you waive those defenses by failing to bring them up in an earlier action. 

· 12(b)(5) motion will dismiss the action for a failure to properly serve notice (inadequate service); there is also a motion for inadequate process

· waiver of service or summons is available; you can mail a waiver of service or summons to the Δ – if they agree they get a longer time period in which to apply, and if they don’t then they have to pay the costs of service. 

Service: 

4(c) Who may serve…must not be a party to the complaint and be at least 18 years of age.

· Delivery must be made in accordance with the law of the state. 

· Deliver a copy of service and summons in hand to the Δ.

· Leave of copy of the summons with someone else who resides at the home (usual place of abode) of Δ and is of suitable age and discretion (18 is not required – there is a large grey area here).

· Serve a designated agent who is appointed to receive service of process.

Special appearance for services is allowed so that you can say that service is inadequate and there is no personal jurisdiction. 

The provision that says who may serve is 4(c)(2). The provision allowing the use of state law is 4(e)(1). 4(c)(2) was historically controlling and the inconsistency with state laws opens up certain instances to argument about whether or not valid service was made when the state and federal service rules conflict. 

Civil Procedure – Week 3 Notes

Service on individuals (Rule 4e):

1- not a party and at least 18 years old

2- pursuant to the rules of the district court 

3- delivery in-hand, or leaving a copy at the dwelling with a responsible individual who lives there

4- delivery of documents to a person who is an agent authorized to receive such documents

Rule 4 procedures are required for service upon Δ, counter-claim Δ’s, and others. Interpleaders (third party complaints) also need to be brought in according to Rule 4. 

Service on Corporations:

1- may be done in a manner prescribed for individuals under 4(e)(1)

2- by delivering a copy of the summons and of the complaint to an officer, a managing or general agent, or to any other agent authorized by appointment or by law to receive service of process and if authorized by statute as the statute requires and by also mailing a copy to the Δ


- the purpose of having an agent in each state for corporations is to ensure that there is personal jurisdiction in that state


- this agency requirement for personal jurisdiction is no longer required but it is customarily still in use


- companies will generally appoint the attorney general or some other agent of the state as their agent in that state


- delivery of service to the corporate counsel is often the best way of delivery (they’re considered to be an “officer, managing, or general agent”)

How do we interpret the requirement of delivery to an officer? Can it be left at his house with his 18 year old son; what about with his secretary? 

· the son has no duty to the corporation and so the company has no recourse against him if he just throws the service in the trash; such a service would likely be found insufficient

· service to the secretary has been litigated in the past, and has been found valid

Answers:

· this is the beginning of the pleading period and formal pieces of paper are passed back and forth constantly

· there will be an attempt to get rid of the case based on things brought up in these pieces of paper (dismissal typically by Δ, but sometimes Π can be declared winner by default or based on rule of law if all facts are agreed upon)

Terminology (know this!): 

· Π wants something from Δ (complaint). 

· The Δ files an answer to the complaint. 

· The answer is going to go through the allegations and admit, deny, or say that there is insufficient knowledge to form an opinion. You may also bring affirmative defenses at this time as well as 12(b) defenses (no personal/subject matter jurisdiction, failure to state a claim, etc.).

· Negative defenses must go through discovery before they can be disposed of since there is a disagreement as to the facts. 

· The answer often has its own factual allegations – a response to these allegations is known as a reply but cannot be made unless the court allows it.

· Counterclaims are from Δ and against Π, and often include facts and issues that are admitted. These issues may then be removed from consideration of the court.

· There is a reply to the counterclaim, and sometimes a surreply is allowed – this is a ….

· A cross claim is usually a suit between two Δ’s, Δ1 sues Δ2 – it is between parties who were originally on the same side. The responsive pleading to a cross claim is an answer, and a reply may be allowed to the answer. 

· A 3rd party complaint (aka, impleader) may exist when a Δ brings a third party into the suit such as an insurance company…again, complain, answer, and a discretionary reply and the typical papers exchanged. 

1).
Answer: admit, deny, or claim that you don’t have enough info the form an opinion.

2).
Pre-Answer motion: there is a motion for dismissal before filing an answer. The purpose of this is to reduce costs and not have to admit to certain factual allegations. There are seven types of issues that can be brought up here: 12(b)(1)-(7)…subject matter jurisdiction, personal jurisdiction, lack of venue, insufficient process, insufficient service, failure to state a claim, failure to join a necessary party.

-
if the pre-answer motion is granted the case is gone, at least temporarily

-
if the pre-answer motion is denied the Δ is allowed ten days to answer

3).
Motion to strike: often pertains to redundant or excessive material in the claim; may also relate to affirmative defenses when the party fails to state a valid defense – motion to strike that defense. 


- if you skip the procedural objections (jurisdiction, service, etc) you can still make substantive objections (failure to state a claim) – all of these objections may be made at the same time and in the same responsive pleading in order to save time. 


- special appearances are not a waiver of personal jurisdiction anymore; it used to be that by showing up to argue that there is no personal jurisdiction you created personal jurisdiction by making a presence, this wavier no longer happens.

4).
You must make an answer within 20 days unless a waiver of service has been granted, in which case you have 60 days.

5).
Waiver of defenses in pre-answer motions under 12(g) – failure to state a claim and failure to join a necessary party may not be brought up in a second pre-answer motion unless that defense was not available in the first pre-answer motion (ex: if first complaint was too vague and you had to file a motion for a more definite complaint). However, these motions can be made at any other time outside of the pre-answer motions. The reason for this narrow waiver exception is that the court does not want a large number of pre-answer motions.

-
personal jurisdiction, venue, process, and service of process are the very important waivable defenses that may be permanently waived if not brought up in the first pre-answer motion or in the first answer if there is no pre-answer motion; pre-answer motions may be amended by right (without requiring leave of the court).

- 
the defense of subject matter jurisdiction can be brought up at any time

6).
Amendment of right before a responsive pleading is served upon you – an answer can only be amended by this method if Π asks for a reply, allowed to amend up until the time the reply is served. Typically, answers are amendable by right for a time of only 20 days. 

-
if Π amends the complaint the other party is allowed 10 days to respond (or the amount given under the original pleading, whichever is longer)

-
you can amend an amendment, but it is no longer by right, it must be by leave of the court; you are only allowed one amendment by right

-
supplemental pleadings add on allegations that took place after the initial complaint was filed (new events that occur after the initial complaint)

-
after the pleading period there is a scheduling order which puts a limitation on amendments, schedules discovery, etc. 

Relation back:

Ex: I sue you within the statute of limitations and I want to amend my complaint to include PE or fraud. S/L ends and the amended complaint is filed outside of the S/L. Does the amended complaint relate back to the original complaint that was filed within the S/L?

· the amended complaint might have nothing to do with the original complaint so we don’t want all amended relations to relate back

· a crafty lawyer could find a cause of action that is within its S/L and file an amendment to throw in other complaints that are outside of their respective S/L’s

· So, relation back is only allowed when it is permitted by the law which provides the S/L ( if it is allowed under state law that sets the S/L but the action is brought in federal court then the relation back is allowed ( in some cases the federal law does not specify a S/L, in such a case you can use the S/L provided by the state in which the federal court is sitting, or you could use the S/L from the most analogous state or federal statute, or the federal court could make up a common law S/L (this is a common law procedural rule that the court is allowed to make up) ( this can encourage forum shopping since federal courts may borrow the S/L from the state in which they reside, thus different federal courts may have different S/L’s on the same matter.
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Subject matter jurisdiction can be brought up at any time. 

Failure to state a claim & failure to join a necessary party are the semi-waivable defenses.

Personal jurisdiction, venue, process, and service of process are permanently waivable.

At the end of the pleading period there will be a scheduling order to set the time table for discovery. 

Relation-back 15(c)(3): you can amend a claim to introduce a new cause of action that would have been outside of the S/L if brought on its own. Relation back is not always allowed. The events must actually be related to one another.

· if permitted by state law that sets the statute of limitations

· claim or defense arose from the conduct, transaction, or occurrence set forth in the original claim – this is the only way to “relate back” when there is a federal S/L provision

Blair v. Durham

D sued B for negligence because he dropped a piece of wood on Π’s head and hurt her badly. Π amended her claim to file suit against the people who built the scaffold instead of the people who were doing the work (the workers were not employees, they were independent contractors). Δ made a motion to dismiss on the grounds of S/L but it was denied by the court. This evidentiary overlap test is difficult to apply and we want to apply it carefully to avoid allowing in too many additional claims after the S/L has run. 

It does not have to be a breach of the same duty as long as there is an overlap in the transaction, conduct, or occurrence. Even a breach of the same duty may not always relate back. Often, when you find out new evidence of another issue during discovery that evidence will not be allowed to relate back. 

· relation back influences the drafting of the original complaint

This language (trans., cond., occur.) often comes into play in many of the counterclaim rules but it does not always mean the same thing. 

15(c)(3) was written to allow a change of the name of the party against which the suit is being filed. 


…the amendment changes the party or the naming of the party against whom a claim is asserted if the foregoing provision (2) is satisfied and, within the period provided by Rule 4(m) (120 days rule) for service of the summons and complaint, the party to be brought in by amendment (A) has received such notice of the institution of the action that the party will not be prejudiced in maintaining a defense on the merits, and (B) knew or should have known that, but for a mistake concerning the identity of the proper party, the action would have been brought against the party.
· assume that you sue a company and two unknown employees; you can later amend to add the names of those employees if those employees knew that the suit was being brought against them

· relation back would be allowed in such an instance

· in this scenario there really is no “mistake” concerning the identity of the employees; there is only ignorance of the names of the parties

Joinder: there can be joinder of claims and parties. Joinder may also be compulsory, permissive, or forbidden.

· joinder promotes efficiency of the court

· joinder limits inconsistency in judgment, facts, etc. when multiple parties are involved in a suit

· joinder can also make suits more confusing (class action cases) when there is not a high degree of overlap between the issues. 

Federal rules of civil procedure do not create subject matter jurisdiction, personal jurisdiction or venue. You must meet each of these requirements for the joinder rules to apply. 

Counterclaims – Rule 13: whenever you’re being sued you can bring a claim against the person who is suing you (most common is when a Δ sues the Π in retaliation). On occasion affirmative defenses and counterclaims are confused (contributory negligence as an affirmative defense versus claiming negligence on behalf of the Π). 

1).
Compulsory counterclaim 13(a): you have to bring the counterclaim or you will loose it and cannot bring it in a new suit. This is very similar to claim preclusion. You might be barred from bringing any other claims that are part of the same transaction…this is really a compelled joinder rule. 


- transaction, conduct, and occurrence language


- the court must be able to get jurisdiction over all parties involved


- if the court cannot get full jurisdiction then the compulsory counterclaim is not 

  required


- the claim may not be brought if, at the time of the claim, the claim is currently 
  
  part of another pending action


- federal courts have a compulsory counterclaim rule, but not all states have it – if 
an earlier court (Fed for example) has the CC rule but the later court does not you 
use the rule of the earlier court; conversely, if a state court comes first and does 
not have the rule then it does not become applicable to the later forum that does 
have the rule ( this keeps parties from being obligated to a rule that they did not 
necessarily know about


- When does the obligation for a CC arise? A pleading shall contain all causes of 
action…a motion does not count and does not trigger the CC rule. The minute you 
answer the claim the CC applies; thus, you’d want to bring a pre-answer motion if 
you can in order to avoid the application of the CC rule.

2).
Permissive Counterclaims 13(b): these do not have to concern the same transaction, occurrence or conduct, you can essentially bring in anything. This can help to limit the cost of discovery. 


- if there is a permissive counterclaim there may be a waiver of personal 
jurisdiction in some courts; other courts do not make the PC a waiver, and no 
courts make a CC a waiver of the defense
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I.
Williams v. Robinson (p. 59) (1940)


A.
Williams is suing Robinson for libel and slander



1.
Robinson moved to dismiss using Rule 13(a).



2.
This is an affirmative defense of failure to join a compulsory counterclaim.



3.
This defense should have been brought up in an answer.


B.
Ms. Williams is suing her husband for adultery and maintenance. 



1.
She was seeking and absolute divorce based on the adultery. 



2.
They are in a federal court in D.C. 



3.
This case is in a federal court b/c at that time there as no D.C. court system




a.
There is a family law exception to diversity.




b.
The federal courts do not want to entertain claims on family law issues 




simply b/c of diversity requirements; state courts are allowed to deal with 




these cases despite the failure of diversity.


C.
The compulsory counterclaim rule applies whenever you are sued.



1.
Must pertain to the same transaction or occurrence.



2.
What was the event that gave rise to the cause of action? 




a.
The libel (talking about adultery) was related to the act of adultery.




b.
The alleged adultery (act) resulted in the counterclaim.




c.
The act of adultery is not the same as the ‘talking about it.’



3.
This is not strictly the same transaction or occurrence; however, there is 




substantial evidentiary overlap.




a.
These actions should be joined for the sake of efficiency.




b.
This is the ‘evidentiary overlap’ test.



4.
The parties involved could not reasonably predict that the compulsory 





counterclaim rule would apply in this instance so it is not required.




a.
Courts tend to apply the formalistic rule of the ‘transaction or occurrence’ 




test – are they the same event?




b.
This test does not necessarily satisfy the true objective of the rule; perhaps 



the ‘evidentiary overlap’ test would be more appropriate.




c.
The evidentiary overlap test should be applied in borderline cases to sway 




the decision of the judge in your favor.

II.
Waiver arguments and counterclaims


A.
Π sues Δ and Δ brings a counterclaim – may Π bring up a lack of personal juris?



1.




2.



B.
Π sues Δ and Δ brings a counterclaim – may Δ bring up a lack of personal juris?



1. 
There is no waiver with respect to compulsory counterclaims.



2.
Courts are split on the issue of permissive counterclaims.


C.
If a Δ shows up to contest personal juris. has he waived that defense?



1.
No, Δ is allowed to have a special appearance to contest juris.



2.



D.
Π sues Δ and Δ brings up lack of personal juris and failure to state a claim – has 


he waived his right to bring personal juris by also bringing the other motion?



1.
No, he has not…no defense is waived by simple joinder with another (R. 12)


E.
Π sues Δ for battery but is filed one year after the fight, S/L for the action is one 


year.  A few weeks later Δ counterclaims for his damages from the fight.  Is this


counterclaim barred by the S/L?



1.
This is not ‘relation back’ b/c that would involve the Π amending his 





complaint; here it is the Δ. 



2.
Π is not prejudiced by this counterclaim outside of the S/L b/c he was 





informed of the suit against him within the S/L - as of the time he filed his 




own suit against Δ.



3.
If this is a permissive counterclaim then it would be outside of the S/L. 

III.
Joinder Rules


A.
Cross-claims may be brought against a co-party if it arises from the same 




transaction or occurrence as the action that is being brought against them. 



1.
Why is this only permissive and not compulsory?



2.
This would require the creation of all possible adversaries in an event – one of 


the costs of having a compulsory rule is that parties will throw in everything 



possible so that they won’t loose the action. 




a.
If the same T or O and already adversaries then compulsory – claim 





preclusion.




b.
If the same T or O and not already adversaries then permissive – cross-





claim rule.




c.
Not the same T or O but already adversaries then permissive – permissive 




counterclaim rule [13(b) or 18(a)].




d.
Not the same T or O and not already adversaries then forbidden.


B.
List of joinder rules:



1.
13(a) – Compulsory counterclaims; (b) – Permissive Counterclaims;  (g) – 



Cross Claim against co-party; (h) – Joinder of Add’l Parties




a.
13(h) allows joinder of totally new parties to a cross-claim and 







counterclaims if R. 19 or R. 20 would have been satisfied.



2.
14(a) – When Δ May Bring in a Third Party




a.
6th and 7th sentences are most important




b.
Δ may implede another party under the rules of 14(a)




c.
Π may also implede another if they would qualify as a Δ under 14(a)



3.
18(a) – Joinder of Claims




a.
This rule applies to anyone suing in any capacity.




b.
All actions must be related to the same T or O.




c.
This rule promotes efficiency in the court system. 



4.
19(a) – Persons to be Joined if Feasible; (b) – Determination by Court 





Whenever Joinder is not Feasible.



5.
20(a) – Permissive Joinder 




a. 
Used by Π’s to bring other parties into the suit.




b.
Requires that the causes of action concern the same T or O and share at 




least one point of fact or law.


C.
Claim preclusion and the compulsory counterclaim rule always apply.

IV.
Rule 19 (very important)


A.
Class action suits were an outgrowth of R. 19


B.
Hass v. Jefferson National Bank, 1971 (p. 833)



1.
Failure to join a necessary party, but if he is joined diversity is destroyed



2.
He is not only necessary but also indispensable.



3.
Hass and Glueck entered into an agreement whereby G would purchase stock 



certificates in his name from a bank in Florida and H would have a 50% 




ownership in this stock – when H demanded that his half be reissued in his 



name the bank denies this request because G owes money to that bank.




a.
Bank claims that G owns all of the shares since they are in his name




b.
H is suing to either have the shares reissued in his name or have the cash 




value of those shares paid to him.




c.
G subsequently pledged these share on a loan at another bank – this looks 




really bad for him.



4.
Court holds that G has to be a necessary party to this action.




a.
G has a great deal of important evidence and will be a valuable witness as 




to what was said to the bank and what the deal was between H and G.





i.
Is this a good reason to make G a party to the suit?





ii.
No, he should really be a witness rather than a party; this does not 






make him a necessary party.





iii.
Bank claims, however, that failure to join G would expose the bank to 





multiple or inconsistent obligations to the parties.

· If H wins the suit G could sue since he was not a party to the earlier suit.

· This is where an interpleader would arise, but we do not need to know these for this class.





iv.
G is ultimately determined by the court to be a necessary party


C.
Court determined that G was a necessary party, but was he an indispensable 



party?



1.
G was from Ohio and was joined as a Δ – this says a lot about what actions 



the court thought might be brought against him in the future.



2.
The Bank might be prejudiced if G is not a party b/c if H wins it is possible 



that G could come back and receive a judgment against them.



3.
Questions to ask to determine if one is an indispensable party:




a.
Will shaping the relief reduce the possibility of prejudice?




b.
Is there another forum where this action may be brought?





i.
It is possible that personal jurisdiction problems could prevent there 





from being any jurisdiction where the case may be brought.





ii.
Personal jurisdiction, venue, diversity, etc must be considered.




c.
Can complete relief be provided to existing parties in the absence of this 




one party?





i.
Unless certain people are bound by the judgment you cannot get relief.





ii.
Ex: must join board of directors to get stock when suing a company.




d.
Could there be unallowable inconsistency in the outcome of two cases 





against one of the parties?





i.
Dam example where one party gets damages and the other get 







injunctive relief.





ii.
The nature of our court system allows for inconsistency, but not all of 





it gives rise to the necessary party rule – forms of relief must be 






incompatible or the Δ might be asked to pay out twice on the same 






claim.

V.
Shields v. Barrow

A.
B sells a plantation to S.  The financing is secured by six notes to various parties 


but something happens and the agreement fails.  B is allowed to keep the 




money already paid on the notes, plus he gets his plantation back.


B.
B sues the Mississippi endorsees in that federal court to recover more of the 



money.  Are these people necessary parties?



1.
MI endorsees might have to pay their money (outstanding loan amounts) to B, 


and he could end up keeping the plantation.  But, if the LA endorsees are not 



joined it could be possible for him to be subject to inconsistent obligations – 



he could keep the plantation in one case and loose it in the next.



2.
B does not actually want the plantation, he really wants him money. 

VI.
Intervention – Rule 24


A.
Intervention of right



1.
Right to amend under federal statute.



2.
One may not be able to vindicate his right unless he is a party to the action.




a.
Public law litigation opens up intervention claims to numerous parties.




b.
Parties to a suit can join other parties and, most importantly, they can 





thwart settlement if their interests are different. 





i.
Court can allow intervention but withhold the power to resist 







settlement unreasonably.





ii.
While the interests of two parties may start out the same their ultimate 





goals may be different or may diverge over time.




c.
Amicus briefs have no power, they are only a piece of paper that the 





judge is not required to read.



3.
You have to ask the judge to intervene.


B.
Permissive Intervention 



1.
You may ask to intervene if there is just one issue of law or fact in common. 



2.
Again, you have to ask the judge to intervene, but this is rarely allowed for 



permissive intervention.

VII. Class Action Suits – Rule 23


A.
These are supposed to be about the representative parties but often are not.



1.
Sometimes, the only interested party is the lawyer for the Π’s class.




a.
This sounds negative, but it really isn’t.




b.
This way, the lawyer has more incentive to perform well, and it gives 





incentive to advocate rights that might be small on an individual basis but 




huge across a class.




c.
This can also reduce efficiency concerns.



2.
The lawyer must provide adequate representation to the entire class b/c claim 



preclusion may disallow future claims on the same issue against a Δ.



3.
Only the citizenship of the representative Π is taken into account by the court.


B.
Personal jurisdiction is required over Π’s in a class action suit.



1.
Sometimes a Π is bound by a judgment from a court that does not have 




jurisdiction over you. 



2.
Personal jurisdiction is not required over the unnamed parties of the Π’s class 



by a state court – i.e. a state court may bind someone in another state.


C.
Rule 23(a) Requirements for a Class Action



1.
There must be so many people that joinder is inappropriate (25+).



2.
Commonality of questions of law or fact.



3.
Typicality of claims and defenses among the class. 



4.
Adequacy of representation by attorneys on behalf of the class.


D.
Other prohibitive rules relating to Rule 23



1.
23(b)(1)(a): Cannot be inconsistency of adjudication among the class which 



would require inconsistency of conduct for the Δ.



2.
23(b)(1)(b): Adjudication must not impede the interests or claims of any other 



members of the class. 




a.
This might apply when there are limited funds; so, only parties to this 





action will get anything.




b.
People who are not members of the class will not be able to vindicate their 



interests.



3.
23(b)(2): the party opposing the class has acted or refused to act on grounds 



generally applicable to the class, thereby making appropriate final injunctive 



relief or corresponding declaratory relief with respect to the class as a whole.




a.
These can often be brought as (b)(1)(a) class actions. 





b.
Generally, these are for injunctive relief.



4.
23(b)(3): Members of the class are not necessary parties and there are no 




limited funds – this is usually an action for damages where the Δ is able to pay 


all damage claims.  This rule is usually invoked to promote efficiency among 



claims.




a.
Must be very careful b/c there is notice at initiation of the suit that allow 




individuals to opt out of the suit.




b.
Requirements: questions of law or fact predominate among the class, class 



action is superior in efficiency concerns to other methods of adjudication, 




the desirability of concentrating claims in a particular forum, and others.
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If a party who is seeking to intervene (Rule 24) does not actually have a cause of action, but does have a significant interest in the case, but that interest must be of a particular type for them to get standing with the court.  

· Do they have a cause of action, and is this necessary for intervention?

· If there is no cause of action some courts will still allow intervention.  

· If the interveners are a necessary party they must be allowed into the action. 

· The scope of intervention is broader than the scope of a necessary party!  There are parties that may intervene of right, but are not necessary parties.  

· If the intervener has a cause of action they may thwart settlement, but if they do not have a cause of action they may intervene but may not thwart settlement.

I.
Class Actions – Rule 23


A.
Congress may pass rules that take precedence over the FRCP’s.  Requirements of 


a class action are:



1.
Numerosity – there must be numerous parties.



2.
Common issues of fact and law.



3.
Claims of the Π are typical claims of the class.



4.
Adequacy of representation – has to do with the lawyers. 


B.
23(b)(1)(A) and (B) Class action suits are different.



1.
(b)(2) Class actions are typically discrimination actions.




a.
The group has been treated as a class




b.
The interests of the group overlap so that they may be treated as a class.




c.
These are primarily for injunctive relief.




d.
There is an option to opt-out in these actions.



2.
(b)(3) Class actions 




a.
Common questions of law or fact predominate.




b.
Class action is favorable to other methods of fair & efficient adjudication.



3.
(b)(1)(A) – There must be incompatible standards of conduct for the parties.



4.
(b)(1)(B) – These actions would impair or impede actions by other members 



of the class.


C.
Settlement of Class Actions



1.
There is a detailed process of reviewing the settlement in class actions.




a.
contingency fees encourage quick settlement




b.
interests of the parties do not necessarily align




c.
someone other than the claimants needs to monitor the actions of the 





lawyers; especially when settlement is involved – this stems from the fact 




that the variance in settlement amounts may not make it economically 





worthwhile to monitor the suit.



2.
The main point of review is to align the interests of the parties where there is 



no incentive for individual plaintiffs to monitor their own interests.


D.
Grunin v. I.H.O.P., 513 F.2d 114 (1975)



1.
Class action [R. 23(b)(3)] suit against IHOP by franchises of the company




a.
Judicial Panel on Multi-District Litigation consolidated these actions in 




front of one judge in the Western District of Missouri.




b.
This judge sua sponte ordered the cases to be consolidated into a class 





action – this is very unusual. 




c.
Action was split into two classes – one of current franchisees and one of 




former franchisees.



2.
The court overturned the first settlement for approx. $4 mm and no changes to 


the equipment leases. 




a.
This would disadvantage the current franchisees because they still hold the 



leases, but the former franchisees would just take the cash.




b.
There was also some argument that this agreement could put the company 




out of business.





i.
There are practical purposes for requiring all of the same products and 





equipment in each restaurant – the company wants to promote 







consistency among all of their restaurants.





ii.
Could there be a reason for the above-market-rate lease terms?  This 





could compensate for the lower than normal start-up costs of the 






business or lower franchise fees.



3.
The second settlement changed the amount of and distribution of the relief so 



that both parties (past and current) were getting some sort of relief.




a.
Notice of this second settlement was improper. 




b.
Judiciary abused its discretion in approving the settlement.




c.
Attorney’s fees were inappropriate because some attorneys were denied 




the fees that they requested.



4.
Notice Issue




a.
Parties complained that notice was improper




b.
Notices were sent to the last known address of the members of the class




c.
Some parties requested that notice should be posted in the newspapers





i.
Court held that mailing to the most recent known address is the best 





form of notice.





ii.
Posting in the newspapers would not have been valuable because so 





few additional parties would have been given notice and the expense 





would have been high. 





iii.
If proper notice costs more than the amount that would be received in 





the verdict it would not violate due process to deny notice.




d.
Some parties who do not get notice do not have divergent claims and so 




notice to those parties would not be problematic – these were primarily the 



former franchisees in this case. 



5.
Settlement Issue




a.
There was no abuse of judicial discretion ( de novo review is used 





instead of abuse of discretion review. 






b.
This judge agrees with the decision of the judge in the lower court. 





c.
When evaluating how a group would enter into a suit you must consider 




the chance of success along with the amount of damage claimed.  




d.
The court also considers the financial condition of the defendant and their 




ability to pay if there is a verdict against them; also, what is the cost of 




further litigation? Would it be cheaper to settle now than continue?




e.
What is the level of opposition to the settlement? 

II.
Terminating litigation before trial


A.
12(b)(6) Failure to state a claim – Legal insufficiency



1.
Everything said does not add up to a cause of action.



2.
Factual issues will not be determined by this motion, but novel legal theories 



might be determined. 



3.
Motion for a judgment on the pleadings may be made after the pleadings – 



Rule 12(c).


B.
Motion to strike will get rid of individual affirmative defenses, but not a case.


C.
Motion for a directed verdict (or Motion for a judgment as a matter of law)



1.
It is appropriate to take this away from the jury and give it to the judge; there 



is a matter of law only, and no factual issues.



2.
In these cases the evidence is generally so bad that no judgment could be 




given in favor of the non-movant  This motion can also be made when a jury 



could not, given the evidence, find in favor of the Δ.



3.
This motions is described by Rule 50(a) – directed verdict and JNOV are two 



other motions for judgment as a matter of law.


D.
Motion for summary judgment (Rule 56).



1.
This comes after discovery but before trial; motions for a directed verdict 




come during trial.



2.
If there is a cause of action that is, as an evidentiary matter, insufficient, it 




may be dismissed.



3.
The only difference between a directed verdict and a motion for summary 




judgment is when they occur (after discovery versus at trial).



4.
Π may bring this within 20 days of the initiation of the action, Δ may bring it 



at any time; however, these are generally held until after discovery.




a.
Statute of limitations issues are the only time, generally, where the parties 




make an immediate move for this motion.




b.
There must be no genuine issue of material fact – this does not mean that 




there is no disagreement about the facts.





i.
There is no genuine issue of material fact if the other party does not 





have evidentiary support of their factual allegations.





ii.
Think about the purpose of this rule rather than the actual language.




c.
A judge may move for this motion sua sponte.




d.
Anything that is admissible at trial may be used in support of this motion 




except for testimony of individuals – you can, however, use depositions in 




a summary judgment motion.  Affidavits are the primary form of evidence 



at this point in time. 





i.
Affidavits and depositions would be hearsay at court and are not used 





in court, but are valuable for a motion for summary judgment.





ii.
Hearsay is 1) a statement of fact made out of court, 2) offered in court, 




3) in favor of the truth of the matter asserted. 





iii.
There are 26 exceptions to the hearsay doctrine – technically, business 





documents and newspapers would be hearsay, but they are within the 





exceptions.




e.
Hearsay is allowed for a motion to dismiss but is not allowed in court. 



5.
Evidence that would be presentable at trial + evidence that is inadmissible at 



trial, but only when it is in a deposition or affidavit form and is allowable as if 


it were coming out of the mouth of a person in court (not all hearsay is 





allowed).



6.
Pleadings are admissible; but the complaint and answers themselves are not 



allowed in a motion for summary judgment.  The Π can only testify as to 




those events of which he has personal knowledge.  If the complaint and 




answer were used in this motion there would be a chance of conflicting 




affidavits, and this motion cannot be used to resolve a question of fact.  




Conflicting affidavits are never allowed in a motion for summary judgment. 

III.
American Airlines Case


A.
Plane traveling from National to Mexico City crashed into a mountain.  Π was 


hurt badly and sued.  Π asked for summary judgment with respect to liability 



and the motion was granted.  Δ asked for a motion for directed verdict in their 



favor – they did this because of the Warsaw Convention pact which capped 



damages for international flights.  



B.
The Warsaw Convention pact capped damages at appx. $8000.  This motion 



for a directed verdict was denied and the jury awarded over $20k to the Π.



C.
Issues:




1.
How can we have summary judgment for Π as to liability?





a.
Civil Air Patrol regulations were violated.





b.
They ran into a mountain – negligence per se. 





c.
Could no reasonable jury find in favor of the Δ?






i.
There is some evidence that an alternative theory – contact flight 






rules – could have put reasonable doubt on the negligence.






ii.
If, however, there was violation of a safety statute then a jury 







would have to find that there was negligence.




2.
What about the Warsaw Convention?





a.
Cap on damages was limited to incidents where there was no willful 





violation of the law/statute.





b.
The court accepts the interpretation of the convention that does not 





apply the recover limit when there is reckless or wanton disregard for 





the statute. 




3.
Why didn’t the Π’s ask for a directed verdict that the Warsaw Convention 




does not apply to this case?  Or the Δ that it does?





a.
The Δ has to show a lack or recklessness and they have little, if any, 





evidence that they were not reckless.





b.
Given the circumstances of the case (pilot is dead, etc) the jury could 





infer that the Δ’s were not reckless.

IV.
Celotex v. Catrett

A.
U.S. District Court for D.C. Granted summary judgment for petitioner against 



respondent b/c latter was unable to produce evidence in support of her allegation 


that her wrongful death complaint that the decedent had been exposed to 




petitioner's asbestos products.  Court of Appeals for D.C. Circuit reversed, and 


held that petitioner's failure to support its motion with evidence tending to negate 


such exposure precluded the entry of summary judgment in its favor.  This Court 


reverses the Appeals Court's decision and remands.


B.
The deposition of her husband cannot be used because he is dead and this 




deposition becomes hearsay.  This deposition was taken for a workman’s 




comp. case instead of for the Celotex case…if it had been taken specifically 



for the Celotex case it would be admissible. 


C.
There is also a letter from an insurance agent that discusses the asbestos and the 


Δ, but this is not an affidavit and contains hearsay because the agent just talks 



about what other people have said. 


D.
The Hoff letter (Hoff is Catrett’s employer) is inadmissible because it is in letter 


form and is not an affidavit. 


E.
Case moves to the Court of Appeals and there is a motion demanding summary 


judgment for the Δ.



1.
This motion is granted and appealed.



2.
Δ does not have to provide contrary evidence when applying for summary 




judgment.




a.
J. Brennan:  burden is upon the movant to show that summary judgment is 



appropriate.  If you have satisfied that burden the other side must do 





something in response.  





i.
If the non-movant does something than it is on the movant to show 





that the motion is appropriate. 





ii.
If the judge is on the border he must find in favor of the non-movant. 




b.
If a Π/movant moves for summary judgment that person must provide 





evidence that would convince a reasonable jury; if they do not do this they 



have not met the burden of production. 




c.
*** There is sometimes confusion over the difference between loosing 




summary judgment and loosing the trial.  The professor likes to take 





advantage of this confusion on the final exam.


3.
When the Δ moves for summary judgment they can satisfy the burden of 



production for summary judgment in two ways.




a.
Offer evidence with respect to one element to prove that the Π cannot 





recover.




b.
They could provide an argument that the Π does not have evidence to 





support each element of the cause of action.  There must, however, be 





some basis for this argument. 




c.
Celotex did not satisfy their burden of production to show that summary 




judgment was not appropriate, primarily because they did not discuss the 




Hoff letter.  J. Brennan thinks that this is the reason for not granting the 




motion for summary judgment. 



4.
What happens when the Δ is moving for summary judgment and claims that 



the Π simply does not have evidence.




a.
Π then needs to produce some evidence if favor of that cause of action.




b.
Must be evidence such that a reasonable jury could find in Π’s favor. 


F.
Court of Appeals concludes that Δ did not object to the Hoff letter and so it will 


be let in as evidence.  

V.
Partial summary judgment


A.
You cannot make a motion for partial summary judgment, when: 



1.
There are circumstances where no reasonable jury could find in the Δ’s favor 



on one element (causation for example) of a tortuous act.



2.
Summary judgment may be appropriate for individual issues but not on the 



issue as a whole – so, you must make a motion for summary judgment as a 



whole to get a shot at partial summary judgments.


B.
Technically, partial summary judgments are not allowed absent a motion for 



summary judgment on the entire issue, but some courts are becoming more 



receptive to these motions as a way to save time and litigation expenses. 


C.
Rule 54(b) allows summary judgment on some claims but not others – this is 



different from partial summary judgment. 

VI.
Discovery


A.
Before the scheduling order and conference the parties are supposed to meet to 


discuss (“Meet-and-confer”) settlement and a timetable for discovery as well as 


other issues. 



1.
Judge issues a scheduling order after this meeting.



2.
Plan for when summary judgment motions will be brought, if any.



3.
Judge pushes for settlement as well as admissions on some issues. 


B.
Discovery and Disclosure



1.
Discovery involves asking another party for information and maybe getting it.



2.
Disclosure are items that must be handed over to the other party without them 



asking for it.




a.
The disclosure rules used to be very strict and broad (all relevant materials 



had to be turned over).




b.
There was an opt-out provisions for this on a jurisdictional basis and so 




the rule was not very successful.




c.
Now you only have to turn over all materials that you may use to support 




your allegations.



3.
Pre-trial Disclosure




a.
Surprise witnesses are not allowed under FRCP’s – the witness list must 




be turned over 30 days before trial.  




b.
The only exception to this rule is that you do not have to disclose 






witnesses that are not known 30 days prior to trial.





i.
You must let the judge know as soon as you find this witness.





ii.
Judges will typically not allow this motion and will usually grant a 






time extension to allow the other party to investigate the witness.




c.
Surprise impeachment evidence is allowed.  You do not want the party 




who might lie to change their story on the stand. 
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I.
Celotex case recap.


A.
Generally, Δ’s do not have the burden of persuasion at trial.  Movant does not 



have to have evidence to support a claim that there is insufficient evidence to 



convince a reasonable jury (motion for summary judgment).


B.
Π movant for summary judgment must satisfy the burden of production by 



providing evidence establishing a lack of proof for every element of the cause of 


action such that a reasonable jury would have to find in the Π’s favor. 



1.
Buren of persuasion is upon the movant.



2.
Find for the non-movant if there is a lack of support for the cliam.


C.
 Δ movant can say with respect to one element of a cause of action that the Π has 


insufficient evidence for a reasonable jury to find in favor of the Π.  



1.
If Δ does not satisfy burden of production for summary judgment then the Π 



does not have to provide evidence. 



2.
If Δ does meet the burden of production then the Π does have to provide 




evidence to contradict.

II.
Disclosure and Discovery Process


A.
Three things that must be presented absent a request:



1.
26(a)(1) – materials that you may use to support your allegations, except for 



impeachment evidence, and a list of witnesses



2.
26(a)(2) – expert witness items, etc.



3.
26(a)(3) – pre-trial disclosure 30 days before trial, give a list of witnesses that 



will be called at trial and a list of evidence that will be used in your favor.


B.
Instruments used to get info from the other side:



1.
Ask questions at interrogatories (Rule 33) or depositions




a.
if a fact was admitted to in an answer then it is not an issue at trial




b.
if a fact is not admitted to until the deposition/interrogatory then it is still 




an issue at trial




c.
parties to an action are rarely prosecuted for perjury



2.
Request for admission under Rule 36




a.
this cannot be used for third-party witnesses




b.
impleaded parties may make a request from the Π of the same type as the 




Δ would be allowed to ask for



3.
Subpoena duces tecum – Rule 45




a.
this is a way to compel third parties to provide information




b.
service rules apply to these third parties



4.
Document request under Rule 34




a.
other parties tend to read these requests very narrowly




b.
requests turn out to be very long to prevent parties from saying that 





something was not within the scope of the request




c.
30 days to respond and turn over documents – may object if information is 



privileged



5.
Interrogatories under Rule 33




a.
These are written information provisions




b.
There are never slip-ups in interrogatories because they are always well 




thought-out before they are turned over to the adverse party




c.
This is generally just preparatory information that helps you build the case



6.
Depositions are usually used against hostile witnesses.




a.
this information may be used to impeach a witness at trial




b.
depositions are also used when friendly witnesses are sick or unable to 





attend the trial – when both parties are allowed to depose the witness 





(cross-examine) the information is not hearsay




c.
generally depositions are oral (Rule 30) but there are also written 






depositions allowed under Rule 31 – these are very uncommon



7.
Objections are allowed at depositions and are reviewed by the judge at trial to 



determine whether or not the information should be allowed.




a.
You can say that you reserve all objections for trial at the deposition so 




that you don’t have to vocalize every one of your objections at that time




b.
Objections may be made when privileged information is asked for – you 




do not have to give an answer following these objections.

III.
Scope of Discovery


A.
Questions must be relevant to the subject matter



1.
hearsay may be relevant to the discovery of admissible evidence



2.
this is in 26(b)(1) – there is an exception for privileged information



3.
limited by unreasonably duplicative information – could make the process 




more burdensome for the other side



4.
cost of discovery is unreasonably high – this is an objection


B.
Privileges



1.
against self-incrimination




a.
cannot pertain to civil proceedings, criminal only




b.
may only object on this ground at a civil proceeding if the testimony 





would lead to possible criminal liability




c.
if the criminal proceedings come before the civil proceedings then this is 




not an issue



2.
attorney-client, priest, spousal, etc.




a.
these are common-law privileges but may be codified in some states




b.
if in a federal court you must use the common-law privileges from the 





state in which the federal court sits




c.
attorney-client privilege only applies to communications between the 





parties and other relevant parties (secretaries, translators, etc)





i.
has to be for the purpose of obtaining or receiving representation





ii.
has to be relevant – blabbing at a cocktail party does not count





iii.
promotes openness of communication between the parties





iv.
you may not allow your client to perjure himself in any way, whether 





on the stand or in depositions, etc – the lawyer is actually required to 





point out that his client is lying if he does so in a civil trial



3.
Work-product privilege




a.
documents created in anticipation of litigation are protected




b.
communication between the company and lawyers are not the only work 




products that are protected

Hickman v. Taylor (1947)

I.
Public hearing after a tug boat accident resulted in counsel for Π filing 
interrogatories 
asking for all detailed conversations between counsel for respondent and survivors 
from the accident.


A.
Cause of action was originally for wrongful death and for damages to a tugboat.  


This action is an appeal on Circuit Court reversal of trial court's finding that 



information requested was privileged work product.


B.
District Court of Eastern District of PA held the requested matters were not 



privileged.  Third Circuit Court of Appeals reversed, holding the information 



sought was indeed work product and hence privileged from discovery.  This Court 

affirms the decision of the Third Circuit.

II.
Rule: "Where relevant and non-privileged facts remain hidden in an attorney's file 
and where production of those facts is essential to the preparation of one's case, 
discovery may be properly had.  Such written statements and documents might, under 
certain circumstances, be admissible in evidence or give clues as to the existence or 
location of relevant facts.  Or they might be useful for the purposes of impeachment 
or corroboration.  And production might be justified where the witnesses are no 
longer available or can be reached only with difficulty."

III.
Court rationale:  Discovery has a two-fold purpose: (1) to narrow basic issues 
between parties; and (2) as a device for ascertaining the facts, or information as to the  
existence or whereabouts of facts, related to those issues.  The deposition-discovery 
rules are to be accorded a broad and liberal treatment, but there are limits (oppressing 
the other party, bad faith).  Memoranda, statements and mental impressions in issue in 
this case fall outside the scope of the attorney-client privilege and thus aren't 
protected from discovery on that basis.  Nor is there privilege for information  which 
counsel secured from a witness while acting for his client in anticipation of litigation, 
and the privilege does not apply to anything prepared by counsel for his own use in 
prosecuting his client's case, or to writings which reflect an attorney's mental 
impressions, conclusions, opinions, or legal theories.


But the survivors' testimony is of a different matter; they were just as available to PL 
counsel and they were to DF.  There is no evidence of impropriety or dishonesty by 
those witnesses, the tug owners or Fortenbaugh (counsel for PL).  Bottom line: PL's 
counsel is asking for information which has or could have been provided to him 
during interrogatories or available to him directly direct from asking the witnesses for 
the asking.


The information requested was also not provided with any proof from PL that any 
refusal to reveal it would cause hardship or injustice.  The District Court just ordered 
the information be turned over.  This is not how the Court sees this process as 
happening.  Such behavior undermines the public policy set which underlies the 
orderly prosecution and defense of legal claims.  If the thoughts of opposing counsel 

were available before trial by simply asking for it, the whole system would be 
undermined and would become "unfair."


A.
Opinion work product is very difficult to get.  It may only be had in very unusual 


circumstances.


B.
Fact work product may sometimes be obtained, especially when it is for use as 


impeachment evidence. 


C.
Court suggests that there is no real loss from the work-product privilege because 


both parties have access to the same underlying facts.
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IV.
Privileged Documents


A.
26(b)(3) Documents and tangible things prepared in preparation for litigation



1.
Must be a substantial need to overcome the privilege



2.
Documents must be unobtainable in any other way to overcome privilege


B.
How could you argue that the work product privilege should be overcome?



1.
To argue that this should be overcome you must first know that the document 



exists – this is the hard part.



2.
The existence of a work product is not in itself a work product.



3.
Underlying facts are not privileged, and you may respond in an interrogatory 



contrary to your own work product as long as you believe that you are 





answering honestly.  Ex: a witness says that your client was drunk; you may 



respond to such a question in an interrogatory by saying that he was drunk as 



long as you have an honest belief that he was not drunk.


C.
There is a body of common law flowing from Hickman v. Taylor that precedes 


FRCP 26(b)(3).


D.
While facts are not protected a lot of impeachment evidence is protected.  




However, you may argue that evidence held by the other party is impeachment 


evidence and so you need it and cannot obtain it through any other source.  This is 

sometimes a very successful way of obtaining information. 



1.
Since facts are not privileged you can simply ask for information even though 



it might be contained within work product.



2.
Basic facts contained within work product are not protected. 


E.
The rights of privilege are waived if you turn materials over when the other party 


ask for them.  Some courts are sympathetic to the complexity of litigation and will 

ask that documents be returned.



1.
If you introduce parts of your own work product the document as a whole may 


loose its protection.



2.
You might not waive the entire product, but you will waive enough to put the 



material you have presented into proper context. 



3.
Witnesses have a right to their own statement.  So, you can ask a friendly 




witness to get his own statement from the other party and hand it over even 



though it might otherwise be privileged.




a.
when a witness asks for is own statement you can request that he be 





deposed first




b.
this provides the party with impeachment evidence in case the person 





requesting their deposition wanted to get his lies straight before trial


F.
What do you have to do with experts who will testify at trial?



1.
Must provide a report with the qualifications of the expert, their 






compensation, the subject matter of their testimony and the basis for that 




testimony.



2.
This makes it very dangerous to give any privileged materials to an expert 




because if he uses this data to arrive at his opinion it must be disclosed. 



3.
Disclosure with respect to experts is covered by 26(a)(2)




a.
the actual identity and opinions of a non-expert witness is not discoverable 



unless there are exceptional circumstances




b.
if you can get access to the material then you have to share the expenses of 



that person’s testimony with the other party


G.
Impeachment Evidence



1.
Some of this is work product and some is not.



2.
Impeachment evidence generally does not have to be disclosed prior to trial.




a.
this is good because it allows for the element of surprise and can 






undermine a witness’ testimony in all areas




b.
this is bad because surprise witnesses are only allowed for impeachment 




evidence, but since we know nothing about these witnesses they might 





have been impeached 80 times themselves and may not be credible



3.
Can you discover impeachment evidence that a party has against their own 



witness?




a.
Yes, when it is not work product this is easy.




b.
When this evidence is work product and you have a substantial need for it 




and cannot obtain the information through any other source this is 






possible.




c.
Generally, you can obtain impeachment evidence that the other party has 




against their witnesses when it is not work product, but they are allowed to 



depose the witness again before handing over the information.




d.
When the above information is work product you can, in some courts, 





obtain this information through discovery. 


H.
Sanctions for inadequate disclosure



1.
Sanctions in Rule 26(g) are similar to Rule 11



2.
You can make a motion to compel disclosure



3.
You must make a good faith effort before making a motion to compel because 


courts do not like to deal with discovery issues



4.
You may only make a motion for sanctions after a motion to compel has been 



granted and the other party has refused to cooperate



5.
The lawyer must make a signed certification of every motion made during 




discovery – the language of this certification is very similar to that of Rule 11

Would a witness want to ask for a copy of his deposition before giving it for the first time so that he doesn’t run the risk of having to give it twice and getting caught in a lie?  Could this trigger any right of the attorneys to ask for the deposition twice before giving the witness a copy? 

V.
Trial


A.
Issues in trial are primarily those of evidence


B.
Right to a jury is a 7th Amendment issue in civil cases



1.
Must be an action at law rather than an action at equity



2.
May be given a statutory right to a jury



3.
Jury is impaneled 




a.
Voire dire




b.
Objections to jurors for cause and not for cause


C.
Presentations of opening evidence by each party


D.
Usually a motion for a directed verdict after the close of presentation by the Π



1.
After the presentation by the Δ both parties may motion for a directed verdict



2.
Motions for a judgment as a matter of law, directed verdit



3.
There are special verdicts and general verdicts




a.
General verdicts, juries may misapply the law




b.
Special verdicts, juries only decide particular issues, damages, etc.


E.
After the verdict one party typically makes a motion for a judgment N.O.V.



1. 
Judge may deny a directed verdict but grant a judgment N.O.V.



2.
Generally, when an N.O.V. is granted this is done because the court did not 



want to take it away from a jury, but the jury made the wrong decision.



3.
If a directed verdict is granted initially the entire trial has to be redone, but if a 


jury makes a decision and then a J.N.O.V. is granted and that decision is 




overturned the jury verdict is simply reinstated – this is much cheaper and 




more efficient


F.
Motion for a new trial



1.
improper jury instructions, jury did not follow instructions, new evidence, or a 


verdict being against the weight of the evidence (damages are far in excess of 



an amount that would be justified)



2.
this is a lower standard than a directed verdict


G.
Judgments are enforceable, verdicts are not



1.
the judge turns a verdict into a judgment by approving of it



2.
costs include filing fees, court costs, witnesses, etc; not attorney’s fees



3.
judgments are a debt, but you have to bring another action to have the debt 



enforced – judgments for damages are not immediately enforced




a.
an independent action on the judgment to collect




b.
may continue the action which was originally brought to collect judgment




c.
all of these actions are left in state courts even though the original action 




was in a federal court



4.
property may be attached, wages garnished, etc.


H.
Appeals & Continuations (Rule 60) 



1.
Motion to set aside the judgment in default judgments




a.
these are very uncommon for anything other than default




b.
fraudulent withholding of evidence, discovery abuse, etc, may also trigger 




this claim




c.
this is never used to deal with legal errors, those go to appeal



2.
Appeals for legal errors

Next issues for class:


1).
Claim & Issue preclusion


2).
Personal jurisdiction


3).
Subject matter jurisdiction (28 U.S.C. §§ 1331-2)


4).
Eerie Problem – be scared of this!

Week 7 Notes
I.
Preclusive Effect of Judgments – Claim Preclusion

A.
If this did not exist there would be no binding effect to the judgment



1.
Claim preclusion has broadened over time in the federal court system



2.
This keeps someone from loosing a suit and simply suing again in a different 



forum



3.
Because the court allows so much time and effort in the pretrial stages, as well 


as lenient rules on adding/amending a cause of action, they are now more 




strict in regard to making the decision of the court binding




a.
greater obligation to bring in all causes of action for one event




b.
same event, transaction, or occurrence 


B.
Res Judicata


1.
Claim and issue preclusion, also collateral estoppel (another term for issue 



preclusion)



2.
This is a common law term, we will discuss primarily in relation to claim 




preclusion


C.
Claim Preclusion



1.
Final judgment




a.
case could be on appeal, this has the same effect of a final judgment




b.
claim splitting applies when there are two suits going on concerning the 




same event – a.k.a. “prior pending action” – this is a genuine affirmative 




defense that may stop one case but allows an amendment of the other case 




because it is dismissed without prejudice




c.
What are the differences between claim preclusion and the compulsory 




counterclaim rule?





i.
No final judgment is required for compulsory counterclaim to apply





ii.
This is like claim-splitting and claim preclusion combined





iii.
Default judgments do not obligate the party to bring compulsory 






counterclaims



2.
Valid Judgment



a.
You cannot challenge the validity of the earlier judgment, that is a matter 




for appeal and cannot be brought up in a second claim




b.
We don’t want to undermine the finality of a judgment – a lack of subject 




matter jurisdiction is not a grounds for attacking the validity of the 






judgment



3.
On the merits (we’re skipping this one for now b/c it’s complex)


4.
If there is a final, valid judgment on the merits of the case then you cannot 



bring another action relating to the same transaction or occurrence – it is claim 


precluded.



a.
There are laws that take into account the possibility that a Π did not know 




of another claim they had at the time the action was filed – they could not 




have been aware of the damages at that time (i.e. toxic torts)




b.
What is the point of claim preclusion?





i.
Efficiency of the court





ii.
Causes the parties to bring up every possible action that relates to that 





transaction or occurrence – this might actually reduce the efficiency of 




the court in some cases





iii.
Even incorrect judgments can have claim preclusion – this is not good 





but it happens


D.
Issue Preclusion (we will discuss this more later)



1.
This can come up even though claim preclusion does not arise



2.
Ex: long term K’s – Π may sue for rent but Δ cannot sue to claim that the K is 



not valid even though there is a second action for failure to pay rent

II.
Williamson v. Columbia Gas

A.
There were two actions:  The second action came to judgment first even though it 


was initiated later.  Was the first claim precluded because the second action was 


resolved?


1.
Suit 1:  Sherman Act, alleges conspiracy



a.
Δ introduces the defense of Res Judicata since suit 2 was finalized




b.
Was suit 2 really on the merits since it was decided on a S/L?





i.
Generally, this would not be on the merits.





ii.
In Delaware this claim is precluded.





iii.
Π claimed that there was a conspiracy in this antitrust action – 







conspiracy theories can help get you out of the S/L trap because there 





is an ongoing transaction or occurrence that may extend well beyond 





the time of the specific act from which the action arises.



2.
Suit 2:  Clayton Act, this came to judgment on a statute of limitations claim




a.
Delaware uses the federal S/L because they do not have their own statute




b.
Claim preclusion stops meritorious actions quite often



c.
A dismissal on S/L grounds is not really on the merits – it generally does 




not trigger claim preclusion and so you could sue again in another 






jurisdiction where you are within the S/L




B.
Π could not sue again in that district but could move to another district (S/L)


C.
The judgment dismissing plaintiff's conspiracy to violate anti-trust law claim was 


affirmed because res judicata prevented plaintiff from maintaining the conspiracy 


claim where the information in the complaint and damage claim were 





substantially identical to that of plaintiff's claim that alleged defendant violated 


anti-trust law.

D.
Does it matter that there are two different causes of action?


1.
No, because the arise from the same transaction.



2.
It would be simple to find a dozen different causes of action in one transaction



3.
The exact same evidence will be presented in each of these cases, but 





evidentiary overlap is not a good ground for determining claim preclusion.


E.
Could the defense of “claim-splitting/prior action pending” have been brought up 


in the second action?


1.
Yes, this action could have been dismissed without prejudice.



2.
Δ did not assert this claim b/c they knew of the error made by the Π and knew 



that there was a S/L defense on that claim; this allowed them to invoke claim 



preclusion – this is a great strategic move.



3.
Generally, federal courts will not allow claim preclusion as a defense when 



you do not bring up the prior action pending defense.  This case would be 




decided differently today.

III.
Smith & O’Brien cases – N.Y. law and claim preclusion


A.
Π and Δ enter into a two-year oral lease and Δ does not pay



1.
First court holds that statute of frauds does not allow the parol evidence in



2.
Second case he wants an action for quantum meruit (for the value of services 



rendered)



a.
this is an equity theory rather than a legal theory



b.
N.Y. allows this because legal and equity claims are not the same


B.
Now N.Y. primarily uses the transactional standard


C.
Claim preclusion relates to the state in which the claim precluding judgment was 


issued.  You use the law of that state. 
In a federal court you can bring a state and federal action together.  

IV.
Hennepin case


A.
Π brought a legal and equitable action, but these are now the same claims under 


federal law.



1.
If you can bring an action in the federal court and do not, you are precluded 



from bringing it in the state court.
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Recap of last week: Claim preclusion – final, valid judgment on the merits of the case.  States have been moving toward a more comprehensive understanding of a “transaction” relating to a claim.

- motion to dismiss without prejudice on the grounds of claim splitting

- when one is not allowed to join a federal cause of action to a separate state action there can be no claim preclusion in the state court because the joinder of claims was not allowed (subject matter jurisdiction restrictions)

I.
Sutcliff Storage v. U.S.

A.
The navy was storing equipment in Π’s warehouse and used more space than the 


contract allowed.  Claims against the U.S. in state courts are limited to $10,000.  


If you go over that amount you have to go to the Federal claims court in 




Washington, DC.  Π did not want to go to this court so they filed four separate 


actions relating to the same set of events.


B.
The U.S. first tried to defend itself on claim splitting.  This means that the Π was 


required to amend the complaint to include all four actions.  The U.S. could have 


allowed the court to render judgment on the first case and then brought up the 



defense of claim preclusion – this would have prohibited the other three claims. 




1.
Why aren’t these different claims (original lease, renewal leases, re-





renewals, etc)?




a.
If an amount of money is due at a given time all monies due must be 





sued for when the action is brought (i.e., property owner must sue for 





all back-rent instead of a filing a separate suite for each month’s rent).





b.
Look to Glannon Ch. 24 for more details.



2.
Res. 2nd of Judgment § 24 –  Transactions “are to be determined 






pragmatically, giving weight to such considerations as whether the facts 




are related in time, space, origin, or motivation, whether they form a 





convenient trial unit, and whether their treatment as a unit conforms to the 




parties' expectations or business understanding or usage.”


C.
What does it mean for a judgment to be on the merits?



1.
A dismissal based on the statute of limitations is not a decision on the merits – 


it only applies to the jurisdiction in which the action was brought whereas a 



claim preclusion would apply in every jurisdiction.  


2.
Rule 41(b) deals, to some extent, with these issues, but does not fully answer 



the question of whether a decision is on the merits.  Basically, if your case is 



dismissed for anything other than jurisdiction, venue, or failure to join a party, 


it is a decision on the merits unless the court states that claim preclusion does 



not apply.




a.
If there is something you don’t like about a previous case you must appeal 




that decision.




b.
If, rather than appealing, you try to bring another action based on the 





incorrect verdict, then claim preclusion will apply. 

II.
Semtek v. Lockheed

A.
Π sued Δ in a Federal CA court for breach of K.  This was a diversity case and so 


there was federal subject matter jurisdiction.  The case was dismissed on statute of 

limitations grounds and the dismissal was with prejudice.  Π then brought an 



action in a Maryland state court where the S/L was longer. 


1.
Does the Federal CA court have to use California law or federal law to 




determine whether the case is on the merits?



2.
The Δ then seeks injunctive relief from the CA court to prevent the MD court 



from hearing the case.  The proper chain of events would have been for the Δ 



to appeal any judgment that came from the MD court rather than seeking an 



injunction.  Δ, Lockheed, also tried to remove the case from MD courts to 




federal court, but this cannot be done by the Δ since they were a MD 





corporation (a state resident cannot seek removal to a federal court). 

B.
This case was not a federal action so it ended up in MD state courts. 



1.
The Δ tried to bring up a federal defense and claimed that the case should be 



removed to federal courts.  However, this is not the case.  For the action to go 



to a federal court the Π must assert a claim under federal law.



2.
The MD court actually applied res judicata in agreement with the Δ. 


C.
This case eventually appealed all the way up to the Supreme Court – they held 


that Rule 41(b) is not a decision on the merits; it only relates to whether you can 


sue again in “that” jurisdiction. 



1.
When you dismiss on S/L grounds you cannot sue within that jurisdiction 




again.  



2.
Even if the judge says that the case is dismissed with prejudice, it is only 




prejudiced within that jurisdiction.  


3.
Personal jurisdiction, subject matter jurisdiction, venue and failure to join a 



necessary party – these are the grounds on which you are always allowed to 



come back and sue before the same party again.  Claim preclusion does not 



apply in these instances.  This rule is really so odd that we should ignore it for 



the most part. 
III.
Common Law Claim Preclusion Issues


A.
A dismissal is going to have claim preclusive effect unless one of the issues from 


directly above applies.  


1.
Failure to satisfy a precondition for suit – failure of service, failure to file the 



required bonds, and other similar dismissals are not on the merits. 



2.
Failure to state a claim generally does have claim preclusive effect. 


B.
The Restatements are not very detailed and not particularly useful for these issues.

IV.
Little v. Blue Goose Motor Coach

A.
Blue Goose sued Little for negligence and Blue Goose won (very small court, 



Justice of the Peace).  Little then sued Blue Goose in the city court.  Little sued 


Blue Goose for negligence and recklessness.  


1.
Mr. Little died, so his wife sued as Executrix. 



2.
There was no compulsory counterclaim rule in the lower court; that’s why 




Blue Goose sued Little and then Little sued Blue Goose in another court. 



3.
Blue Goose (now Δ) brought up issue preclusion as a defense. 


B.
The requirement of a final judgment is sometimes “loosened” with respect to 



issue preclusion.  


1.
You generally cannot argue that issue preclusion does not apply when there 



was not subject matter jurisdiction in the earlier action – you have to bring this 


up in the earlier court. 



2.
Why do we have issue preclusion?



a.
Judicial efficiency




b.
Consistency



3.
Issue preclusion can be bad because …




a.
Errors in a lower court might be perpetuated throughout the system




b.
Inadequate adjudication in an earlier case may hurt subsequent litigants


C.
It must be the same issue.



1.
If an issue was not litigated and decided in an earlier action (even if the issue 



could have, and perhaps should have been brought up) then it is not the same 



issue and the defense may be brought.


2.
The question of whether or not two things are the same issue is far more tricky 


than it might seem on its face.  

Thursday, March 03, 2005

The exceptions in 41(b) are ones where you would not want to parties to go back to the same jurisdiction – subject matter jurisdiction, etc, are not matters that you want to be re-litigated in the same jurisdiction.  41(b) does not spell out dismissal for incorrect service or failure to state a claim as exceptions, so it is not inclusive.  Perhaps if you want these actions to be dismissed without prejudice you need to make sure that the judge says so.  
-
41(b) is just a default rule, the outcome can be changed if the judge states so

-
the question of whether a dismissal is on the merits (does claim preclusion apply?) is not answered by 41(b), it only tells us whether a dismissal can return to the same jurisdiction

I.
Claim preclusion v. Issue preclusion


A.
Issue preclusion is limited to arguments that were brought up in a prior action.



1.
Court often try not to narrow the scope of the issue too much.



2.
Ex: litigation on fraud of assets might include both coal and oil assets even 



though only the oil assets have been litigated upon.



3.
Berlitz case is a good example.


B.
Claim preclusion can preclude arguments that were not, but should have been, 


brought up in an earlier action. 

II.
Berlitz

A.



B.


III.
Issue preclusion – Issue has to be actually litigated for this to apply.


A.
Jacobson case – dispute over a lease



1.
Do admissions count as actual litigation?



2.
Generally, no.  The purpose of admissions are to streamline litigation.  An 




admission followed by a subsequent denial is acceptable and there is no 




preclusive effect.


B.
Default judgments



1.
These do have claim preclusive effect on the Π.



2.
What about the idea that the Δ is considered to be issue precluded on all issues 


that were required for the Π to prevail?




a.
This would prevent a Δ from brining up other claims based on the same 




issues in the future.




b.
Issue preclusion against Δ’s in default judgments is no longer allowed. 



3.
Do summary judgment and directed verdicts have preclusive effect?




a.
Yes, they do have a preclusive effect.




b.
The reason for this is that the judge has made a determination with respect 




to your factual/legal denials – this only happens when cases are really bad, 



and so they are rightfully precluded from re-litigating.



4.
Consent judgments are settlements




a.
The consent judgment is in addition to a normal settlement.




b.
Consent judgments are a final, valid judgment on the merits. 




c.
The court does not know how much the parties settled for, but they do 





apply issue preclusion on all of the essential issues in the consent 






judgment.  


5.
Both Π’s and Δ’s can be precluded if a judgment is rendered against them.  



They are definitely precluded against the party they litigated against, but in 



some cases they are also precluded on that issue against other parties that were 


not involved in the litigation – this is non-mutual preclusion. 

IV.
Cambria v. Jeffrey

A.
Issue must be essential to the judgment to have issue preclusive effect.

B.
To have issue preclusive effect we must know which issue(s) was most important 


to the court. 


C.
If you have a case where there are two issues and each is sufficient, then which is 


essential to the case?



1.
Neither issue would be essential.




2.
Neither case would be issue precluded in such an instance according to 




Restatement 2d 

V.
Exceptions to Issue Preclusion – Moser case


A.
Moser was a cadet at the Naval Academy during the Civil War and a statute 



provided that those who served in the war were allowed to receive an increased 


pension.  The Π sued to have this agreement enforced and the court found in his 


favor.  After this ruling, the government provided another statute which indicated 


that cadets in the academy were not considered to have “served” in the war.  


B.
In another suit the U.S. won against a different Π.  


C.
Does issue preclusion apply here or is this a mixed determination of law and fact?


1.
For issue preclusion there must be a determination of fact.  Pure issues of law 



do not trigger preclusion. 



2.
Efficiency argument:  It is far more expensive to re-litigate issues of fact than 



issues of law. 



3.
Moser contains mixed issues of fact and law, but he does not loose the 





collateral estoppel effect of the previous judgment.


4. 
Changes in the law to not trigger a removal of issue preclusion for prior events 


– you are still bound to the law as it was at the time of your action. 

D.
Moser relied on the guaranteed pension benefits so the court is really more 



sympathetic to his claim.  His rights are “frozen” as they are and cannot be re-



litigated.  

Tuesday, March 08, 2005

Review:  Res 2nd may result in inconsistent outcomes and encourages parties not to appeal a judgment.  Adverse determinations may trigger issue preclusion.

I.
Exceptions to Issue Preclusion


A.
Pure questions of fact – these are very uncommon


B.
Pure questions of law



1.
No issue preclusive effect




a.
Parties to the earlier suit are bound by that judgment




b.
Parties are not bound as to future cases that they may not have foreseen



2.
These are, in general, cheaper to litigate.



3.
An earlier case might not be adequately litigated when other repercussions are 


not foreseeable – thus, issue preclusion should not apply.




a.
You can appeal adverse determinations of law and if issue preclusion 





applied to these issues then it might encourage more appeals.




b.
Similar to stare decisis in that the party is bound by that decision of law.


C.
Mixed questions of law and fact



1.
Possibility of inequities when there are changes in the law



2.
These decisions are only bound to a particular fact pattern




a. 
When there are new but indistinguishable facts, issue preclusion may 





apply




b.
A change in the law may, but does not necessarily, trigger issue preclusion





i.
A change in law by itself may argue against issue preclusion





ii.
This can depend on how substantial the change is





iii.
Does this change affect a large number of people?  If so issue 







preclusion may not apply.



3.
Res. 2nd discusses the applicability of issue preclusion in terms of the 





incentives that the bound party had to litigate fully in the first case, the burden 


of proof in the first case, and the foreseeability of future litigation.

II.
Privity


A.
With respect to claim and issue preclusion a party in privity with the litigating 



party is bound. 



1.
A child is in privity with the parents when they act on behalf of the child as a 



guardian ( parent has all of the legal responsibility in this instance



2.
Ex: Δ sets up a rendering plant and owner of an apartment building sues and 



looses.



a.
May a tenant then sue the rendering plant?




b.
The tenant is not claim precluded because he has different interests from 




the owner of the property.




c.
The tenant is not issue precluded because he may have different concerns 




from the landlord and may litigate different issues.





i.
Show-World case controls this to some extent. 





ii.
There is no privity between a landlord and tenant – the simple capacity 




to intervene does not trigger issue preclusion. 

B.
Show-World Center v. Walsh, 438 F.Supp. 642 (1977)


1.
Privity does not automatically exist, with out some further relationship, 




between a landlord and tenant. 



a.
The landlord can bind the tenant in some cases, but not vice versa.




b.
The landlord always has a greater interest in the property than the tenant 




and so he can never be issue precluded by a tenant.



2.
The fact that a party has a right to intervene and does not exercise that right is 



not sufficient to preclude that party and bind it to a judgment when it was not 



a party to the litigation. 




a.
Do the interests in litigation between the parties overlap considerably?




b.
There is no strict formula to determine privity, it is very fact intensive and 




there are many exceptions.


C.
Indemnification



1.
If you implede another party they are bound by the judgment.



2.
Any such party would be issue precluded in further suits. 



3.
If you do not intervene and are not vouched-in you (generally an insurance 



company) are not bound by the judgment. 




a.
If you do not implede your insurance company and then sue them you 





must not only show that they are liable, but you must also show that you 




were liable to the party that you injured in the first suit 




b.
Most new insurance contracts require that you inform the insurance 





company of any suits in which you are involved – if you do not inform 




them then you violate the insurance K and they will not pay. 

III.
Non-Mutual Issue Preclusion


A.
Originally, issue preclusion required mutuality.


1.
Now, a party who was not a party in the earlier action, may assert issue 




preclusion



2.
However, the party that is bound by the preclusion must have either been a 



party to the previous action or have been in privity with such a party.


B.
Bernhard v. Bank of America National Trust & Savings Assn., (1942) pg. 727


1.
Π is the administrator of the estate of Sather.



2.
Π first sues Cook for removing money from the account of Sather and looses.



3.
Π then sues the bank for unlawfully giving the money to Cook and the bank 



claims that there is issue preclusion and wants to bring the judgment in as 




evidence that they did not act improperly.




a.
Issue preclusion is granted for the bank.




b.
There are three elements required for issue preclusion to apply:





i.
The issue must be identical





ii.
There must be a final judgment on the merits





iii.
There must be privity between the parties




c.
This is an instance of defensive issue preclusion.


C.
Is the person who is bound in the action a Π or Δ?  Why is this important?



1.
The Π picks the jurisdiction and court in which to sue.




a.
The very fact that there is litigation is a choice made by the Π.




b.
The Δ does not choose the suit or the forum.



2.
When the person asserting issue preclusion in the second action is a plaintiff 



there is an offensive use of non-mutual collateral estoppel. 


3.
If the person asserting issue preclusion in the second action is a defendant 




there is a defensive use of non-mutual collateral estoppel.




a.
This is a less problematic use of issue preclusion than an offensive use.




b.
The offensive use is more likely to present problems of joinder – this is 




not an issue in defensive uses. 





i.
The offensive use might encourage people to wait for a determination 





in their favor before they sue.





ii.
Consider the multiple-claimant anomaly where there are perhaps 40 





Π’s – the Δ might win the first five suits but loose the 6th suit. When 





the loose this single suit the other 34 Π’s will automatically be entitled 




to judgment in their favor. 


D.
Blonder-Tongue Laboratories v. University of Illinois Foundation, (1971) pg. 732



1.
This is the first time non-mutual issue preclusion is applied on a national level



2.
Patent infringement action initiated by the University.  The University was a 



Π in the earlier action and lost.




a.
This is one of the best patterns for issue preclusion – i.e. Π is being issue 




precluded from brining another suit against another party.




b.
The University is estopped by issue preclusion from bringing this suit.



3.
This would be a re-litigation of exactly the same issue and is prohibited in 




order to promote judicial efficiency. 




a.
You have to show that there was a full and fair litigation of the issues in 




the first case.




b.
If there is some error of law in the first decision then the University should 



have appealed the decision; but, this court allows the party to asset that the 



prior court ‘really screwed up’ the decision of the legal issue. 

Thursday, March 10, 2005

Recap:  When the standard of proof is different issue preclusion may not apply.  

-
Bernhard case – the case would have turned out the same way under either the new law or the old one.  In this particular case the loosing party cannot complain because the outcome would’ve been the same either way.  This case involved defensive non-mutual issue preclusion and is a great example of this because the bound party was a plaintiff in the prior action. 


-
Blonder case – the court will look at the proceedings of the prior actions in nearly all cases.  Did the judge have a grasp of the complex (patent infringement) issues?  The merits of the earlier case may be considered in some cases, but is this a good idea?  This could eliminate the efficiencies that issue preclusion seeks to develop. 
I.
Parklane Hosiery case 


A.
The SEC conducted a hearing after claiming that the company was making 



fraudulent claims.  The SEC then issued a declaratory judgment and the Π in 



another action against the party tried to use non-mutual issue preclusion to seek a 


judgment in their favor.


B.
Court holds that the use of offensive issue preclusion is allowed except where Π 


could have easily joined in the earlier action, or where application would be unfair 

to a defendant.
II.
Personal Jurisdiction

A.
This is a 14th Amendment Due Process question of whether a state court can 



exercise jurisdiction over a foreign (out-of-state) defendant.  

B.
Pennoyer v. Neff, 95 U.S. 714 (1878), is the landmark case on this issue.


1.
When are states allowed to assert their sovereignty over non-citizens? 




a.
State want control over everything in their territory.




b.
Under this case a CA resident could go to OR and commit a crime, but if 




they return to CA before being captured OR cannot have jurisdiction over 




that person.





i.
The law under International Shoe is different from Pennoyer. 





ii.
In-hand service while one is in the state would allow the OR court to 





have personal jurisdiction.





iii.
OR has the power to determine the rights and responsibilities of its 






citizens even when they acted unlawfully outside of the state


2.
Neff (Π) sued Pennoyer (Δ) in the first action in a district court in Oregon – he 


sued to have Δ ejected from his property.  Δ is an OR resident and Π is a CA 



resident.  




a.
Δ claims that he owns the land because it was sold in connection with a 




judgment against another party, Mitchell.  Π contends that the judgment 




against Mitchell was invalid because he never owned the land.





i.
Mitchell v. Neff: Π sued in OR court for unpaid legal fees.  There was 





a problem with service because Δ was no living in the state.  There 






was a default judgment for Π and he went after Δ’s property to collect.  




The property was sold at auction to collect and Π actually purchased 





the property.





ii.
Neff claimed that service was not appropriate and there was no due 





diligence (needed to inquire as to where the Δ is located, etc.).  There 





was also insufficient proof of publication.




iii.
Mitchell argued that service was appropriate and personal jurisdiction 





was allowed because the property was in the state.  The court must get 





control over the property (attachment) to secure personal jurisdiction. 




b.
Lower court held that there was personal jurisdiction and Δ appealed.  The 



supreme court disagreed with nearly every issue in the case but affirmed 




the judgment nevertheless.  




i.
Evidence of due diligence is acceptable as long as it satisfies the state 





court judge – if there is inadequate evidence of dd it must be attacked 





in the original court. 





ii.
They also argued that there was no personal jurisdiction.  




c.
The property received by Mitchell was worth more than the judgment 





against Neff.




i.
The 14th Amendment did not exist at the time of the Mitchell case.





ii.
The judge articulated a theory of natural law that just happens to 






coincide with the 14th, which was adopted at a later time. 



3.
It was very important to Neff that he sue Pennoyer in federal court so that they 


would apply the law of personal jurisdiction. 




a.
All courts, including federal courts, are required to recognize state court 




judgments.




b.
In rem v. In personam actions – know when there is personal jurisdiction 




in each case, this may be valuable for the exam. 



c.
In your mind separate what is the basis for the personal jurisdiction, this 




will help make the distinction.
Tuesday, March 22, 2005
Make-up class for the snow day:  TBD
Recap: personal jurisdiction in state courts, Pennoyer

- Pennoyer, Mitchell was trying to bring a quasi in rem action because he could not bring an in personam case...he had to bring the suit through the property.


- Service was through publication in CA and there was a default judgment; property was sold to the Π in settlement of the judgment (this was unusual).  Π then sold the property to Pennoyer and Neff sued him.


- Neff claims that the judgment that gave the property to Mitchell was invalid.  The judge in the lower court found for Neff and the court of appeals disagreed on most grounds but still affirmed the decision on other grounds.  

- 14th Amendment was not enacted at the time of this case, but after enactment this case would come out differently.  


- Is attachment at the initiation of the suit necessary?  Under Pennoyer, personal jurisdiction is gained by either the presence of the person or the property at the beginning of the suit.  Oregon can only seize the property and can only render judgment for the value of that property at most.  



This (attachment) is the primary issue of the case.  Attachment at the initiation of the suit is proper for many reasons: judicial economy, good policy, existence of jurisdiction, assurance that property exists.  Further, if the worry is about whether there is property in the state sufficient to trigger personal jurisdiction you would only have to describe that property in the complaint (look it up in courthouse records).  Judge in Clauson held that attachment is not necessary at the initiation of the suit ( this can be compatible with Pennoyer because while Mitchell did not describe the property Clauson did.  Since there was a description in Clauson attachment was not necessary, and since there was no description in Pennoyer attachment was necessary to ensure that the property existed. 

- Attachment is only really necessary if the property is not described at the initiation of the suit. 

In personam actions rely on the body of the person being within the jurisdiction.

Quasi in rem actions – source of jurisdiction is the presence of property in the forum and 
judgment cannot exceed the value of the property. 
In rem actions rely on the ownership of the property and binds everyone in the world (ex: 
quiet title actions).  These can only exist in the state in which the property is located.  
Method of service v. source of personal jurisdiction:  these two things are not really related.  The presence of the person is the source of personal jurisdiction.  Sometimes the source of personal jurisdiction does not relate to the cause of action ( distinguish between the cause of action and the source of personal jurisdiction.  

International Shoe
I.
Prior to this case there were attempts made to expand personal jurisdiction.  

A.
People might do something bad in one jurisdiction but if they never re-entered 


that jurisdiction they could not be held liable because there was no personal 



jurisdiction.


B.
Special and limited appearances are not Constitutional provisions (14th 




Amendment) and are under the discretion of the court.  


1.
Not all states allow special or limited appearances.



2.
Your presence in the state in order to defend against another case is often 




protected so that you are immune to service by the former case.  This 





exception is not required but may states do it. 


C.
Domicile is a typical source of personal jurisdiction, even if you are not presently 


in that state.  Your obligations to the sovereign reaches beyond the bounds of the 


state and personal jurisdiction might exist in CA (domicile state) even thought 


you’re in VA at the time. 


D.
Agents for service of process:  Sometimes these are created by law (state Attn’y 


General or Sec’y of State), you can also designate an agent who will stay in the 


forum, but the state cannot prevent you from coming in or doing business even 


though you do not have an appointed agent for service of process. 
Thursday, March 24, 2005

International Shoe (cont’d)

I.
Int’l Shoe is being sued and responds with a special appearance to argue that service 
was improper (notice), and that the company was not doing business in the state 
(personal jurisdiction), there was no agent in the state upon which service may be 
had, and also that they were not an employer within the statue of the state. 


A.
Congress has allowed the states to tax employment when a business is engaged in 


interstate commerce. 


B.
Due Process Argument:  this is a challenge under the tax statute.  There were 



limitations on the ability of the state to regulate economic relationships at this 



time – these limitations no longer exist under the 14th Amendment. 

II.
What ties did the company have to Washington?


A.
The company tried hard to limit its ties to the state.

B.
Would there be personal jurisdiction under Pennoyer?



1.


C.
The minimum contacts requirement is rather liberal.   Under I.S. the state has an 


obligation to let you in and to protect you to the same degree that they protect 



their own residents...but, do you have a reciprocal obligation?


1.
Probably not.  There might be specific jurisdiction if, for example, you are 



served for something that happens while you’re in the state. 



2.
However, if you are served in State A for something that happened in another 



state/country there might be personal jurisdiction in State A!  

III.
I.S. creates a framework within which you can understand most prior cases. 


A.
Continuous and systematic activity (maintaining an office, etc) will trigger 



personal jurisdiction (specific, likely not general unless there are extensive 



activities within the state). 


B.
Casual unconnected activities will not trigger personal jurisdiction (CEO is gone 


on vacation and he is served in that forum on a cause of action not related to that 


forum).

C.
Substantial continuous activities may trigger general personal jurisdiction even 


though the suit is unrelated to the activities of that state. 


D.
When there is a low level of contact with the forum state but the activity is related 

to the action then there may be specific personal jurisdiction under Pennoyer. 


E.
What does the Supreme Court say about notice in I.S.?



1.
Π sent a letter to the headquarters in Missouri and to the agent in Oregon. 



2.
The court tied notice to the type of activities of the company ( generally, 




service is adequate unless inadequate notice is obvious.  




a.
Amount of money involved is important.




b.
Interest of other parties in vindication of rights is important.




c.
Sometimes publication is sufficient if it is prohibitively expensive to 





locate and notify the Δ.



3.
Due Process is rather generous and only demands that the parties be 





reasonably apprised of the fact that there is an action against them.


F.
Black’s Opinion:  he concurs but does not like what’s going on in I.S.  

Perkins

I.
Δ is a company that typically did business in the Philippines and the Π was a non-
resident of Ohio.  The company had some contacts with the state such as a mining 
operation, along with an office, files, and an office for the CEO.  These operations 
would general have to be continuous and substantial.  In this case the Π could not go 
to the Philippines for justice since there was a war going on there at this time – 
practically, there was no other place to sue. 

A.
What gives a sovereign power over the Δ?



1.
Systematic and continuous operations in the forum state would do this.


2.
Continuous and substantial operations would also trigger personal jurisdiction. 


B.
In some cases, a state must accept personal jurisdiction under Due Process.



1.
Ex:  When an Ohio resident sues another state resident for a cause of action 



that arose within that state. 



2.
Here, the state could have rejected the argument that they were required to 



take the case (and, in fact, they did reject this argument but still took the case) 



since both parties were non-residents of the state. 



a.
They could’ve refused PJ because they thought that they couldn’t take this 



case under the 14th Amendment. 




b.
Supreme Court told them that they could take the case and left the 






acceptance of the case to their discretion. 

McGee
I.
This is a specific jurisdiction case where the Π was suing (in CA) an insurance 
company (from TX) that refused to pay out a claim for death of the policyholder.  The 
Δ was given notice in TX of a case against them in CA – they did not go to CA and a 
default judgment was issued against the Δ.


A.
Δ must have though that they had a chance of loosing the case in CA because they 

declined to challenge the merits in that state, and instead they choose to file suit 


on the judgment on grounds that service was inappropriate in TX and there was 


no PJ of the CA court. 

B.
This case went to the U.S. Supreme Court. 


C.
The Δ sent a solicitation to CA to initiate the policy and this Π was the only 



policyholder in CA.  

II.
The court justifies personal jurisdiction (PJ) on the grounds that: 1) Π mailed 
premiums from CA, 2) insured was a resident of CA when he died, 3) CA has an 
interest in the outcome of the case and in protecting its residents, 4) the individual 
claimants (CA residents) and witnesses do not have the means to come to TX to 
pursue the suit, and 5) the interstate nature of commerce puts the company on notice 
that they might be doing business in CA and since travel/communication is easier it is 
more fair for the Δ to be held to have PJ in CA.

A.
Three theories of PJ:



1.
Pennoyer


2.
International Shoe


3.
McGee – convenience, plaintiff and forum interests

Shaffer v. Heitner
I.
Π was a stockholder in Greyhound Corp. (only one share) and sued in a shareholder’s 
derivative suit against the company for antitrust activities.  The suit was brought in 
Delaware where the company is incorporated but has no headquarters or operations.  
Since the Δ is incorporated in this state the Π was able to “attach” their shares (1.2 
million shares) in that state so that they could not be sold.  Δ made a special 
appearance to attack personal jurisdiction on the grounds that the property cannot be 
subject to attachment or sequestration in that state.  DE does not allow special or 
limited appearances. 

A.
How related are the source of PJ and the property (quasi in rem actions)?

Tuesday, March 29

International Shoe is more about political power than considerations of what is an appropriate place for the suit.  Pennoyer is a very limited approach because the state only has power over people within the territory if that person is located within the territory.  I.S. explains that you have on-going duties to answer to any cause of action related to your activities in the forum state.  I.S. main points:

-
past acts can give rise to an obligation to return

-
the obligation to return is something related to the past acts

In cases where there is general jurisdiction ask yourself what is more important, the past contacts or the present contacts.  

-
“tagging” within the state allows the court to hold you to any action within the state

-
general jurisdiction requires current contacts

-
specific jurisdiction generally relies on prior contacts within a state

McGee provides an inquiry based on convenience.  

Four categories from I.S. - 

Substantial continuous and systematic activities (general)

Casual presence or single isolated activities (specific)?
Substantial continuous activities that are unrelated (general)?
Single or isolated acts, the nature or quality of which is related to the action (specific)

Also look at the forum state’s interest in seeking resolve, the convenience for parties and witnesses, considerations of the interstate transportation system. 

More of Shaffer v. Heitner:


No limited appearance is allowed in Delaware, so you must either not show up (default judgment) or you must make a general appearance and subject yourself to liability.  This case applies I.S. to quasi in-rem actions. 

I.
If the property is in the forum state why isn’t that sufficient for personal jurisdiction?


A.
Quasi in-rem actions really don’t exist anymore in the context of I.S. – though 



these actions are sometimes still used in foreign settings. 

B.
There is more protection for real property that is within a state.


C.
Argument:  If you do not allow quasi in-rem actions a Δ might move all of his 



assets to a state where he does not have sufficient minimum contacts.



1.
Full faith and credit clause would allow a judgment in the state that has 




sufficient contacts to apply the judgment to the other state where the assets 



are present. 



2.
An action on the judgment in the foreign state would still stand since you are 



going after the assets and personal jurisdiction is irrelevant (in rem 





jurisdiction)


D.
Might there be other grounds for personal jurisdiction based on other contacts in 


the forum state?



1.
Delaware law should apply to this company because the state has allowed it 



to exist as an entity incorporated in the state. 



2.
Given that this corporation violated Del. law it would be sensible for that law 



to apply rather than to have another state try to apply their law. 


E.
Hypo:  A wife has moved out of state with her child, she has consent of the former 

husband, she sues him in another state for child support. 



1.
If he travels there all the time to visit he may be liable.



2.
Even though there is no physical contact with the state there is a relationship 



with a Californian.  In an actual case  there was no personal jurisdiction 




under the same circumstances.  However, the arguments are generally in 




favor of special jurisdiction over the father in California. 

Worldwide Volkswagen Corp. v. Woodson, 444 U.S. 286 (1980)
I.
Π sought a writ of prohibition to keep a judge (Oklahoma) from exercising in 
personam jurisdiction over it.  The Π in the lower court, Robinson, purchased an Audi 
automobile in NY and drove it to Oklahoma where they were involved in a fatal 
accident in which the auto caught on fire.  They filed suit in OK and Worldwide (a 
NY company) sought a writ to prevent the court from exercising in personam 
jurisdiction since they did not have any business or other contacts within the state. 


A.
A state may only exercise personal jurisdiction when the Δ has minimum contacts 

such that the maintenance of the suit does not offend traditional notions of fair 


play and substantial justice. 


B.
The Supreme Court (U.S.) held that this company did not have sufficient 




minimum contacts within the state.




1.
The foreseeability issue is that the Δ’s conduct and connection with the 




forum state must be such that he should reasonably anticipate being hauled 



into court in that state; it does not involve the foreseeability that ones 





product is likely to find its way into that state. 




2.
Even if there is no inconvenience to the Δ (an Arlington resident going to 




DC for example) a state can not exercise personal jurisdiction over him if 




he has no “contacts, ties, or other relations.”

II.
Dissent:  Justice Brennan considers the modern interstate nature of commerce and 
how a manufacturer should be held liable when he intentionally places his product 
into interstate commerce with the expectation that it might be purchased in other 
states.  Here, Π should anticipate that its autos might be used in other states, that 
accidents might occur, and that they might have to defend a suit in another part of the 
country. 
What is the state of citizenship in this case?  - They wanted to join other parties of the same state as themselves so that they could not be removed to federal court (case was subsequently removed to federal court and dismissed).  They were New Yorker’s, but wanted sue in Oklahoma though they were moving to Arizona.  Technically, these people are still New York citizens until they reach Arizona.

OK court accepted personal jurisdiction but the Supreme Court reversed.  The long-arm statute of OK controls when the state can reach out and control Δ’s from another state. 

What are the McGee factors for and against personal jurisdiction in this case:

1).  For: interest of the state in having jurisdiction over those responsible for the fire.

2).
For: accident was in OK and the investigation, witnesses, etc are all in that state.

3).
Against: Insurance companies and other Δ’s are burdened by going to OK.

4).
For:  Δ’s are in the hospital in OK - it would be a great burden for them to go to NY.

McGee factors are strong but there still is no personal jurisdiction in this case.  

Pennoyer and I.S.: power theories

McGee: convenience of the venue
Reasonable Anticipation

With the VW case it is not enough that you could foresee that the product would end up in the state.  
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PJ begins on page 4 of the Lexis Outline.
There is an assumption that the activities giving rise to personal jurisdiction are the same activities that give rise to the action.  

-
it used to be that if a distributor entered into an agreement with a manufacturer the mfg was subject to personal jurisdiction in any state where its product was distributed, even if it did not know that the product was there 

What is the difference between a distributorship case and the VW case?

-
there is an ongoing contractual relationship with the distributor while in the VW case the car is gone and there is no continuing relationship
-
stream of commerce cases are more likely to find personal jurisdiction (consumer bringing it to the state versus a distributor in the state)

-
we are more likely to find personal jurisdiction in the natural migration scenario (products move from state to state though not distributed there) than in the distributorship scenario

VW Dissent:  would prefer to apply McGee factors to this case. 
Asahi Metal Industries, Co. v. Superior Court of California

I.
Π was sued by Cheng Shin for indemnification of a judgment rendered against them 
from a suit in California which arose when a bike tire malfunctioned causing an 
accident.  The malfunction resulted from a faulty valve stem manufactured by Asahi.  
Π was sued in CA and sought a motion to quash summons for lack of personal 
jurisdiction.  The valve stem assemblies were purchased in Taiwan and Asahi does no 
business in the United States, nor does it maintain any offices, contacts, or sales 
representatives in the country. 

A.
Does the knowledge that ones products will reach the stream of interstate 




commerce through a trading partner constitute “minimum sufficient contacts” 



such that personal jurisdiction may be exercised over that company in the United 


States?



1.
No, personal jurisdiction may not be exercised. 



2.
This standard is one of reasonableness.  The burden on Asahi might be severe 



in that they would have to travel to the U.S., hire translators and U.S. 





attorneys, and comply with laws that are totally unknown to them in order to 



defend against this suit. 

B.
Rule:  A state court may exercise personal jurisdiction over a nonresident 




defendant as long as there exist "minimum contacts" between the Δ and the forum 

state (such minimum contacts could not be established in this case).

Rule 14 is used to join cross-claims between the parties – all other parties settled and all that is left is Cheng-Shin and Asahi.  
The court of appeals comes to the conclusion that there is no jurisdiction but the CA Supreme Court reverses.  The U.S. Supreme Court then takes up the case and overrules the state court and agrees with the CA Court of Appeals. 

Is PJ allowed under the long-arm statute?  No, it allows for PJ up to the limit of the Due Process Clause.  

McGee factors in this case:  The argue against PJ b/c the forum is not at all convenient to the Δ and there is no substantial interest of the state in favor of convenience.  Also, either Taiwanese or Japanese law would apply to this case such that the state court would have to make a determination of foreign law.  To litigate in this forum both the Π and Δ will have to fly half way around the world to CA, and all of the witnesses will be in either Japan or Taiwan.  
- 
McGee factors are not dispositive in arguing for personal jurisdiction, but may help to preclude personal jurisdiction even when you satisfy the “power theory.”
If you can show that the Δ advertised in the jurisdiction you can almost always get PJ.  Also, if you make particular modifications to a product to adapt it to a market there is a strong argument for PJ.  Further, making your business available in that state (local phone number) or acknowledging that a large amount of the product ends up in that state may also subject you to PJ.  
Vernon case (read the brief of this case)
Is tagging sufficient for personal jurisdiction?

-
The very concept of tagging concedes that there is a low level of connection with the state. 

-
In lots of tagging cases where the McGee factors are satisfied there may be PJ under International Shoe. 

*** Spend some time thinking through these issues – they will be important on the final exam and the topic is rather unclear.  Come up with a coherent theory on your own.

Outline of Personal Jurisdiction

I.
Start with In Personam or In Rem


A.
Rights of property in respect to the whole world, or in respect to one person



1.
These are in rem actions – quiet title, etc.



2.
There is no problem with in rem actions under International Shoe


B.
Quasi in rem actions are problematic under Shaeffer


C.
In personam general jurisdiction



1.
Vernon – problems with individual “tagging”



2.
in personam based on domicile – these are substantial contacts under I.S.



3.
These are the two primary ways to sue an individual on any cause of action


D.
Suing a corporation or entity under general jurisdiction



1.
There must be substantial ongoing and current contacts – see I.S.



2.
You may also have to satisfy the McGee factors


E.
General jurisdiction over an individual under substantial contacts theory



1.
This works better for sole proprietorships



2.
Suing an individual as an such; difficult to do this other than by C, above.


F.
Specific jurisdiction (individual or contacts)



1.
There are lots of problems with this – sufficient minimum contacts, 






appropriate type of contacts, etc.



2.
McGee factors

Analysis:  Start with in rem or quasi-in rem and then move on to in personam...individual or corporation...then general or specific.
Rule 13(a) Compulsory Counterclaims

-
exception when suit is brought by attachment 

Personal Jurisdiction in Federal Courts

Due Process clause of the 5th Amendment – Courts can only assert jurisdiction over those entities with which they have I.S.-type contacts.  These contacts are now considered within the entire country, not within the state. 

-
much more likely to accept quasi-in rem actions against foreigners

FRCP Rule 4(k): takes requirements of service and folds in a requirement of personal jurisdiction in federal courts.

-
fed court will not assert PJ unless a state court of general jurisdiction present in that state would have asserted general jurisdiction in the same case

-
look to the normal state court and ask if they would have accepted PJ in the case

It might be that you could say the Const. was violated when a FL resident sued an AK resident in the state court.  This problem is overcome by Rule 4(k).  

You must determine whether the state constitution, the state long-arm statute, and the 14th Amendment would allow PJ in this case.  

-
this is a lot of inquiry just to determine whether the federal court in a state has jurisdiction (PJ)

-
there are several exceptions but these are all small and very rare (fall under 4(k)(1)(b))

Make-up class
Tagging is okay as a form of PJ.  Brennan says that it is okay because being in the forum state shows that you are taking advantage of the protection and benefits of being in that state.  

How to approach a PJ problem:

1) Is the source of PJ property?


- in rem cases are clearly okay because the property is in the forum state


- quasi in rem actions are problematic

2) Is it general or specific in personam jurisdiction?


- General: Is it over an individual or a corporation?



- tagging and domicile are the only ways for general PJ over an individual



- corporations require substantial ongoing contacts

- Specific: mostly the same as general questions



- out-of-state activities may have in-state effects



- McGee factors can apply here; International Shoe and Asahi also

Personal Jurisdiction in Federal courts:

I.
Anyone with contacts to the U.S. may be subject to specific jurisdiction


A.
5th Amendment applies to these cases


B.
Federal courts do not exercise jurisdiction to the full limits of the Constitution



1.
We don’t want forum shopping



2.
Rule 4(k)(1)(a) [this covers the vast majority of PJ cases)



a.
fed court can only assert jurisdiction if a state court in the state where the 




fed court is located could assert personal jurisdiction




b.
Ex: NY Π sues NJ Δ in the E.D. Tex. – diversity action; injury occurred in 




the W.D. Tex.





i.
there is constitutional jurisdiction





ii.
there is personal jurisdiction b/c a Tex. Court could asset jurisdiction



3.
Rule 4(k)(1)(b) 



a.
this is a very small exception to the rule above




b.
when the other party is less than 100 miles from the federal court 






asserting jurisdiction PJ is allowed even though it is outside of the state



c.
within the 100-mile bulge you have to have International Shoe ties





i.
requires more than “tagging”





ii.
parties here are joined under Rule 14 or 19



4.
When allowed by federal statute there is PJ even though it would not be 




allowed under subsections (a) or (b) above



5.
4(k)(2) 




a.
If the 5th Amendment is satisfied claims under federal law may be allowed 




even though the party is not subject to general jurisdiction under the rules 




of any particular state.




b.
If there are International Shoe ties with the U.S., though not any state, the 




party may still be subject to PJ.




c.
Maritime law, Securities law, and others come into question here.

Venue

Two primary grounds for venue:

1). Δ’s residence (Δ’s reside in the same state)

- corporation resides in a district if it would be subject to PJ in that state

2). Locus of events or property within the district
If there is no venue in any district on the basis of the previous two provisions §1391(a)(3)  or §1391(b)(3) a third provision may apply – Fallback venue.

(a)(3) – If solely a diversity issue these action may be brought in any “judicial district in which any defendant is subject to personal jurisdiction at the time the action is commenced.”

(b)(3) - Federal question cases may be brought in a judicial district “in which any

defendant may be found” (i.e. tagging). 
Aliens: just ignore them; the court is not concerned with these and does not consider their residence in determining venue.  As far as venue is concerned you can get venue anywhere when suing an alien, but you still need to get PJ.  
Removal: process by which an action with fed subject matter jurisdiction is brought in state court because Π wanted to sue in state court, but  is brought up to federal court by the Δ.  Δ may bring the case up to federal court from a state court, but cannot remove a case from fed down to a state court. 

Transfer:  §1404 allows the transfer of venue if §1391 is satisfied.  The court to which the action is transferred (transferee) is required to apply the law of the original court (transferor) where the action was initiated.  

-
choice of law rules – the choice of law rules of the original court apply to wherever 
the case is transferred
Every cause of action joined by the Π must have PJ.  

-
parties may make a special appearance to contest only one action of a multi-part suit 
using joinder (ex: one action may have PJ and the other does not)

-
state and federal law do not allow tagging for PJ (specific) in actions relying on the 
joinder of claims – this is not a constitutional limitation, it is statutory

-
if one action satisfies the venue statute all joined claims must also satisfy the venue 
statutes


i.
this is not explicitly laid out in the venue statute


ii.
this is derived from statutory interpretation

-
you must have PJ over all joined Δ’s, there is no PJ by the simple fact that they are 
joinable parties under the joinder rules

Compulsory counterclaims are not required to satisfy § 1391(venue) or personal jurisdiction – by virtue of suing in a court you waive the defense of venue (lack thereof).  
Permissive counterclaims are sometimes required to satisfy § 1391 – the courts are split on this.  There are efficiency and fairness arguments in favor of not requiring PJ or venue, and most of the courts support this theory, but not all.  


- 
Greene thinks that you should be required to have PJ and venue, but this is the 


minority view


-
The arguments for not requiring PJ and venue are weak, but supportable

Impleaders: any time a new party is brought into a suit there has to be PJ, but not venue.  

-
if there is a suit we want the impleaded party (insurance co. is most common) to 


be present even if venue is not satisfied

Federal Subject Matter Jurisdiction

I.
Federal Question

A.
Art. III, § 2 of the U.S. Const. controls this issue


B.
§ 1331 controls the same thing and has nearly identical language



1.
What type of cases, as a matter of fact, does congress allow the fed to take?



2.
Louisville & Nashville R.R. v. Mottley



a.
Mottley’s were injured on the R.R. and were given lifetime passes for free 




travel to compensate them.  Later, Congress, made these passes illegal 




because they were used as bribes to public officials.  The R.R. 







subsequently refused to honor the passes and the Mottley’s sued.




b.
This is not a federal question since it is a K matter that falls under state 




law, so the fed court cannot handle the issue and it has to go back to that 




state court.

C.
Federal defenses can get a case removed to federal court only in certain 




circumstances – ERISA and Labor Bargaining Laws are the two most common
II.
Diversity


A.
Article III, § 2...extends to controversies between a state and citizens of another 


state, between citizens of different states, and between a state and citizen thereof 


and foreign states, citizens or subjects


B.
Do you need complete or minimal diversity?



1.
§ 1332 is the diversity statute – subsection (d) deals with class actions



2.
class actions only require minimal diversity, only one Π (in a class action) has 


to be from 
a different state from the Δ



3.
§ 1332 generally requires complete diversity; in other words, if there is even 



one Π from the same state as the Δ the case is thrown out




a.
must meet the $75,000 minimum




b.
an impleaded party from the same state as Δ does not destroy diversity



c.
if one has a Green Card or is admitted for permanent residence then that 




state is your state of citizenship for diversity purposes

C.
Diversity was established because the founders felt that state courts might be too 


favorable to their own state residents, so they wanted to give people the option of 


removing to the federal courts that would be impartial.


1.
In-state residents are not allowed to remove to a federal court.



2.
This statute is only tailored to protect against one type of prejudice. 
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When the joined party is a necessary party you must also show PJ with respect to that person.  
Intervening parties should not be considered for the purpose of determining venue.  

-
§ 1367, Supplemental Jurisdiction statute. 

-
the law is currently changing on this issue; sometimes intervening parties can now 
destroy venue and diversity

-
venue has to be satisfied for a necessary party

-
some courts now treat necessary parties and intervention the same, in that neither 
one will destroy venue and diversity
§ 1331 – 


A federal defense is not sufficient to allow a Δ to remove an action to federal court except when there is federal preemption of state law.

§ 1332 is read to require complete diversity but many courts do not agree with this.

*** “Domicile” is required for diversity, not residence.  Ex: you can reside at your vacation house in Florida, but still not be a citizen.  Domicile is more restrictive...always use this terminology.  

Baker v. Keck

I.
Π was “roughed up” quite a bit and moved from IL to OK.  He testified that he had 
moved to OK in order to become a permanent resident of that state and filed suit 
against the Δ’s mining union which allegedly attacked him.  The Δ did not have any 
union members in OK and so the Π filed suit in diversity.  Δ filed a motion to dismiss 
claiming that no diversity existed.  Court held that there was diversity because the Π 
moved before initiating the action and there was evidence (voter registration etc) that 
he intended to stay there. 
II.
Forum shopping and limitation of possible prejudice against non-residents of the 
state is the basis for the diversity purposes.
Residence of corporations:

Citizen of its state or states of incorporation, plus one state where their principal place of business is located.  

-
What is the principal place of business at the time of the filing of the suit?
Devices to create and destroy diversity:

There is a statute (§ 1359) that prohibits subject matter jurisdiction that was created through improper collusion of the parties. 
Destroy diversity:  be wary of any K’s to sell the rights to a case that end with a reversion of proceeds from a successful suit. 

Pendant and ancillary actions 

-
Ancillary jurisdiction is where someone who is not the Π joins the action.  The action 
must concern a common core of fact.  

-
There can be an ancillary action brought by a Π.  

-
Pendant jurisdiction 

Supplementary proceedings:  these are before a federal court in order to effectuate the judgment.  

*** See § 4.06 at appx. page 16 of the Civ Pro outline.  

Pendant and Ancillary Jurisdiction:  action will be considered constitutional even though it does not have an independent source of fed subject matter jurisdiction, but it shares a common core of fact with an action that does have fed subject matter jurisdiction.

-
pendant:  Π joins another action with a common core of operative fact


-
pendant party action:  Π joins another party


-
ancillary jurisdiction:  any situation where someone other than the Π brings an 


action that shares a common core of operative fact – ex: impleding an insurer; 


the success of the second action depends on the success of the first

i.
The Constitutional question is not the only issue here.  

ii.
There is also a statutory problem ( after the Const. question you have to evaluate 
whether the statute would allow the action.  

iii.
§ 1367 was poorly drafted so the common law cases are still valuable. 

iv.
use the “common core of operative facts” language for discussions of pendant and 
ancillary jurisdiction

v.
§ 1331 – Fed. Question Statute:  joinder of a state claim to the federal question would 
not seem to frustrate the purpose of that statute (Gibbs case)

-
Gibbs: court was not obligated to take the state law cause of action.  The 




discretionary factors of Gibbs are now codified in § 1367.  

Owen case:  Kroger (Iowa, husband killed); Omaha Power (Neb.); Owen (Iowa, blamed for defect by Omaha).  Kroger sues Omaha and they implede Owen.  Motions for summary judgment are granted and all that remains is a suit by Kroger against Owen – both are Iowa residents.  Are the purposes of § 1332 (diversity statute) frustrated by this arrangement?  

§ 1367 Supplemental Jurisdiction:  This only applies when the original case was a diversity case.  In the following circumstances there will be no supplemental jurisdiction: claims by plaintiffs against persons made parties under Rule 14, 19, 20, or 24 of the Federal Rules of Civil Procedure, or over claims by persons proposed to be joined as plaintiffs under Rule 19 of such rules, or seeking to intervene as plaintiffs under Rule 24 of such rules, when exercising supplemental jurisdiction over such claims would be inconsistent with the jurisdictional requirements of section 1332 (diversity).  


-
§ 1367(c)(1-4) are important – Reasons why the court may decline to accept the 


case under supplemental jurisdiction even though they are not required to decline


-
to be supplemental it has to be attached to another action with independent 



federal subject matter jurisdiction; if this primary action is dismissed then all 



joined supplemental actions will be dropped

-
§ 1367(d) Statute of limitations in the state court is tolled while the federal court 


is addressing the claim and for 30 days afterward; this allows the federal court to 

dismiss a claim that has supplemental jurisdiction based on Gibbs factors without 

putting it outside of the SL in state courts. 
§ 1367 is poorly constructed and Green does not like it.  


-
Rule 20 problem


-
Rule 23 problem

Removal

This is a situation where the Π decides to sue in state court and the Δ feels that the action could have been brought in state court – this is an exception to the general idea that the Π controls the forum.

There are certain exceptions where the Π always has the right to decide:  Federal Employers Liability Act, and Jones Act (admiralty negligence).

The action is always removed to the federal court in the district in which the state court sits – however, you may seek a transfer to another court after removal is granted. 

Two joined claims (ex: one federal and one state) must be removed to federal courts together.  Say A sues B based on a § 1983 claim and a state law trespass claim...A cannot remove the § 1983 claim and leave the trespass claim in state court, they must be removed together.  

§ 1441(c) – Whenever a separate and independent claim or cause of action within the jurisdiction conferred by section 1331 of this title is joined with one or more otherwise non-removable claims or causes of action, the entire case may be removed and the district court may determine all issues therein, or, in its discretion, may remand all matters in which State law predominates.  
You may defeat diversity by joining a non-diverse party or by joining a party with a claim below the jurisdictional minimum.  
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Removal:  Π sues Δ in a state court, but the entire action could’ve been brought in a federal court.  The Δ may remove the entire action to a federal court.  This is the one case when the Δ has control over venue; normally the Π is master of his case.  There are, however, benefits for the Π still:
-
choice of law rules for that state remain

-
Π does not, however, get state procedural/evidence rules, federal rules are used

-
Π’s generally want to be in a state court but this is a great way for large Δ’s 
(corporations, etc) to get removal to the more amicable fed courts

For some actions (Jones Act, FELA) the Π’s choice of forum is final – Δ may not remove...the Π’s choice of a state forum is irrevocable.

* Note: you must be able to remove the entire action(s).  Joinder of another party will work to fend off removal.  Since the entire case must be removable there must be diversity – Hypo: assume R (NY) sues G (NY) and C (OH), G cannot remove to federal court based on diversity because the suit against C would trigger diversity – the entire case must be removable!

28 USC § 1441(c) – whenever a separate and independent fed question action is joined with a non-removable claim or action the entire case may be removed and the district court may 


***  Whenever a separate and independent claim or cause of action within the jurisdiction conferred by section 1331 of this title is joined with one or more otherwise non-removable claims or causes of action, the entire case may be removed and the district court may determine all issues therein, or, in its discretion, may remand all matters in which State law predominates.
§ 1331 - If any Δ is from the state in which the case originated the action cannot be removed to federal court.  

§ 1332 – A CA resident can sue in diversity (as Π) in a CA federal court.  

* Read Shamrock Oil case

Δ must remove within 30 days of service.  The ultimate decision about whether the case should be removed is made by the federal court.  So, the case immediately moves into the federal court, but if it is not properly removed the federal court will remand it to the state court.  Rule 11 sanctions may apply. 

- 
Π may make an action to remand the case back to state court


- 
state courts have general subject matter jurisdiction and cannot entertain a 



purely federal question (antitrust regulations, etc)

* Compare 4(k)(1)(A) and 12(b)(2).

Special appearances are always allowed (you can show up in court and say that there is no PJ, you do not default into PJ by showing up).  Limited appearance (quasi in-rem action is being brought against you and is limited in value to the property attached; but, if you appear, there is in personam jurisdiction which allows liability to the full value of the action, above and beyond the value of the property attached) are only allowed in some states.  


-
neither special or limited appearances are required by the Constitution

Jurisdictional Minimums:

I.
$75,000 federal minimum.  There is a rule that allows the Π to be charged costs (i.e. 
court costs such as reporting, filing, etc, this does not include attny’s fees) if they do 
not recover the jurisdictional minimum upon settlement.  This minimum must be met 
at the time the suit is filed.  


A.
Rule 11 applies to jurisdictional minimums.


B.
You can motion to dismiss [12(b)(1)] for lack of subject matter jurisdiction – this 


is essentially not a diversity case because the jurisdictional minimum is not met.

C.
Requirement of legal certainty (St. Paul Mercury case) that the recover will reach 

the minimum – other party must show to a legal certainty that the Π cannot get 


more than the minimum.

Courts have different standards on the burden of proof for showing that the Π cannot recover the jurisdictional minimum.  
Does injunctive relief  meet the jurisdictional minimum?  


-
What is the value to the Π of the injunction when he sues originally in federal 



court?


-
What is the cost of the injunction to Δ when he’s the party demanding removal?

*** Can counterclaims be aggregated to meet the jurisdictional minimum?


-
Hypo: A (TX) sues B (CA) for $70k and B counterclaims for $30k.  The amounts 


cannot be aggregated to meet the jurisdictional minimum.  Further, you could 



argue that the amounts actually offset one another to make the total $40k rather 


than $100k.


-
This question may be on the exam. 

Multiple claims by the same Π can be aggregated, even if one is a federal claim and the other is a state claim (as long as both actions are removable on other grounds).
Erie Doctrine

*  
In procedural issues Eerie is the most important case the Supreme Court has ever 
decided. 

Erie overruled Swift v. Tyson (see pg. 22 of Lexis outline)– this was a question about negotiable instruments.  When taking the case under diversity could the federal courts make their own rules of common law?  Holding:  The laws of the states shall be the rule of decision in the federal courts that sit in the states where they apply.


-
At this time state statutes were followed by the federal courts, but they did not consider state common law (unless it was property law or other local usage law) to be “law” as far as they were concerned. 


-
Swift was motivated by legal philosophy...there is a body of natural law outside of the developed by the sovereign.  Legal Positivism: the law can be far off from morality and what is “right”, but it is still the law and has its source in particular authority.  Natural law is what the law ought to be...
Erie: Fed courts can only apply law with its basis in authority (only applies to diversity and supplemental jurisdiction cases).
Tuesday, April 19, 2005
Swift v. Tyson:  the end result under this regime was that there was a separate body of law used by the federal courts when adjudicating state common law cases.  This body of common law would, accordingly, be binding on the states when they adjudicate diverse issues.  

Erie v. Tompkins:  Original Π, Tompkins, was walking along next to the railroad tracks when he was hit with what he claimed was an open door on the train.  This accident happened in PA and Erie was a NY Corporation.  The Supreme Court ultimately held that the law of the state is binding unless the courts are dealing with a federal question.  

-
J. Brandeis’ first argument relating to Swift is that there is a federal statute 
(misinterpreted by Swift) that requires federal courts to weigh state common law 
when making decisions on common law questions.

-
J. Brandeis’ second argument claims that it is unconstitutional to read the “Rules of 
Decision” statute as the court did in Swift...there is no power of the federal courts to 
make state laws. 
-
In a diversity or supplemental jurisdiction case the federal courts cannot make up 
their own body of law to govern state questions.  The federal courts, however, can 
make up their own federal procedural common law, but they cannot create 
substantive common law. 


When fed courts in diversity and supplemental jurisdiction cases create substantive law and ignore state common law as articulated by the state supreme court, they are doing something unconstitutional.  

However, if there is no state law relating to a particular topic or if the state law is unclear or out-of-date the federal court may certify a question to the state supreme court (not allowed in all states), or the federal trial court may rule as they think the state supreme court would rule.  Thus, this court is asserting power rather than simply following state precedent.  If there is no rule at all in that state then the federal court is bound to do its best to predict what the state supreme court would do. 
-
no matter how old and out-of-date a decision is the state trial court is bound to decide 
on its basis (assume it came from the court of appeals); however, the court of appeals 
is entitled to overrule itself and the state supreme court has the ultimate decision in 
restating the law.

-
if the federal court decides as they think the state supreme court would and the state 
court steps in and tells them that they are wrong, the state supreme court’s decision is 
the rule

Examples: 

1).
Arlington Co. circuit court judge has to decide a case where there is no state law and only one decision from the 4th Circuit.  This decision is persuasive but not binding.  

2).
Same scenario, but you’re a 4th Circuit judge and only have an old VA Court of Appeals decision and a newer trial court decision.  The 4th Circuit is not bound by what the VA courts have said in the past...there will be a judgment of fact about what that court thinks the VA Supreme Court would do.  

Choice of law rules:  What law does a federal court sitting in diversity use in deciding a case from another state?  May the court make up its own common law choice of law rules?  


-
forum shopping by removal from state to federal courts is a risk that this new 



formulation of choice of law rules attempts to avoid – we want the action to be 


treated the same after removal as it is before (same substantive law should be 



applied)


-
it would not be unconstitutional for federal courts to develop their own common 


law choice of law rules, but policy and statutory considerations prevented this

Guaranty Trust v. New York (1945)

I.
The statute of limitations had run in the state courts but the Π tried to bring the case 
in a federal court in order to avoid the S/L issue.  

A.
Issue:
Under federal rules of civil procedure, when no recovery is allowed in a 


State court b/c the action is barred by the statute of limitations, can a federal 



court have the suit removed to it b/c there is diversity of citizenship and 




adjudicate the
case regardless of the S/L?


1.
No, the federal court cannot hear the case b/c it would be precluded in the 



state court due to the S/L.



2.
Rule: In all cases where a federal court is exercising jurisdiction solely b/c of 



the 
diversity of citizenship of the parties, the outcome of the litigation in the 



federal court should be substantially the same, so far as legal rules determine 



the outcome of a litigation, as it would be if tried in a State court.


B.
Examples:  When a case is barred in a state court it is typically barred in the 



federal court as well.  Diversity cases apply the state S/L and the state rule 



regarding tolling.  Federal question cases follow the FRCP rather than the state 


rules.  Supplemental jurisdiction cases are uncertain [Green will get back to us 


about the answer on that one].


-
In diversity cases, what happens for service questions?  The state law does




apply here since the service of process questions are generally outcome 




determinative within that state.  Thus, when you sue in a state the action may 



be barred, but if you sue originally in a federal court the action may be 




viable...however, if you go to a federal court on an Erie question you would be 


bound to the state law.


-
Usually, the penalty is that you cannot bring your suit.  
Byrd is the first case to mention the constitutional question, and it is easier to read. 

Last Class

State procedure is used when it is outcome determinative – choice of law rules, statutes of limitation, tolling rules, service of process, etc.

Byrd case: this is a negligence action by a layman who sued the primary contractor.  The layman was actually employed by a subcontractor but tried to get workman’s comp when he was injured.  He did the same type of work as employees of the primary contractor and so he was a statutory employee.  Under state law this is an issue for the judge, but under federal law this is an issue for a jury – which law applies?

I.
Constitutional and policy questions. 


A.
Does the constitution require the use of state law?



1.
This case is no like Swift.



2.
Whether a judge or jury is used, there is no difference in how ordinary people 



act or view the law. 



3.
This question is not bound up by substantive rights and obligations. 


B.
You have to take into account countervailing federal interests in uniformity.


1.
If U.S. Constitution requires federal procedural law then it applies in federal 



diversity and supplemental jurisdiction cases.



2.
If the law is outcome determinative then state law applies.



3.
If there is a countervailing federal interest in uniformity then federal rules 




apply.

Hanna v. Plummer
I.
Complaint by petitioner, an OH resident, filed in District Court for the District of 
MA, claiming damages in excess of $10k from an accident in SC, allegedly caused by 
the negligence of one Louise Plumer Osgood, a MA citizen deceased at the time of 
the filing of the complaint. Respondent is also a MA citizen and is executor for 
Osgood estate.  Process served by petitioner according to rule 4(d)(1) of federal rules 
of civil procedure, while the respondent's answer was submitted back as per MA 
General Law section 9.  District Court granted respondent's motion for summary 
judgment citing Guaranty Trust v. York in that state law was the defining substantive 
and procedural rule.  Court of Appeals affirmed.  The Court, after granting certiorari, 
reversed.

A.
Under civil procedure, which jurisdiction holds power over the other in manner of 

service of process when the action is based upon diversity of citizenship between 


the parties when the petitioner filed complied with Federal Rule 4(d)(1), and 



respondent filed the answer according to Massachusetts General Law?

B.
The adoption of federal rule 4(d)(1), designed to control service of process in 



diversity actions, neither exceeded the congressional mandate embodied in the 


Rules Enabling Act nor transgressed constitutional bounds, and that the rule is 


therefore the standard against which the District Court should have measured the 


adequacy of the service.

FRCP’s were created by the Rules Enabling Act.  Has the Supreme Court gone beyond its powers in the Rules Enabling Act by creating some of the FRCP’s?
1).
Is the rules enabling act within the power of congress?


-  They have the power to regulate the federal courts.


-  The federal statute just has to be arguably procedural. 


-  Rules of practice and procedure must not enlarge, abridge, or modify a substantive 
  
   right – not sure what this means b/c no FRCP has been struck down on this ground

Reagan case:  if you have an FRCP there has to be a direct conflict with state law to use the FRCP analysis 
Erie Problems:

1)
Illinois Π suing a Deleware Δ in South Carolina (another Δ was from S.C.) – does the 
S.C. door-closing statute (preventing an out of state Π from suing an out of state Δ in 
state) apply in federal court.  


A.
This would strongly encourage forum shopping – this would suggest that you use 


state law. 


B.
Is there any reason that the federal courts would not want the state law to apply?



i.
Purpose of the door-closing statute is to keep these cases out of their courts. 


ii.
Encourages actions to be brought in federal court so that the state does not 




have to foot the bill – this means that S.C. may not even care if their statute is 



not applied in the federal court.




-
consider whether the state has an interest in the statute applying in the fed. 



courts; here they do not, but in some cases it may be important 

Semtek Case:

I.
Case is brought in a CA court and moves up to the CA federal court.  The claim was 
precluded in CA by the statute of limitations, but their claim preclusion statutes did 
not preclude the claim in another jurisdiction.  The case was brought up again in MD 
and the court in MD ignored the CA statute and precluded the claim based on Rule 
41(b).


A.
41(b) only decides whether there is claim preclusive effect within the same juris.


B.
Federal rule on claim preclusion is actually the same as the CA statute.


C.
Supreme Court determined that there was no claim preclusive effect in MD. 



1.
There was a fed court sitting in diversity in CA so you have two choices of 



law – you could pick the federal law or the state law of CA.



2.
Is this choice of law outcome determinative?




i.
There is an encouragement of forum shopping.



ii.
There is no special interest in uniformity of federal law here. 




iii.
CA would be interested in the application of its law in fed courts.



3.
Claim preclusion law that applies in diversity actions is the law of the state in 



which the federal court sits.

II.
Semtek is right with respect to the claim preclusion law in this case but is not 
necessarily the best for other issues.  


A.
Δ might want to remove to federal court so that there will be strong claim 




preclusion


B.

