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ORUER OF HON. MARQUETTE L. FLOYD, DATED NOVEMBER 25, 1996
AND ENTERED DECEMBER 4, 1997
(pp. 14-18)

SHORT FORM ORDER INDEX No. _152732-96

Chambers No. 96-601 ] :
$UPREME COUNT = 'STATIJOF NEW YORK

PRESENT:

Hon.
Justice of the Supreme Coun

In the Matter of the Application of
FRIENDS WORLD COLLEGE

Pursuant to Sections 510-511 of the
New York Not-For-Profit Corporations
Law, for an Orxder Granting Leave to
Dispose of Certain Real Property.

EASZIPART I SUFF
SR

COUNTY

MOTION DATE S/(396,
ADJ. DATES
Maot. Seq. #002 - MG:

Mot. Seq, #001 - CASEDISPSUBI

: HUNTON & WILLIAMS, ESQS.
: ACLYS.

for petitioner
200 Park Ave.

: New York, NY 10166

. PETER D. ORAM, ESQ.
: Atty. for Nicklin & Raphael

420 Lexington Ave.

. New York, NY 10170
Petitioner

Upon the following papers qumbered ! 1o _33 _ read on this motion by petitioner 10 sirike the apgwer filed by Gearpe
Nicklin and Dans Raphael ; Notice of Motion, supporting Memos and other supporting papers 1 1o 10 _: Answering Affidavits
and supperting papers by Minority Trustess 11 ; Affirmation of Attorney General in support of Motion to of Petitioner and
supporting papers 1216 ; Affirmation in Opposition of Altorney Oram 1o Petitioner’s Motion and supporting pspers 1713
' Memorandum in suppurt of the opposition to Petitioner's Motion |9 ; Alfirmation of Attomey General 20-27 ;. Attomney
General's Statement of Position 23 __; Position Statement of New York Yearly Meetiog 24__; Reply affirmation in suppont of
Petitioner's motion _25:27__; Notice of verified petilion and verified petition 28-33 ; Other ; {amd-afor-henving
ehnse-ia-supper-ond-sppesed-ie-the-metive) it is,

ORDERED that the petition is granted, the answer of Messrs. Nicklin and
Paphael is stricken, and their regquest to dismiss the petition is denied.
Petiticner is granted the relief requested and may submit a judgment incorporating
such relief.

In this proceeding by 2 not-for-profit corporation for leave Lo dispose of
its 29.1 acre waterfront property located in Lloyd Harbor, Town of EHuntington,
petitioner, Friends World College, has moved to strike the answer of George
Nicklin and Dana Raphael. The answer contains only denials and affirmacive
defenses. It does not state any counterclaim. These persong move (no nctice of
motion} to dismiss the petition.

Due to straitened economic conditions, Friends World College has entered
into an affiliarion agreement with Long Island University whereby the former’s
students will pursue their studies at that instirution, and ham now made an

" agreement, pursuant to Not-For-Profit lLaw (N-PCL) §511(d} for the sale of its

Ji.remaining real property in Lloyd Harbor to Dillon Development, LC for the sum
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of $3,600,000. Such groceeds shall be used to pay off existing debts and h
liabilities which total some $3,444,197.63, the balance is to be transferred to
an endowment fund established at Long Island University.

The proposed sale was approved on June 22, 1996, by a vote of 10 Trustees
of the College, out of 12 such Trustees, a sufficient majority under the
Corporation’s By-Laws to effectuate such a transaccion.

It was not until July 12, 1996, after this present petition was filed and
long after the Board had approved the propesed sale, that one, Glenn Mallinson,
purportedly acting on behalf of the Friends World College Association (members
of the Religious Society of Friends interested in the welfare of the college},
designated Messrs. Nicklin, Raphael and another, Hans Jaitschek, as Trustees.

Under the By-Laws, however, such Association does not have the right to
elect Trustees as contrasted to designating them. These can only be elected by
the Board itself and this was not done.

The Nicklin and Raphael designation nct only came after the legal vote of
a sufficient majority cf the Trustees, but they themselves were not Trustees.

. In Braker Memorial Home v White ( 121 Misc2d 544, 468 NYS2d 430, 432, 433
{1983]), wherein residents of a domiciliary care facility sought to challenge
the facility’s termination of an agreement on the ground that the operating
certificate was being surrendered, the Court said:

This Court finds no authority granting respondents standing
to challenge petitioner’s corporate action on such grounds.
Petitioner is a not-for-profit corporation, funded by the
income from a trust umder the will of Henry J. Braker.
Respondents are residents of a domiciliary care facilicy
maintained by said corporatiocn. The Attorney General is
authorized to challenge petitioner’s actions under his
powers of representation and enforcement {Estates, Powers
and Trust Law, Section 8-1i.1[bl}. These powers extend
beyond express trusts to include charitable dispositions
where property has been donated for a specific purpose.

He may also take appropriate action pursuant to Sections
112 and 720 of the Not-For-Profit Corporation Law.
furthermore an officer or director of the corporation may
bring an action to redress any alleged illegality under
Sections 523 and 720 of the Not-For-Profit Corporation Law.
However nowhere does it appear that a resident of .such home
has standing to challenge the administration of the
corporation.

Exchough not counterclaiming herein, the effect of Nicklin and Raphael’s
-jve defenses, as proposed, would be to limit the corporation’s
jes, and as such, they may be considered to come within §720 N-PCL as to
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actions against directors and officers, to set aside or enjoin conveyances, an
accounting, neglect of duties, etc. This statute specifies who may bring such
action (in relevant part): "(a) a director or officer of the corporation.”
licklin or Raphael are neither.

.:In & 1991 case in Supreme Court, New York County, brought by "New York
3arly Meeting of the Religious Society of Friends, George Nicklin et al,
against Vvirginia Barmens . . . Trustees of the Friends wWorld College et al®
{Ifidex No. 5800/91, Cahn, J. 9/17/92), the Court held that plaintiff George
Nicklin was not a trustee of World College and, therefore, had no standing in
an-attempt to stay the College Trustee’'s from taking certain actions on behalf

of ‘the College.

o Messrs. Nicklin and Raphael are not trustees, officers or directors of the
College and lack standing to object to the proposed sale of the former campus
.in Lloyd Harbor.

L Sections 720 and 112 of N-PCL grants to the Attorney General the right to
“bring action for the type of relief sought by Messrs. Nicklin and Raphael. The
Attorney General has appeared herein and specifically stated that "it has no
objection to this Court approving the Friends World College application to sell
“the real property as described in the petition, pursuant to N-PCL §§510-511."

The Attorney General elaborated on his position herein, saying, in part:

6. From a review of all the papers it appears that Friends
has met all the requirements of §§510-511 of the N-PCL
which entitle it to transfer the Huntington Property to
Dillon Development, LC for the purchase price of
$3,600,000.

7. Petitioner has met the two prong test under N-PCL,
§§510-511 that it is receiving fair and reasonable
consideration and that the transaction promotes the
interest of the corporation.

» L ] ]

10. _Friends World College trustees by resclution, properly
authorized the transaction at a meeting of March 22, 1996,
which was subsequently ratified and confirmed by the
trustees on June 29, 15896 at which a quorum of seven
menbers was present. There has been no demonstration by
credible evidence that the trustees were not qualified to
approve the transaction.

hether thers was a quorum technically present at the
2, 1996 meeting is not relevant since the resclution
:ﬁkequently confirmed at the June 29, 1996 meeting,
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and it should be considered as an amendment of the petiticn
properly authorizing approval of the transaction. The fact
that the petition for approval of the sale was filed before
the ratification vote of June 29, 1996 is also not fatal to
approval by the court, as the vote remedies the technical
quorum deficiency.

12. This Court has subject matter jurisdiction of the
application for approval of the sale under N-PCL, §8§510-511
and should determine that all the statutory requirements
for approval have been met.

Section 511{(d) of the N-PCL provides:

{d) If it shall appear, to the satisfaction of the court,
that the consideration and the terms of the transaction are
fair and reascnable to the corporation and that the .
purposes of the corporation or the interests of the members
will be promoted, it may authorize the sale, lease,
exchange or other disposition of all or substantially all
the assets of the corporation, as described in the
petition, for such consideration and upon such terms as the
court may prescribe. The order of the court shall direct
the disposition of the consideration to be received
thereunder by the corporation.

S The Court is satisfied that the above stated requisites for the sale
“transaction proposed have been met, and that the objectants thereto lack
tanding to challenge the transaction.

~Accordingly, the petition is granted and petitioner may submit a judgment
fporating the relief granted herein. The answer of Megsrs. Nicklin and
aphael is stricken and their "Notice" to dismiss is den

;E November 25, 1996

AMIN JONES FITT, ESQ. GEORGE SUTTON., ESQ.
Atty. for LI University
University Center
Brookville, NY 11548
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Memerandum Decislon [3-5]

SPECIAL TERM
PART 30

BY: HON. HARRY E. SEIDELL
R P Justice

In The Matter of ‘the DATE: Julv 24, 2001
Petition of ’ :

SUBMIT CATE:_06/13/20C1

THE BRIDGE TO SPIRITURL :
FREEDOM INC., a Delaware INDEX NO.:24783/00
Net-fer-Profit Corpcraticn, :

MOTION DATE:_Q06€/28/20C1

fer leave to sell and convey :
title to real property. MOTION NC.: _CCISPEUSS

- against - : INDEX NO. 12238/88

THE BRIDGE TO SPIRITUAL :
FREEDOM INC., and RESECCA

BANN LAYCOCK, NORMA TRYLOR,
BATRICIA DILLON, MARION OQLES,

and HILDA CGAWLIK,

Defendarnts.

________________________________ x
Meyer Swozzi Englich & Klein P.C. Bennett, Rice & Schure, LLP
Brinan Seltzer, Esg. Attorneys for
Atty. for FPlaintiffs Defendants Index # 12239/98
1505 Kellum Place Petitioner Index # 24793/00
Mineola, N.Y. 11501 . 255 MerricK Rd.. Bt

P.O. Box 710 ,
Attorney General of the State Rockville Centre, N.Y. 11371
of New York
Dennis McElligott, Esgq. Frederick Annibale, Jr.
Suffolk Regional Office Atty. for Defendant Dillen
300 Motor Parkway, Suite 205 Index # 12239-98
RHauppauge, N.Y. 11788 226 Seventh Street

Suite 302

Garden City, N.Y. 11530
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Lamb & Barnosky, LLP

Eugene Barnosky, Esq. P — .
Atty. for Forestbrook Homes Inc. .
534 Broadhollow Rd.

Box CS90344 :
Melville, N.Y. 11747 .

Pursuant to a prior crder of this Court dated April 19, 2001
this matter was set down for trial to determine the membership rell
of Petitioner, if any, prior to March 5, 1698, the date cf the
adoption of new by-laws fcr the Petitioner.

The trial cemmenced on June 7, 2001 and cencluded on June 13,
2001. Based upcn the credible testimony of the witnesses and the
fxhibits introduced into evidence the Ccurt mekes the fellewing
findings of fact and conclusions of law.

Not For Profit Corporaticn law secticn §10(a) provides in
pertinent part as follows:

“ {1} If there are members entitled to vote thereon, the board
shall adopt a resclution recommending such sale, lease, exchange or
other dispositicn. The resolution shall specify the terms and
conditions of the proposed transaction, including the consideration
tc be received by the corporaticn and the eventual disposition to
be made of such consicderation together with a statement that the
dissolution of the corporation is er is not contemplated
. thereafter. The resolution shall be submitted to & vote at a
meeting of members entitled to vote thereon, which may be either an

to each member and each holder of subvention certificates or bonds
of the corporation, whether or not entitled to vote. At such
meeting by two-thirds vote as provided in paragraph (¢) of section
613 (Vote of members) the members may approve the proposed
transaction according to the terms of the resolution of the board,
or may approve such sale, lease, exchange or other disposition and
may authorize the board to modify the terms and conditiens

thereof.” -

Petitioner’s by-laws prior to March 5, 1998 set forth the
following requirements for membership:

“ARTICLE IV - MEMBEROHIP

Section 1. A perscn, male of female, to be eligible for
membership in this corporation shall be at
least twenty-one (21) years of age.

annual or a special meeting. Notice of the meeting shall be given

Ju——
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Section 2. The name of évery propesed member shall be
pxesented to the Membership Committee by &
member in good standing.

Section 3. .A-further reguirement for membership shall be
the approval of the application for membership by
the Memdership Committes.

Section 4. & further reguirement for membership shall be the
unanimous approval cf the application for member-
ship by the Executive Council.

in

No pavmen: ¢f cues or fees shall be reguired of
any member as a requisite for membership.”

Section

It is beyend dispute that the Zcxmal reguiremenis Icr
membership in the Petiticrer

have never been complied with and that
ss a result of this utter failure to adhere to the membership
grovisicns of its own Cerz:ficate of Inccrporation and by-laws,

there were in fact no members of the Petiticner, within the meaning
of the statute, prior to March 5, 1998,

Although the Court permitted the Respondents to participate in
she trisl they in fact have no standing because they are not
members of Petitioner. Therefcre, defendants’ motion for summary
judgment dismissing the complaint in the related action under Index
No. 12239-28 is granted.

The fact that various individuals may have been treated as
members from time to time is of no moment since the formal
requirements of membership were never satisfied.

Finally, the Court finds that Respcndents have failed to
demonstrate Lo the satisfaction of this Court that the removal of
Evelyn Conner and Helga Karttunen was in any manner part cf an
alleged fraudulent censpiracy to sell the subject premises.

Aceordingly, the Court concludes that all actions taken by
pPetitioner on March 5, 1998 and subseguent thereto were valid and
the application for leave to sell the subject premises, 20 Meadow
Glen Road, Fort Salonga, New York, is granted.

Submit Judgment.

CATED: Julv 24, 2001 , ,4¢>

HERRY(E. SEADELL
. J.5.C.

S—
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At an IAS Term, Part 14 of the Supreme Court of
the State of New York, held in and for the County of

Kings. at the Courthouse, at Civic Center, Brooklyn,
New York, on the 13" day of July, 2004

PRESENT:

HON. THEODORE T. JONES,
Justice. _

CONGREGATlON ATZEI CHAIM,
Plaintifi,

- aga'mét - Index No. 47047/%6

26 ADAR N.B.dZORP., BEeTH FEIGE INC.,

NACHMAN BRACH, JUDA TYNAUER,

NYC DEPARTMENT OF FINACE,

NYS DEPARTMENT OF TAXATION AND FINANCE,’
: : Defendants.

The fo'llowinszipaners numbered 1to 14 read on this mofion:

Papers Numbered

Notice of Motxon/Order ic Show Cause/
Petition/Cross; Motion and

Affidavits (Afﬁnnahons) Arnnexed 1-2 3-4 5-6 7-10
|

Opposing Affidavits (Affirmations) 11
Reply Affidavits (Affirmations)

12

13 14

Affidavit (Affirmation)
‘Other Papers }

i
1

Upon the foregoing papers, the parties and counsel for a former and prospective party

ooilectively ?Pl'esent five motions. Defendants 26 Adar N.B. Comp. (Adar) and

T

"' The ébove caption reflects the revisions made by the court’s order, dated Match 18,
1998, which, in part, granted a motion (1) fo Vohmtam} discontinue the action agamst former

defendant Mayel Spitz (Spitz) and (2) to amend the caption by deleting Spitz, “John Toe” and
“Jane Toe” as:defendants




miEeeNACITAT BTach (Brach), Adat’s dwner and principal, move for an order dismissing this

action and vacating the appointment of a receivar. Bv separate motion, they seek an order
to éxpedite the decision on that motion.

P]_aintiff, Congregation Afzei Chaim (CAC), by its now cutgoing counsel, moves for
an order (1) sa‘itting an amount owed for use and occupancy of the applicable property in this
case. CAC réquests that such order direct payment from January 2001, when the court
appointed a 1‘éceiver herein, through the present time, and that initial payment occur within
30 days of the order. CAC coordinately seeks that all future use and OCCUpancy payinents
follow on thé first day of each succeeding month lest striking the answer result as a
consequence J:for noncompliance,

In addi%tion, CAC seeks (2) torestore Con gregatigﬁ Bais Rabbenu (CBR) as a plaintiff
herein, (3) deim'al bf the above motion to distniss with leave to renew such motion at trial,
(4)a directiveé that the sole outstanding deposition occur on a date certain at the courthouse
and (5) desig]fiatmn of a trial date for this matter.

-Roberté Allan Muir & Associates, LLLP (RAM), the law firm that has represented
pla;intiff CAC moves for an order, pursuant to CPLR 321 (b) (2), permitting (1} its
withdrawal as attorneys fol:r plaintiff CAC and (2) 11s withdrawal as attomeys for former and
proéspective piaintiff CBR. RAM'’s 1ﬁotion also seeks (3) withdrawel as attorneys for various
individuals i?nvolved with either CAC and/or CBR, namely, Moshe Kestenbaum,

Louis Kestenbaum and Rabbi Jaceb Teitelbaum.

]
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%RKYVIsmononadmuonahx seeikis (4) granting the Darties “the statutory stay,
presumab}ymf ming to CPLR 321 (c).” to permit obtaining new counsel, (5) imposing a lien
to protect the funds owed to RAM for services rendered to plaintff(s) and related parties
herein, (6) providing for the orderly wansfer of files between RAM and replacement counsel
and/or clients, including an order providing for copying of files and their transportation as
well as paymeﬁ;t of incurred expenses, (7) directing a hearing to determine the amount of the
lien dﬁe RAM ?s well as the time and method for paying that amount and (8) declaring the
Iigéhts and interest(s) of the parties and clients regarding documents presently in RAM’s

POSSEssion.

CAC, by new counsel, cross-moves for an order (&) granting summary judgment,
pursuant toCP]%R 3212, dismissing the answer and each of the affirmative defenses asserted
by defendants, %(b) amending the action to add CBR as a party to the extent of any interest it
may have,” (c) irresolving the issues raised by the withdrawal of CAC’s former counsel and

© (d) appointing :;iireferee to compute the amount due to plaintiff under the applicable note and

mortgage herein.

 That pmwsmn pertinently provides that: “[i]f an attorney . . . is removed . . . at any time
before Judcrmenn, no further proceedings shall be taken in the action against the party for whom
he appeared, without leave of the court, until thirty davs after noticé to appoint another attorney
has been served | tupon that party either personally or in such manner as the court directs.”

SCAC’s cross motion also seeks to strike “John Toe™ and “Tane Toe” as party defendants
but the court’s prier order, dated March 18, 1998, mentioned in fn 1, which already granted that
redief, moots thls aspect of the request. :




Background

The Initial Proceedings and Conveyances

This mbrtgage foreclosure action, commenced in 1996, traces its origin 1o litigation
. begun in 1978;:, more than a quarter century ago. Reviawiﬁ ¢ the extensive ensuing history
of entangled ﬁ;roceedings provides a useful perspective in resolving the 1ssues herein. Such
reyiew also helps understand the development of this long-running dispute between
competing Ieailii property claims. It also explains how a series of trans actions has evolvedinto
a ﬂm’d assignée’s effort to Toreclose against owners who (1) currently maintain unresolved
countezclaims% for use and occupancy against @ former owner in another action and who
(2) regard at hzeast the present and prior plaintiff in this action as that former owner’s alter

ego.

The coﬂgrt‘s order, dated March 18, 1998, and other relevant decisions and documents
in court files, jhave recounted that Congregation Yetev Lev D’Satmar, Inc. (Yetev Lev)
-initiated a'proi?;ceeding in May 1978 for leave to convey the premises located at 535-541
Bedfo_rd Aveniﬁle in Brooklyn, the same premises involved herein, {0 Congregation Beth Joel
(Béth Joel). ’é&“hose premises included a synagogue and a residence built for the late Joel

Teitelbaum, Yetev Levis Grand Satmar Rabbi and his now deceased wife, Alte Feige




"Teitelbaum. Today, such structmes crrﬂorn.s.tifute. é:ralig.;“iéﬁs“ .shrm.é, respected by Hasidic Satmar
Jews.*

The an. Frank J. Pino, now retired, by order dated June 6, 1978, permitted
conveyance of the property to Beth Joel for $100,000 ($25.000 in cash and subject to a then
existing mortgage of $65,000 held by the Dime Savings Bank of Willlamshurg). Beth Joel
s00n thereaftef mortgaged the property in August 1978, obuained a $1,000,000 building
mortgage loanfrom Manufacturers Hanover Trust Company and built ancther synagogue in
Orange County, New York as part of a new community, the Village of Kiryas® Joel,
éastablisl1ed in the Town of Monroe.

Beth Joel transferred the Bedford Avenue property in 1980 to another religious
corpo:ration; dé;fendan't Congregation Beth Feige, Inc. (Beth Feige), pursuant to an order
dated November 12, 1980, of the late Hon. Anthony T. Jordan. Execution aﬁd delivery of
a $1,125,000 note and mortgage by Beth Feige to Bay Ridge Federal Savings & Loan
Association (B éy Ridge), secured by the property involved hersin, occurred nine years later

in December 1989, Bay Ridge also received a guaranty agreement executed by defendants

* The front of the synagogue, as noted in an appellate decision hersin, bears the legend:
“House of W orship-House of Joel; To the Memory of the Satmar Rabbi - - Provided by
Rebbitzin Alte Feige Teitelbaum” (Congregarion Yetev Lev D’ Sanmar, Inc. v 26 Adar N.B.
Corp., 219 AD24 186, 188 [1996]]. (A “rebbitzin” in Yiddish means rabbi’s wife. “Alte,” one

of Ms. Teitelbaum’s names, and in Yiddish & word meaning older, in this context also means
esteemed, revered or venerable),

A Hebresw word meaning “City of.”

e T




aFeTias Tynater (Tinater) and former defendant Maver Spitz (Spitz), whereby they

personally an& unconditionaily gqaran? ed the pavinents under the note and mortgage

Beth Pé:ige then sold the property, in early 1990, to defendant Adar, subject (o the
mortgage, after gaining approval of now retred Supreme Court Justice
Edward M. Rappaport, as reflected in an order dated March 21, 1990, Brach has claimed that
Adar acquiredi the Bedford Avenue property, in part. to preserve the memory of Grand
Satmar Rabbi J oel Teitelbaum and to purportedly construct apartments above the residence
énd Synago guq
iYezfev Lev’s 15?'90 Action

A schis@, though, had developed in the Hasidic Satmar community following the
death of Grand; Satmar Rabbi Joel Teitelbaum, who left no male h-ej,r. The internal dispute
divided worshiipers into factions at the synagogue portion of the Bedford Avenue property
and Brach eleé;ted to follow the rabbi’s widow. He declined to accept the leadership of
Yetev Lev andéits eventual new leader, Grand Satmar Rabbi Moses Teitelbaum, nephew of
the late Grand %éatmar Rabbi Joel Teitelbaum. Such allegiance, Brach has claimed, resulted

ina prohibitioﬁ forbidding him from entering any synagogue controlled by Yetev Lev. Adar

and Brach, exercising ownership authority in response to this situation, installed metal roll-

6 Fonner defendant Spitz subsequently listed this debt to Bay Ridge in a bankruptcy
petition in the Ulmted States Bankruptcey Court for the Eastern District of New York, Brooklyn
Division (Case No 93-11333, filed February 18, 1993). He received a dischar ge, dated Tune 4,
1993, from that Bank;ruptcy Court, which thereafter closed the case by final decree, dated July
14, 1993, Consequently this court’s order, dated March 18, 1998, as mentioned in fn 1, in part
granted a motion to voluntarily discontinue the action against Spitz.

5




A Gdates over e T rance o Lhe Bedford Avenue synagogue O April 19, 1990,

apparently to try to keep out Yetey Lev members who had been using the property for the
prior 12 years:;.

Placing such gates in front of the svpagogue baming Snirance and prayer therein
|
1% immediately created a riotous situation amongst the rival factions,” especially considering
% that Yetev Lev's leader allegedly resided on Dedford Avenue across from the site of the
; subject pren:ﬂses. Consequently, Yetev Lev (and two members, Ludovick Weisz and
J acob -Schonﬂald, collectively, still designated as Yeiev Tev) commenced an action in
May 1990, pei‘pding yet today, against Adar, Beth Joel, Beth Feige, Brach and Bay Ridge
(éCongregarioﬁ Vetev Lev D'Satmar, Inc., et al. v 26 Adar N.B. Corp., et al., Kings County

Clerk’s Tndex No. 13224/90).°

7 Factignalisin within Yetev Lev, itseif, has also generated legal proceedings as evidenced
Ly pending actions before Justice Barasch regarding who will succeed current Grand Satmar
Rabbi Moses Teitelbaum, and eventually centrol the Con gregation, its businesses, schools and
services (Congregation Yetev Lev D' Satmar, Inc. v Kahana, et al., Kings County Clerk’s Index
No. 28985/01 and Friedman v Kahanla], Kings County Clerk’s Index No. 41256/01).

B YetevELev, under the name Congregation Bais Joel D' Satmar, had instituted a Civil
Court proceedihg on April 20, 1990, the day after the gate instaliation, Lo recover possession of
the property and prevent Adar from interfering with its possession of the premises (Congregation
Bais Joel D’Sdiﬁﬂaf' v 26 Adar N.B, Corp., Kings County Civil Court, Tndex No. L&T 79386).
The Hon. Ira Bl Harkavy, then a Civil Court judge, by order dated April 20, 1990, reinstated
Yetev Lev into%possession, pending hearing and determination of that proceeding, and stayed
Adar from re-entering, re-ietting or otherwise interfering with the premises.

An Aprl 25, 1990 Civil Court order, in i, regtrained Yetev Lev from barring Adar
access to the premises. However, the Hon. Yvonne Lewis, also al shat time 2 Civil Court judge,
stayed that msttraint i an order, dated April 27,1990, and barred Adar from enterng the
Premises pending hearing and determination of the motion, Yeiev Lev then applied, as part of its
preliminary injunction motion in the Supreme Court sction, to remove and consolidate the Civil
Court proceediipg with the Supreme Court action.

7




i;“érev Lev's Supreme Court acuon bzought ﬁﬁrsuant to Real Prdﬂé;g;ﬁctions and
Proceedings ﬁaw* (RPAPL) Article 15, sought to invalidate the 1978 property transfer and
all subseguent property transfers and mortgages chronicled above. The action alleged that
numerous false and fraudulent representations had misled courts 1o approve the transfers,
Consquenﬂy,i Yetev Lev claimed tha; 1 retained title, that Adar and Brach never acquired
fitle and that Bay Ridge’s mortgage failed to constitute a valid lien on the property.

Yetev Lev’s first priority, though, concerned preserving its reinstated possession of
the: synagogue, as Kings County Civil Court had permitied (see fn 8). Hence, it 1nitially
pﬁsued an ex i)arte tempor;a:ry restraining order, which the Hon. Nicholas A. Clemente issued
aé partofan ofder to show cause, dated May 17, 1990, Justice Clemente principally directed
defendants thérein to obey the Kings County Civil Court order pandin.g the hearing of the
show cause order, and restrained them from enterin g the premises or otherwise interfering
with Yetev Leév’s rights under the Civil Court order,

Justice Shaw*%s and the Appellate Division’s Rulings

The Hon. J émes H. Shaw, now retired, thereafter eranted Yetev Lev preliminary
injunctive re]ig’éf, conditioned upon posting a $50,000 undertaking, while also removing and
consoiidating ‘Ehe Civil Court procesding with the Supreme Court action. Justice Shaw’s
decision, dated August 2, 1990, stressed the importance “to keep peace between the two

factions and tcé maintain the status quo pending trial of the issues.” His resulting order, dated



gust27, 1990, reswained the delendants therein from interfering with use and possession
of the synago éue.

The Appellate Division, Second Department uphzld the preliminary injunction in
April 1993 (192 AD2d 501 [1993]) while also modifying subsequent orders of Justice Shaw
and dismis sing Yetev Lev’s causes of action for fraud, adverse possession, unjust enrichment
and to impose%a constructive trust.

Adar, E‘Srach and Bay Ridge thereafter moved and Yetev Lev cross-moved for
summary judg%nent with Yetev Lev arguing that two of its trustees, Leopold Lefkowitz and
Solomon Sendi?er, had made false statements in the 1978 petition to obtain court approval of
téhat initial proﬁg&rty transfer. Justice Shaw granted surnrnary judgment in Yetev Lev’s favor,
by order dated sT anuarj 24 1994, He declared Yetev Lev owner of the property and enjoined
therelevant defzendants frominterfering with Yetev Lev’s use and possession of the propérty.
- He subsequen‘nlly granted leave to reargue the summary judgment motions by order dated
April 22, 1994ébut, upon reargument, adhered to his January 24, 1994 decision.

Adar aﬁpealed and the Appeﬂate Divisicn, Second Department, by order dated
April 22,199 6§ exactly two years after Justice Shaw’s decision and order upon reargument,
reversed that . order.  The appellate ruling also vacated Justice Shaw's original
January 24, 199;:4 order, denied Yetev Lev’s cross motion for partial summary judgment and
dismissed Yetejv Lev’s complaint by granting Adar’s and the other defendants’ summarv

judgmentmotians (Congregarion Ierev Lev " Sarmar, Inc. v 26 Adar N.B. Corp., 219 AD2d
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ZTrI e Fiowmg From Yeiev Lev’s Injuncion Motion

The Bay Ridg?e Banlk Action

Adar aﬁd Brach, who had ellegedly made about 5550.000 in mortgage and other
carrying charge payments until 1994, chose 10 Stop miaking the interest only monthly
mortgage payments of about $11,000 on Beth Feige’s note and morigage pending appeal of
Jastice Shaw order. That order declaring Yetev Lev the property owner and granting
injunctive reliéf allowing Yetev Lev use and oceupancy of the property had concurrently
prevented Ada_rr and the other applicable defendants from using the property. They therefore
umlaterally damded that Bay Ridge’s allegedly defective title rights allowed them to stop
majlcing othervéfise required monthly mortgage payments during the appellate proceedings
recited above,

Bay Ridjge resporded by seeking to collect the money due and owing on the note and
mortgage execuited by Beth Feige. FHowever, Bay Ridee, recognizing the potential impact
of Justice Sha\ﬁz’s decision, chose to solely pursue the note for the borrowed money. Such
an approach hacrhhcrhted the repavment obligation despite the uncertain validity of the
mortgage lien.; ‘ Bay Ridge thus commenced an action on only the note against Beth Fejge,
Brach, Tynaueléi aﬁd Spitz (Bay Ridge Federal Savings Bank f/i/a Bay Rid ge Federal Savings
 and Loan Assocmnon v Beth Feige, Inc., et al. , Kings County Clerk’s Index No. 6787/95),
Thataction, fﬂed March 3, 1995, began more than 11 months before the Appellate Division,

Second Department’s April 22, 1996 decision reversing Justice Shaw’s rulings.
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Thdependence Savings Bank (Independencs), SUCCESSOT bv merger to Bayv Ridge,

edvised Adar and Brach in July 1996, after the Court of Appeals had denied Yetev Lev leave
1o appeal the Appellate Division’s reversal of Justice Shaw's decision, that nearly $1.5
million remained due and owing on the indebtedness. Independence sought payment and
Turther asserted its right to assign Befh Feige's note and mortgage.

The Action Against Independence, Bay Ridge’s Successor

Adar and Brach, unable to make full payment to redeem the note, expressed their
concern to Ind?pendence’s counsel that Yetev Lev or its congregants or followers would, by
ass%ignment, gét Beth Feige's note and mortgage. Such recipients, they feared, intended to
ﬂ1€£ obtain possession and owriezship of the property by foreclosing the mortgage. Adarand
Bréch thus soﬁght He) preeﬁapﬁively prevent Independence from initiating and prosecuting a
mortgage fore@:losure action.

Forecloisure particularly threatened Adar and Brach once the Court of Appeals denied
the Yetev Lev é{piaintiffs leave to appeal on July 2, 1996. Adar and Brach thus filed their own
action about oﬂe month later, on August 1, 1996, seeking an injunction against Iﬁdemndemce
to restrain it f;TOIIl foreclosing against them (Nachman Brach and 26 Adar N.B. Corp. v
Independence %Savin.gs Bank, Successor in Interest to Bay Ridge Federal Savings and Loan
Associarion, Kings County Clerk’s Index No. 26280/96),

The Instant A{ ortgage Foreclosure
Indepezéldence addressed Adar’s and Brach’s injunction action by assigning Beth

Feige’s note and mortgage on September 26, 1996 o 535 Bedford Assoc. Corp. (BAC)

11
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Beth Feige's note and mortgage, one month later, in October 1996, to CBR, who filed this
present morigdge foreclosure pzoceéding on December 5, 1996 °

CER, another religious corporation formed pursuant 1o Eeligious Corporations Law,
Article 10, § 192 and incorporated on October 9, 1996._ purchased Beth Feige’s note and
mortgage from BAC with borrowed funds. CAC rrovided $850,000 and Star City
Sportswear, the corporate interest of Moshe Kesienbaum. a mustee of CBR, provided the
remaining $200,000. CBR's failure to repay $934,000 to CAC within three years
(representing the $850,000 borrowed plus an agreed contactual profit). resulted in a
Rabginical Court, MISHPOT SHOLEM, '® entering judgment for the $934.000 amount. The
Rabbinicai Coilrt alsorecognized CBR’s $200,000 repavment obligation to the Kestenbaum
interest but suﬁordinated that obligation to CAC’s interest.

In addition, the Rabbinical Court, recognizing CBR’s inability to make the repayment,
further ofderetii CBR,ina March_f%, 2000 directive, to assign the mortgage interest to CAC.
"~ Such assi gnm%:nt then occurred on April 19, 2000 and thereafter this court, by order dated
September 13, 2000, permitted CAC’s substitution as the plaintiff herein.

RobertéAHen Muir & Associates, LLP (RAM), CBR’s counsel, separately applied

during this sa_*gne time period to withdraw as CBR’s counsel and the court, by order dated

’An affi?rmaﬁon of Robert Allan Muir, Jr., dated January 21, 2003, submitted as part of
CAC’s moticn to restore CBR as a plaintiff herein, erroneously claims (in paragraph 3) that the
filing of the surnmons and complaint in CBR s foreclosure action occurred “on or about

Aprl, 1996."
10 Tz'ansﬁated from Hebrew as “Accurate Judgment Court.”
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52):,}‘.1:éllsvﬂd T TepTes e DN g, CB R However, RAM informed the court,
when orally arguing the present motions, fhat the April 19, 2000 order had gone unserved
since CAC subsequently retained RAM." Such retention. i fact, resulied in RAM making
the successful show caunse application that allowed CAC's substirution for CBR as the
pl;'mtiff Herein. Now, RAM, as mentioned at the outset of this decision. seeks to withdraw
ag counsel fof CAC, and broadens this reguesti 1o include CBR, Moshe and Louis
Kestenbaum and Rabbi Jacob Teitelbaum.
Justice Jacksoin’s Decisions and Orders:
The March 4, 1997 Decision

Adar an%.c‘l Brach, lﬁa\ring filed their injunction action on August 1, 1996, separately
-méqved four da}%fs later, by order to show cause dated August 5, 1996, torecover against Yetev
Le;v. They reqé_lested ahearing in Yetev Lev’s 1990 action to determine damages and costs,
pursuant to C}%’LR 6315, allegedly sustained from issuance of Justice Shaw's vacated
preliminary inj:ullctiOﬂ and recoverable from the $50,000 undertaking. The motion also
requested 1ea\r;;; to assert additional counterclaims including one for darnages resulting from
Yetev Lev’s ﬁse and occupancy of the premises for the period when restrained from

interfering witb that use and occupancy.

See Transcript of April 14, 2004, pp. 51-52.

~ 'That provision pertinently provides that: “[the damages sustained by 12508 of a
preliminary injunction or termporary restraining order may be ascertained upon motion . . .”
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e Hon, Randoiph FroTeont subsequently granted Adar's and Brach’ s motion for
a hearing to determine damages atrributable to the preliminary injunction and referred this
damages issue to Judicial Hearing Officer (JHO) Luigt Marano 1o hear and report.
Justice Jackson’s decision, dated March 4, 1997, also granted Adar and Brach leave to assert
ause and Occﬁpancy counterclaim. Justice Jackson ob;erved that an exception existed o
the general rul}e limiting damages to the amount of the undertaking. Caselaw, he noted, held
“thata landloﬁd was entitled to recover damages for possession of the prerpises by a tenant,
notwithstandhég a preliminary injunction, on the grounds that it would only be fair to compel
the tenant to pz_ay for use and occupancy.”

A poésible landlord-tenant relaticnship existed amongst the parties in
J uétice J acksozﬁ’ 8 view co?nside;ring that the Appellate Division, Second Department’s 1990
deicision and order “expréssly found that Yetev Lev made certain payments {0 hoth Beth Joel
and Beth Peigéj: in connection with [Yetev Lev's] continued possession of the premises after
1978.7 Iustic?e Jackson regarded that finding as at least raising a question of fact as 10
“whether Yetc;‘;v Lev agreed to make payments in exchange for its use of the premises.”
Hence, Justicé Tackson ruled that Ader and Brach, successors to Beth Joel and Beth Feige,

could permissibiy assert ause and occupancy counterclaim against Yetev Lev.

13Iustic;§ Shaw had recused himself from the case on November 27, 1996 after his
September 4, 1996 judgment, entered September 9, 1996, had awarded exclusive possession of
the premises to, Adar and Brach and had directed the Yetev Lev plaintiffs to vacate the premises.

That judgment E;Aoccurred after the Appellate Division had remitted the matter on April 22, 1996
and the Court af Appeals had denied leave 1o appeai on July 2, 1996.

14




fﬁeNmemaez FETEe7 and 0, 1698 Orders B
and Their Appellate Affirmance

His suztbsequem order, dated November 13, 1997, denied Yetev Lev's reargument
motion, zeiterﬁted his decision to allow the use and occupancy counterciaim and denied
Adar’s_and Briach’s summary judgment cross motion on the liability aspect of the use and
pccupancy cou:énterclaim. Justice Jackson explained that his prior decision “simply permitted
defendants ani opportumty to amend their answer to assert a counterclaim for use and
pccupancy .. . [and that] there appeared (0 be an1ssue ol ffact as to whether or not a landlord-
ienant Ielationi:ship existed between the parties.”

The Ap%)ellate Division, Second Department agreed. and by decision and order dated
Fcbmary 8, 1999 affumed Iusmce Iackson s November 13, 1997 order (Cong: egarzon Yetev
Lev D Sarmar ¥ 26 Adar N.B. Corp 258 AD2d 494 [199¢]). The appellate decision held
that “{t]he Supqeme Court properly found thatquestions of fact precluded summary judgment

.. to recover ciamages .. because of the plaintffs’ ‘use and occupancy’ of the appellants’
property in the i:?period following the improperly issued preliminary injunction” (id. at 494).

That app%ellate decision also affirmed Justice Jackson's March 20, 1998 order which
had confmned ﬂhe findings of JHO Marano denying damages under the bond. The appellate
opinion conour:‘ged wﬁh both Tustice Jackson and the JHO that a Tailure to prove claims for

debt service damages and counsel fees had occurred.™
1

¥ THO I\/ﬂarano had found in this reamd in an order dated March 11, 1998, that Adar’s
counsel had already received $250,000 reimbursement from Stewart Title Co.

15
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SheTAppellate Division subsequently denied reargument or, aliemmatively, leave to

appeal, by order dated May 6, 1999 and the Court of Appeals. by order dated
September 2, 1999, also denied leave to appeal from the pornon of the Appellate Division
order that affirmed Justice Jackson’s March 20, 1998 order (93 NY2d 1030 [199%]). In
addition, the Court of Appeals dismissed the portion of Adar’ 5 and Brach’s motion for leave
to appeal from the affirmed denial of summary judgment seeldng use and occupancy
counterclaim damages. The jurisdictional ruling concluded that the Appellate Division
orders, upon the appeal and reargument, “do not finally determine the action’™ (id.).

The Decer7zbér‘ 9, 1998 and January 19, 2000 Orders
and Related Counterclaim Rulings

Adar and Brach generated a second amended verified answer with counterclaims,
purSguant to Iuistice Jacksoﬁ’s pemésion. However, his March 20, 1998 order, discussed
abo;fe; denyinfg damages under the bond, mmduced Yetev Lev to seek dismissal of related
countarclaims;. fustice Jackson’s further order, dated December 9, 1998, dismissed such
related countel_rclaims, but still recognized that the “failure to establish damages under the
bond does not ipreclude defendants from seeking restitution under their fifth counterclaim for
use and occup%ancy/unjust enrichment . . .”

Iustice% Jackson’s subsequent order, dated January 19, 2000, denied summary
judgment to dismiss the use and occupancy counterclaim. There, he expanded the basis for

such potentia]é recovery after reviewing cases awarding use and occupancy without regard

to the parties’iielationship and without privity of contract. Such cases, which he analyzed,
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e S G BT sgtianTno et and also Aliowed recovery on a claim of
ownership basis. He observed that “it is bevond dispute that movants were wrongfully
denied the possession of their property during the time that the injunction was in place . . .
[MJovants are . .. antitled 10 recover use and ocCupancy for that period based upon the theory
of Iestitutiqn, ‘since such right is not Timnited to circumstances where a landlord/tenant
relaticnship cé_n be established.”"

An additicnal Appellate Division, Second Depariment ruling, dated

December 9, 2002, which reversed a portion of his courl's order, dated August 27, 2001,'°

also addressed the use and occupancy counterclaim (Congregation Yetev Lev D’Satmar, Inc.
v 26 Adar NB Corp., 300 AD2d 338 20021y, There, the Appellate Division held that
txiable questidns of fact also existed regarding damages for use and occupancy of the
rejsidential ponition of the property.

Issues élbout using the residential area for religious study, in other words, warranted
denving sumn%a:y judgmentto Yetev Lev. Such questions therefore required reinstating that
aspect of Adarz; g and Br.ach’ ¢ counterclaim concerning the residential portioﬁ of the property
infiguring us ei‘ and occupancy damages. This fullyreinstated counterclaim presently remains
unresolved in .ina‘{ev Lev’s 1990 action. The counterclaim also potentially impacts this case,
" as highlighted% i1 this court’s rulings, discussed Wi thin, regarding CBR’s and now CAC's

pursuit of summary judgment.

15 The f}xppellate Division, Second Department, by order dated December 21, 2000,
dismissed Yetev Lev’s resuiting appeal for failure 10 timely perfect.

i Iusti@e Jackson, by order dated June 11, 2001, referred Yetev Lev's 1990 action to this
court.

17
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Justice Greenjstein’s Decision Trilogy

Three doncunenﬂy 1ssued August 1997 rulmgs of the Hon. Samuel Greenstein, now
retired, like Justice Jackson's just discussed decisions. have algo helped intluence and
streamline the: present Jitigation. Tustice Greensieln, by decision dated August 11, 1997,
gllowed CBR's substimtion as the plaintiff in Bay Ridge’s action O the note and
concurrently g;?:Tantad CBR’s motion 1o discontinue that action. e also granted Adar’s and
Brach's cT0OSS %notion to consolidate the injunction action agalnst Independence and CBR’s
present mortgage foreciosure action.

Howe\r:‘,er, Justice Greensteirn, by separale decision, also dated August 11, 1997,
dismissed the:-ginjunction action. He made that ruling after denying ipjunctive reliel as
ad:adenlic s'mc}e Independence né longer held Beth Feige's mortgage in view of its
assignments O BAC and then CBR. He also rejected an aftempt io amend the complaint to
add more than {en new defendants and six causes of action unrelated to the complaint against
Independence E&tself. Adar and Brach, in fact, had asserted some of those caus.es of action’’
as counterclai%ns in Yetev Lev's 1990 action, referenced above. Consequently, Justice
Greenstein’s d:%gacision in Bay Ridge’s casereco gnized that consolidation, which has occurred
upder the inda%; qumber in this case, only wolved CBR’s present foreclosure action.

In add‘zéﬂion, a third opinion of Tustice Greensteln, again dated August 11, 1997,
granied, 10 part a preliminary injunction in this case enjoining Adar and Brach from

1" The causes of acticn purported to set forth claims for malicious prosecution, libel,
tortious interference to contract, imyproper attainment of a preliminary injunction, useé and
occupancy 2nd civil conspiracy-
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premises during the pendency of this action. The resulting order, dated November 6, 1997,
conditioned sﬁch injunction on the posting of 2 $25.000 undertaking. Filing of that
undertaking, on CBR’s hehalf, subsequently occurred OL December 31, 1997.
The S ummarj;; J udgment Trilogy Heretn and Its Aftermath
- CBR tﬁereafter repeatedly and unsuccessfully sought summary judgment on the
foreclosure ac‘:gion herein. This court first denied that relief by order dated WMarch 18, 1998,
mentioned eaﬂiex, which recounted some of the foregoing litigation history. That order
stressed Adar’; and Brach’s contention that CBR, then the plaintiff herein, “is the aiter ego
of Yetev Lev.’.; The order further related Adar’s and Brach’s po sition that CBR obtained the
N mortégage to aéquire title to the property for Yetev Lev without CBR having to ‘confront the
- defe;nses and c%ounterc}aims maintainable against Yetev Lev. The order alsonoted that CBR,
in pﬁrsuing titi?e to the premises, seeks o assist the same group of Satmar Jews associated
with Yetev Le?v, CBR’s alleged alter ego. Consequently, this alter ego igsne of fact alone
Wa:rranted'denbfing CBR’s sﬁmmary judgment motion.'®
An ordéjr, dated October 30, 1998, thereafter highlighted the failure to present proper
papers and del%tlied CBR’ s Taotion for leave to renew to consider the impact of proceedings
before ]ustice;; Jacksorn. However, that order allowed such renewal upon rectifying this
defect, but an.iappropriate presentation therealter resulted in an order, dated June 2, 1999,

which again denied CBR's motion for leave to renew 1ts unsuccessful summary judgment

18 The Appellate Division, Second Department, by order dated December 17, 1998,
dismissed CBR’s resulting appeal for failure to timely perfect.
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YVetev Lev’s Ellecfion Conitroversy
Proceed_ings concerning election disputes affecting the leadership of Yetev Lev, in
part, brought under the 1990 real property acuon, unfortunately delayed disposition of that
.dismissal motipn herein. This cowrt’s order, dated January 9, 2002, administratively
transferred the 1990 action and cone other case involving a Yetev Lev election challenge to
Justice Barasch,é already assigned another case involving the Yetev Lev election dispute, to
enable his consijderation of all such Yetev Lev clection related disputes. A 12-page
expianatory decision and order, dated February 6, 2002, issued by Justice Pesce, then
Adm'inistrative, .T?ldge, reiterating the value of having the same justice resclve the elsction
5 contg_overéy, thaﬁ’_ administratively transferred Yetev Lev's 1990 action to Justice Barésch,
stayeid that actioh and the two.sothjers involving the election controversy, zand granted

perrrﬁssion torapﬁieal.

| The Appeli'late Division, Second Department, subseguently dismissed the ensuing
appeal by holding'i%that “[Tustice Pes-cr:’ s] administrative decision 18 not subject to review”
(Congregation ¥ e:?.;tev Lev D’Satmar, Inc., v Kahana, 308 AD2d 446, 447 [2003]).
Uncertainty whethé!tr the stay in those cases applied to the present litigation, and waiting for
appellate review of:;:I ustice Pesce’s order caused deferring & decision on Adar’s and Brach's

dismissal motion. : The other motions as well as developments concerning CAC's

representation have occurred in the interim,
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The Parties’ Positions
Adar’s and Brach’s Position

Adar and Brach argue that CBR assigned Beth Feige's note and mortgage to CAC
without notifying the New York State Attorney General and obtaining court approval.
Failing to take such pul‘pOI‘EBdlﬁ;' necessary steps, they claim, voids the transfer.
Consequently,.; they seel to dismiss this foreclosure action and to vacate the receiver’s
appolntment by contending that CAC has neither title to the note or mortgage nor standing
to proceed.

They coﬁcur:renﬂy oppose allowing CBR to return as a plaintiff. They contend that
the six vear statpte of limitations in CPLR 213 (4)* would time bar CBR fromnow initiating
an action to reciover on the defauh:: and the doctrine of judicial estoppel, which prohibits
it g;ants from aSi:serting inaonsistent.;positions, they further argue, precludes CBR’s re-entry
or ré—joinder as a plaintiff. They similarly oppose RAM’s application to withdraw from

'E

representing CBR as superfluous considering that CBR no longer presently appears as aparty
herein. In addifion, Adar and Brach cite the court’s prior denial of CBR’s summary

judgment motion! and its unsuccessful reargument/renewal effort, particularly emphasizing

the champerty anélysis, as a law of the case basis for now similarly denying CAC’s summary

| judgment cross motion.

0 That proumon pertinently provides that: “[t]he following actions must be commmenced
within six years: .. 4. an action upon a bond or note, the payment of which is secured by a
. mortgage upon real property, or upon a bond or note and mortgage so secured, or upen a
mortgage of real proPerty, or any inferest therein; . . .

2

%)




CAC’s Posttion (via RAM) and RAM’s Position
CAC cbntemds, through RAM, its outgoing counsel. that the earlier substitution
application “wbuld have better represented the interest[s] of all paﬁies if ithad requested the
addition of CAL rather than the substitution thereof for CBR.™ RAM contends that CBR
retains some resicual rights to share with CAC in the potential proceeds of this action, at
least to repay tﬁ}e Kestenbaum interest, which thus allegedly warrants CBR’s return as &
plaintiff.
RAM ob%erves that CAC, CBR, the Kestenbaums and Rabbi Teitelbaum present no
opposition to 1t$ withdrawal, though it acknowledges that the Kestenbaums and Rabbi
Teitelbaum beliezve that they received no representation herein. RAM pledges to commence
a plenary action ?or fees against those individuals an:d to consohdate such action with this
caseé. It also écknipwlﬂdges notification that CACretained Herzfeld & Rubin, P.C. as iis new
couz}sel and urge}s copyingiand Bateé—stamping any documents given to the new counsel.
RAM suggests '{h%.t it retain original loan. documents to insure its lien for services rendered
and separately reit[quests that the court grant CBR a 30-day stay to obtain new counsel.
CAC’s Position ( 1%1'& incoming counsel)
CAC, throu;gﬁ its new counsel, retained September 16, 2003, offers no objection to
lCBR’s return as a :j::alaintiff and also agrees to hold any proceeds from this action subject to
RAM’s claimed 1:1%11. It asserts that CBR transferred personal property Which makes the

|~ Attorney General notification and court approval requirements inapplicable herein,

NSee Affima{i_tion of Robert Allan Muir, Jr., dated Januvary 21, 2003, p. 6, paragraph 9.
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| Inaddztlon it argues that completed diSCOVETY indicates that champerty fails to apply
in this case and that Adar’s and Brach’s alleged $4 million indebtedness NOW Permiis

summary judgment. 1t also challenges the viability and applicability of Adar’s and Brach's

‘ | counterclaims and their position that CBR and CAC function as Yetev Lev’s alter ego. CAC
urges, in any event, striking defendants’ affirmative defense premised upon noncompliance
with RPAPL’s potice of pendency requirements considering that time remains for filing a
successive notir:‘-?e of pendency to maintain this foreclosure procesding,

Disciission

Adar’s and Brc;gch’s Motion To Dismiss

No‘{—For—Profit Corporation Law ( N-PCL) §8 510 (a) (3)and 511 collectively require
Supreme Court a:;pproval with attendant Attorney General notification for the disposition of
all o;r substantiali-_y all of the assets of a not-for-profit corporation, which includes areligious
cor@oration. Faﬂiure to gain such approval aullifies 2 convevance (Rose Ocko F oundation,

Inc.lv Lebovits, 2$9 AD2d 685 [19991 appeal dismissed and v denied 93 NY24 997 [1999)).

However,%Religious Corporations Law § 12 ( 1)+ specifically exempts a purchase

money mortgage o1 purchase money security agreement from such requirement (see Wolkoff

» Church of St. Rita, 133 Misc 2d 464, 469 (1986, affid 133 AD2d 267 19871 [“judicial

approval did not e%{tend ... to purchase money mortzages. South Baptist Society v Clapp, 18
Barb 35 (1853)”]2 Here, CBR, a religious corporation, horrowed money from CAC to

purchase Beth Feige’s note and mortgage and gave CAC a security interest in the purchased

*That proviéion'pertinenﬂy provides that: “[a] religious corporation may execute a
purchase money mortgage Or a purchase money security agreement creating a security interest in
personal property purchased by it without obtaining leave of the court therefor.”
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note and mortg?}gg;n.w éuﬁh ,,i\rgng;zg;tion constituies a purchase monegy security agreement
exempt from C—_:ourt approval and attorney seneral notfication requiremnents. In addition, Adar
and Brach, as neither rustees, oFicers or directors of CBR. lack standing to challenge this
transaction, evenif the above N-PCL requirements applied (Marer of Friends World College
v Nicklin, 2494124 393, 394 [1998]). Conseguently, CBR permissibly assigned 1ts interest
in Beth Feige’s note and mortgage io CAC, who can maintain this proceeding. CBR’s
assignment ol CAC, in other words, provides no hasis for Adar’s and Brach’s motion to
‘dismiss.”

Adar’s and Bhach’s Motion To Vacate
-and CAC’s Motion for Use and Occupancy

The ulléppealed portion of the court’s previously mentioned August 27, 2001 order
in}Yetev Tev’ SE1990 action recognized a receiver’s right “ro alirents, including those due but
uI?.paid at the tiine of his or her appointment, which have not heen rednced to the possession
of the 1andlorcfi1 at the time the recgiver qualifies lcitations omitted].” However, that order
al‘!so noted that ‘lf!‘there has been no determination made that any rent (or use and occupancy)
is due” Iegardiélg the Bedford Avenue premises. That fact, still true now, means that Adar

and Brach, on oipe hand, and CAC, on the other, have premarurely moved either to vacate the

2 This difposition makes CBR's re-entry as 2 plaintiff to meintain the proceeding
izrelevant and moots considering Adar's and Brach’s contention that statute of limitations
erounds would hiave prevented CBR’s return upon invalidating the assignment.

No statutg of limitations hars CAC from continuing this action after CBR made its
assignment considering that CPBR’s initiation of the action in 1096, two years after Adar’s and
Brach’s default, governs the action’s fimeliness. “[Slubstitation of . . . the subsequent assignee
of the mortgage ... . relates back to the original commencement of the action . .. for purposes of
the Statute of Lirhitations, given ¢hat the substitution [ as here,] did not result in any prejudice'or
surprise to {the opposing party]” (Fairbanks Capital Corp. v Nagel, 289 AD2d 99, 100 [20011).
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onn 10 Withdraw
has rerained Herzfeld & Rubin,

RAM’s Mot
hirawal as its attomey and n

CAC agreesto RAM’s with
er, dated April 19, 2000, has already reliev ed RAM as CRR’s counsel. Such
moots RAM’S current application for this relief regarding CBR now, and since

p.C. Anord

order
withdrawal order

September 13,2000, & non-party- N basis exists, though, 1O faghion a
regarding the 'j_:;ﬁ:eviously mentioned individuals. Moshe Kestenbauill, Touis F estenbauii and
Rabbi Tacob Téeitelbaum, ag they are Hon-partes from the case’s incephion. RAM, 10 any
event, nas plec!i_gad fo pureue a separaté proceeding against the for fees.
Theref(;‘re, the only 18808 concern RAM'S lien for fees and ransfer of files. CAC,
thIouch its new counsel, nas agreed 10 hold any proceeds from this action subject 10 RAMs
clalmed lien. A hearing regat ding that hen and its amount should properly follow after full
'dlSposmon of the undexlying disputes hereil, especially if arelated proceeding regarding the

; ghove mdwﬁuals emé_ts at that time.

Ordeﬂy;z transﬁion also dictates that CAC sA aew firm, at CAC s eXpense, copy and
- Bates-stainp my documenis from RAM's understandably yoluminous files. Such an
h w'ﬂl} enable RAM tO retaln original loan documents, a8 it has quuested, in

approac
erve CBR with 2 copy of the

yices. Hlowever, RAMmusts

connection wmh it Tien for its S€T
court’s order, dated April 19, 2000, which celieved RAM from representing CRR, and acopy
. RAM must then file proof of such service.

of this demsmm and orde
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HEEERCE non- part\ status and the denial of the notion to allow CBRs re-entry as a

30-dav stav 10 alow CRR to obtain new

plaintiff technically moots RAM s request {or a -
coursel. Nonetheless, equity in this litigation dictates issuing a 30-day discretionary siay,

pursuant o CPLR 2201, prohibiting any oroceedings against CBR.

CAC’s Deposition Motion

dated April 4, 2001, permitted the deposition of Martin Berkowitz

This cépu:rt’ s order,
on behalf of the plaintiff. However, Adar’s and Brach’s dismnissal motion, pending until

now,caused deferral of that deposition, CAC s departing counsel agreed, though, o produce

‘or dismmssal is . . . denied .. #26 (Cppsequently, such

M. Berkowi%tz “if the request f

deposition will now oceur, &t either the courthouse OT at e offices of a court reporter,
lowing service of fhis order with notice of entry

wherever deféndants’ counsel chooses, fo

on counsel for defendants.

he deposition wili cecur after RAM serves CBR with both this order and

Howeﬂi_fer, t
nich relieved RAM as CBR’s counsel,

dec1s1on and t‘ms court s Aprﬂ 19, 2000 order, W

tocrether w1th nouce of en‘rx 111 then occur no soOner than

g of each order. The deposition W

later than 65 days after such service.

35 days followl ng RAM’s service on CBR and no

law, the court in

where otherwise prescribed bY
11 such terms as

> That ;prowsmn provides that: “lelxcept
on is pending may g Uram a stay of proceedings in a proper case, upo

~which an actl
may be just.”
% See A::ffirmation of Robert Allan NMuir, Jr., dated January 21,2003, p. 8, paragraph 16.
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Judiciaﬁy Law § 486, as discussed in the court’s order. daied June 2, 1999, statutorily
codifies and p%rohibits champerty” A violation occurs if “the foundational 1ntent to sue On
thlel claim [\x}as] at least . . . the primary purpose . . . if not the sole motivation behind,
entering into ﬂ:ie wransaction” (Bluebird Pariners, LEP. v F irst Fideliry Bank, N.A., 94 NYZd
726, 736 [ZO:OO]). Hence, “Judiciary Law § 489 prohibits a corporation from taking
assignment of 4 note with the intent of bringing an action therzon as long as 1118 established
that commencément of the suit was the primary purpose of the assiognment” (Aubrey Equtrzes
Inc. v SMZH 73"‘I Associates, 212 AD2d 397, 398 (19951 see also Gellens v 11 West 42m
Street, Inc., 259 App Dlv 435, 436 [1940] [“a corporation 18 prohibited from accepting the
assignment of'::a claim for the purpose of bringing action thereon (Bennett [N.Y. Co. Lawyers’
Assn. v Supréme Enf. Corp.. 250 App Div 265 [1957], affd. [without op], 275 NY 502
[1?937]), and a;‘icorporatlon maynotrecoverina suit based upon such an assignment. (Zindle,
In:c. v I riedm;;;m’s Express, Inc., 258 App Div 636 [1940])7]. “Violation of [Judiciary Law
§ ;489, in othel:i words,] has been held to be & defense to an action by an assignee corporation”
(Knobel vEsI:a,zte of Eugene A. Hoffman Inc.. 105 Misc 2d 333, 335 [19807).

Hese, ﬁhe conrt’s June 2, 1999 order regarding CBR’s prior sumnmary judgment motion

quoted the aff%lda\fit of Moshe Kestenbaum, a CBR trustee, that CBR “acquired the mortgage

“1That provlsn:m derived from the Penal Law, pertinently provides: “no COTPOTALiOn Of
association, dmecﬂy or indirectly, . . shall sclicit, buy or take an assignment of, or be in any
- manner interested in buying or takmc an assignment of a bond, promissory note, bill of
exchange, book debt, or other thing in action, or any claim or dernand, with the intent and for the
purpose of brirfiging an action oF proceeding thereon.”
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history between the parties, then recognized that “thers is 2 material and triable 1ssue of fact
as to whether the assignment to plainuff was made solely for the purpose of bringing this
foreclosure acﬁon .. the very mischief prohibited by Judiciary Taw § 4897 This issue
Temains gnd C%AC, in fact, acknowledges in its brief (at pp 9-10) that “Congregation Bais
Rabbenu’s puL%pose in acquiring the mortgage was 1o obtain title 1o the property because of
its great religirzg)us significance in the Hasidic Satmar community.”

The Coéurt of Appeals decision in the Bluebird Partners case, dated 11 months after
this court’s Iuigle 2, 1999 order discussed above, only reinforces the propriety of denying
surmmary judgimant herein. There, the decision noted that evaluating proffered reasons in an
allegedly Char‘}lpertous sitnation often involves weighing evidence or making a credibility
detemﬁnationig “Indeed, ‘the quaétion of intent and purpose of the purchaser or assignee of

|
a claim is usuiiﬂy a Tactual one (0 be decided by the wier of facts’ (£ airchild Hiller Corp. v
McDonnell Douglas Cmp supra, [28 NY2d] at 330 (19711, citing {Sprung v Jaffe, supra
[3 NYZd 539 K1957)])” (Bluebud Partners, L.P., 94 NY2d at 738 [2000]). Sucha prudent
approach equédly applies herein and CAC makes an insufficient showing to alter denying
SUITIMATY judgment
(b)

CAC a?lso fails to present facts or arguments to induce {his court from departing from

the reasomncr.m this court’s June 2, 1999 order that “if Yetev Levis,in fact, the alter ego of

plaintiff [now CAC], then [the] use and occupancy counterclaim is inextricably mtertwmed

30
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ith%fgintiff’s cause of action {0 foz‘ieclose [citations omitted).” Here, several rulings have
founda viable and inseparable counterclaim for use and oceupancy against Yetev Lev anising
from the same transaction as involved in the main action. In addition, CAC, who primarily
financed acquﬁing the note and mortgage it seeks 1o Toreclose, purportedly in Yetev Lev’s
behalf, has made no conclusive showing, following its substitntion. to elitninate the alter ego
triable 1ssue. é;These circumstances and legal principles thus continue o make summary
judgment inapipropriate herein (Alsheimer v Evarts, 289 ADD2d 1004 [2001] and Tibball v
Catalanotio, 269 AD2G 386 (2000]).
CAC’s Cross Motion To Strike

Howev\ér, CAC correctly urges striking defendants’ second affirmative defense
regarding coﬁiipliancel with RPAPL’s applicable provisions. Filing a notice of pendency
consiitutes a ciondition precedent under RPAPL 1337 to obtaining judgment in a moztgége
foreclosure acicion.zs “The notice of pendency . . . alerts the public that the mortgage will be
mﬁ;ged into th%,e judgmentof foreclosure” (Campbell v Smurh, 309 AD2d 581, 582 [2003]).
A ﬁotice of pe%ndency, théugh, iunlegss extended, only remains effective, pu‘rsuant to CPLR
65 13 fora thl'ei:e—year period” aﬁd 2 Japsed notice of pendency may not be revived” (Marter

" of Sakow, 97 NY2d 436, 442 [2002)).

% That provision pertinently provides that: “[t]he plaintiff. at least twenty days before 2
final judgment directing a sale is rendered, shall file in the clerk’s office of each county where
the mortgaged property is situated a notice of the pendency of the action . . 7

* That f)rovision pertinently provides that: “[a] notice of pendency shall be effective for
free years frorh the date of filing. Before expiration of a period or extended period, the court,
upon motion of the plaintiff and upon such notice as it may require, for good cause shown, may
grant an extension for a like additional period. . "
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nonetheiess fri_ils to bar CAC from pursuing morigage foreclosurs considering case law
permitting Suc;cessive notice of pendency filing. The Campbell case explained that “the
recorded mort;gage itself gives notice of an encumbrance on the property and . . . CONCEInS
. regerding the ﬁotice of pendency restricting the alienability of the property are elimmnated”
(Campbell, 3Q9 AD2d at 582 [2003]). Consequently, the Appellate Divisicn, Second
Department Iécenﬂy reiterated its “longstanding rule that a new notice of pendency may be
filedin a moriz;gage foreclosure action despite the cancellation or expiration of a previous
notice (see H(z)rowirz v Griggs, 2 AD3d 404 [2003); Campbell v Smith, 309 AD2d 581
[2003]; Wasse%y'man v Harriman, 234 AD2d 596, 598 [1996]; STutsiy v Blooming Grove Inn,
147 AD2d 205%, 212-13 [19891; Robbins v Goldsiein, 36 AD2d 730,731 [1971})” (Bankers
Trust Co. of éalifomia, NA. v Lifsom 5 AD3d 710, 710 [2004]; see also NYCTL 1997-1
Trust v Oneg éShabbos, Inc., 53 AD3d 568 [2004] and Chiarelli v Kotsifos, 5 AD3d 345
[20047). 1
The Aﬁgpellate Divigsion, :Fou;th Department further explained that “Iw]e agree with

thelFirst and §econd Dep;arungnts that [Manter of] Sakow [, 97 NY2d 436, 442 (2003)],
: .whfwh holds,ﬂizlat a. second noticla of pendency in a partition action cannot be filed after the
exﬁ_iration or c%aﬁceﬂation of the original notice, is not applicable to a mortgage foreclosure
action [citatiojhs omitted]” (Atlantic Mortgage & Investment Corp. v Wynn, _ AD3d _, 2004
NY Slkip Op 055086 *1 at #1 [2004]). Conseguently, CAC, which can still file a successive

notice of pendency, can currently maintain this foreclosure proceeding.

L
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CAC’s Apﬁrﬁ:c;c.lflion

o

| o
To Appoint A Referee To Comp ute

CAC pw:ematurely secks appointment of areferee to COTDULE the amount due undes
the defaulted f;ote apd mortgage congidering the pra\?iously idenufied mable 1ssues herein.
Indeed, “la] réference o compute the amount dug 18 prescribsd only when the defendant 18
in defanltin aﬁswaﬁng the complaint wifn the Ume Alowed, or the right of the plaintiff is
admitted by the answer’ (Scharagay Schwartzvergs 149 AD2d 578, 578-579 119891). Here,
defendants nefiher defaulted in alw ering the complaint nor samitted CBR'S Tight 10 payment
which, pUISIlB;;E_l‘( (o RPAPL §1321 (1), negates appointing o referee to compute at this time.
with the collection of rent or use and pccupancy, more properly aw aits

Such app oi,ntrr:‘?ent, as

future deteﬁnfmation of an entitiement 10 such payment.

Designate A Trial Date

CAC’s Applic%ation To
CAC Lfa.lso prematuraly seeks setiing a ial date in this action when ihe use and
ssue that impacts fhis aciion remains anresolved in Yetev Lev’s

i
ancy coﬁ,mterclaimi
sue in the

1990 action p"‘;gesently pending tefore Justice Barasch.

ocCcup
A resolution of that 18

filed case would undoubtedly somewhat streamnline the irialin this case. A no liability
eg0 18508

eériier
finding in thetYetev Lejv casg would at least moot the previously discussed alter
| : H i ; i
A determination in the Yetev Lev action

sl

- Eind help 1imi}§ ¢he scope of the irial herein.

e amount, on the other hand,

ment to use and oceud ancy and the applicabl

egtablishing entitle

30 That provision pertinent!y provides that: “T3E the defendant £ails to answer within the
d or"g the right of the plaintiff ;g admitted DY the answer, upon motion of the plaintiff \
direct a referee 10 determine the
of the

in and determine the amount due, O
defendants as art prior incumbrancers

tiff and to guch of the

time allotte
the court shall ascerta
arnount due to plain

mortgagsd premises . -
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ORDERED that Adat’s and Prach’s disinissal motion 15 deniad: and it is further

ORDERED ¢hat Adar’s and Brach’s motion to expedite the decision on their dismissal

motion is denied as moot: and it is further

ORDERED that Adar’s and Brach’s motion (o vacate the appointment of the receiver

‘herein and CAC s motion for rent Or use and occupancy are denied with leave to Tensw after

fure determination regarding whether an eniifiement exists to collect rent or use and
ocCupancy; aﬁd it is further

ORDERED that the motion to add CBR as a plaintiff herein is denied; and itis further

ORDERED that RAM, having previously been relieved as CBR's counsel by order

‘ated'Aprﬂ 19 2000, is relieved as CAC's counsel with subsequent proceedings after the

"'él"hercin toédetemﬁne the amount of its lien; and it is further

ORDERED that RAM shall retain original loan documents in connection with its lien

! -

_'ts serv1ces and it is further

& Rubin, P.C. is substituted as CAC’s counsel, and,

&

ORDERED that Herzf el

[oFN

will hold any proceeds {rom this action subject to RAM's

] _:%uant to its'g pledge to th% court

|
:

1med hen and it is furthm

ORDERED that CAC 5 ncwiy substituted counsel, at CAC’s expense, copy and Bates-

tamp any do&uments i"rom RAM 5 nles and it is further

34
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ORDERED that RAM shall concurrently serve CBR with a copy of this court’s order,

da’_;ﬁ;d Aprﬂ 19 2000, with notice of entry, as well as with a copy of this decision and order,

TR
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 with motice of entry, and shall file proof of such service within five dews thereafter; and it is

ORDEP;ED that any proceedings against CBR are staved for 30 days following
concurrent ser*?\fice of a copy of this court’s order, dated April 19, 2000, with notice of entry
jas well as a copy of this decision and order, with notice of entry; and it 1s further
ORDEE{ED _tha‘t CAC’s motion to schedule a deposition is granted and the deposition
f Martin Berkiowitz shall oceur after service of a copy of this decision and order with notice
3] .entry on deféandants’ counsel and after RAM serves CBR with a copy of both this decision
nd order and%a copy of this-court’s order, dated Apnl 19, 2000, which relieved RAM as
CBR’s counseiil, with notice of eniry of each order: and it is further

ORDE:RED that the déposition of Martin Berkowitz shall occur at either the
. courthouse or Iat the office of a court reporter, wherever defendants’ counse!l chooses, butno
sQ'oﬂea: than 35 days after RAM serves CBR, as provided above, and no later than 65 days
'_mégeafter; ancﬂ. it is further

o ORDE?PED that CAC’s summary judgment cross motion, brought by its .newly

’qbéti uted cozuns el, is denied; and it is Turther

ORDE;ERED that CAC s cross motion to strike defendants’ second affirmative defense

: _'a:ding coﬁ;pliance with notice of pendency filing is granted on condition that CAC file

jit]

successive notice of pendency in the Kings County Clerk’s Office at least 20 days before
. | N
. ‘ '

a final judgmibnt directing a sale is rendered herein; and it is further

L)
o
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Loty wad L s agdpucanon 10 appoint a referee 1o compute the amount due

under the applicable note and mortgage is denied with lsave to renew afteéz‘ Tuture
determination regarding whether an entitlement exists for such payment; and it 18 %urther

ORDERED that CAC’s application to designate a tial date for this matter 15 denied
with leave to renew after resolution of the use and occupancy counterclaim in Congregation
Yetev Lev D’Satmar, Inc., et al. v 26 Adar N.B. Corp., er al., Kings County Clerk’s Inide}; No. |
13224/90, pending before Justice Barasch.

This constitutes the order and decision of this court.
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Attorney General's Order to Show Cause
Ipp. 25-27]

3 .
At I.A.S8. Part 12 of
the Supreme Court of
the State of New
York, County of
‘Kings, at the County
Courthouse, 15
Willoughby Street,
Brooklyn, HNew York,
on the _  day of
April, 2003

PRESENT
Hon. Gerard H. Rosenberq,

Justice.

In the Matter of the Application of

- Index No. 28902/02
NOBLE DREW ALI PLAZA HOUSING CORPORATION, : :

ORDER_TO_SHOW CAUSE

Petitioner,

for an Order Approving the Sale of Assets

':‘Gpon the annexed affirmation of Assistant Attorney General
James R&bert Pigott, Jr., dated ARpril 15, 2003, and the exhibits
thereto, and all pleadings, papers and proceedings herein, it is

ORDERED that petitioner Noble Drew Ali Plaza Housing
Corporation, or any other interested person upcn whom service of
this order to show cause is directed hereby, show cause before
this Court, at I.A.S. Part 12, Room 2107, 15 Willoughby Street, :
Brocklyn, New York, om the _  day of April, 2003, at

, or as soon thereafter as counsel may be heard, why,

pursuant to pursuant to CPLR 5015{a) {2)-{3), an order should not

e
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be entered directing reconsideration or vacatur of the Order of
this Court dated July 31, 2002, which granted the petition of
Noble Drew Ali Plaza Housing Corporation,pursuant to Section 511
~of the Not-for-Profit Corporation Law for Court appfoval of the
sale of all or substantially all of its assets.

IT I3 FURTHERED ORDERED that, pursuant to Section 511 (b) of
the Not-for-Profit Corporation Law, the following pefsons shall
be "interested persons” entitled to notice of this application
and the cpportunity to be heard in support. of or in opposition to
the application: (i) New Lots Towers, LLC, (ii) Noble Drew Al
Tenants Asgsociation, (iii) The United States Department of
Housing and Urban Development, (iv) The City of New York,
attention: (a) Assistant Corporation Counsel Kathleen J. Cahill
aznd (b} The City of New York Department of Homeless Services, (v)
;New Lots Family Transitional Center LLC, (vi) Women in:Néed,
Inc., (vii) Charles E. Simpson, Esg. and ({(viii) Consclidated
‘Edison Co. of New York, Inc.

IT IS FURTHERED ORDERED that, pending hearing and
determination of this motion, {a} petitioner is enjoined from
taking any further steps to complete the transaction approved by
the July 31, 2002 Order herein, including, without limitation,
cloéing on the real estate conveyance approved thereunder and (b)
the July 31, 2002 Crder is temporarily stayed.

IT IS FURTHERED ORDERED that sexvice of a copy of this
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order, and the papers upon which it is based, shall be deemed
géod and sufficient if made by (i} hand delivery or (iif
overnight delivery service on or before April __ , 2003 on
petitioner Noble Drew Ali Plaza Housing Corporation and on each
above “interested person”

(a) by serving its counsel of record herein or in the

foliowing related proceedings: Noble Drew Ali Tenants

Association. v. Noble Drew Ali Plaza Housing Corp. et

al., Index No. 53655/02) (Supreme Court Kings County)

and In re MNew Lots Towers LLC, Case No. 02-13722 {CB}

(S!D-N.Y. Bankruptcy Court) and
{b} where no has c¢ounsel of record has appeared, by serving

such interested person directly.

ENTER
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Order of the Hon. Gerard H. Rosenberg, dated August 29, 2003
with Notice of Entry, dated September 9, 2003
[pp.-19-24]
Al an JAS Term, Part 12 of the Supreme
Court of the State of New York, held in and’
for the County of Kings, at the Courthouse,
at Civic Center, Brooklyn, New York, on
the 29th day of August 2003 :

PRESENT:

HON. GERARD H. HOSENBEHG -
Jus’ﬂce ,
. : : e X

In the Matter of the Application of,. ; S

NOBLE DREW AL PLAZAHouszNG . ~_index No 28902/02
CORPORATION, [EEEREE S TR

Petitioner,z -

for an Order Approving the Sale Q_fnéts-é'.et's., e
. '
read on this mohon

The following papers numbered 1'to

". Papers Numbered

‘Notice of Motion/Order to Show.Cause/ !
Petition/Cross Motion and Affidav:ts

(Affirmations) Annexed : SR g e ' _ | 1-3
Opposing Affidavits (Aﬁtrmatlons) |

Reply Affidavits (Affirmations) , L 5
' (Affirmatioris) - et -
Other Papers |

| Upon thé foregoing papers, ;jthe-!—Attéfﬁe.y General of theStateof New Yoﬂc ﬁmves- |
.pursuant to CPLR 5015 (a) (2) and (3} for ¢ reconSIdcrauon of this court's OI‘dE:I‘, .
dated Tuly 31, 2002, which granted the petmon of chaﬂtable not~for—proﬁt corporatlon Noble
Drew Ali Plaza Housing (“NDA”) for approval of the sa]e of all or substanhaﬂy all of its
assets to New Lots Towers LLG ( New Lots”) pursuant to Not—For—Proﬁt Corporauon Law

(“N PCL™ § 511, and for an. order pursuant to N- PCL § 511(b) ennﬂmg notice of th}s
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application and the opportunity te-be'heard'fg;i":__support of or in opposition thereto to certain

“interested persons.”
=5 fi'?l'-An:‘diniS: P
Court approval of asale puréuent te N-PCL § 511 reqmres ajudicial detenmnauon that
a) “the consideration and the terms of the sale . are fair and reasonable to the cerpora’uon

and (b) ithe purposes of the eorporatlon, or the interests of the members will be prometed

thereby” (N-PCL § 51 1[alf6eD). “[T]he purpose of the statatef] is to protect the beneficiaries

of a charitable organization from ‘loss through unwise bargams and from perversmn of the-

use of the property’ (Rose Ocko Found JIne. . Lebovzts 259 AD2d 685, 688 guotmg

Church of God of Prospect Plazay Fo_uﬁk Church of Christ, Scz'_entist, 76 ADZd 712, 716,

affd 54NY2d 742) “The Attomey General is made a statutory party to such petitions, and his

ae‘ave partlelpailon 18 presumed e [t]hm is-to ensure that the interests of the ultunate
beneficiaries of the corporat:on the pubhc are adequately represented and protected from

improvident transactions” (Manhattan Eye Ear & Throat Hosp:v sztzer 186 Misc:2d 126,

151 quo:mg Bjorklund, Fxshman and Kurtz New York Nonproﬁt Law and Praetlee W1th -
Tax Analysis § 8-2 [a], at 238) In t}ns regard the provisions of N—PCL & 511 fer,couﬂ '
approval on notice to the Attorney General in his parens pamae capacity and statutery role - :

servestoprevent the not—for—preﬁt eorporatmn from makmg an 1mp1‘ev1dent ﬁransaetlon, since

not-for-profit eerporatlens Iaek the “effee’ave internal mechamsms to guaxd agamst directors’

improvident use of charitable assets ” such" as"“shareholder power” or -“‘ewners or private

parties” “with a pecuniary staké to monitor and scrutinize aet;ons by the chrec‘tors” (zd ).

e b A AT
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In support of his motmn the Atterney General argues that this court $ prior approvai

' rooklyn (the © eomplex”) — was based upon an 1ncomp§ete reeord which faﬂed to disclose

"te th:s court and him, whose ofﬁee also approved the sale via a “no ob]eetzons ‘endorsement

—— that the proposed purchaser ie:f' the complex, New Lots. (1) had already begun te covert

rent-stabilized apartments‘i'l ‘the complex to Tier If and scatter-site’ homeless shelters,

after the sale was Approve
was the assumptioﬁ or paymentofNDA’s liabilities. As noted, the Attorney General also

seeks permission of this court to allow certain interested persons fo participate in this motion.

because: (1) the newly discovered evidence upon which he relies was readﬂy‘ discoverable

with due d1hgenoe 2) he has net alleged that the newly dlscovered ev1denee probably

should result in vacatur of thls saIe,

misconduct of an adverse paﬁy.

fair value for the property;’ (2) the sale will further the eerporate purpeses of NDA; and (3)

approval of the sale does not. constltute approval of the eomplex for houSmg the homeless

New Lots also mamtams tha If the eourt reeenmders the sale 1t should not be vaeated i its

the sale of the Noble Drew Housmg Complex —a low meome ﬁve bmldmg apartment'_

omplex consisting of 385 remdeneai apartment umts located in the Browarlsvﬂle section of -

notwithstanding NDA’s eorporate purposes to prowde low andmode}:ate income housing and |
(2) was contempl a’ﬂng ﬁlmg a Chapter 11 petmon in. Bankmptcy Court, which it ﬁled the day

eep_ijc_e;til:le:‘faet that the prlmary conmdera’ﬂon for the Comple_x
New Lots opposes,-_atgﬁing that the Attefhey ‘General is not entitled to this relief’

and 3) he has not alleged any fraud rmsrepresentatlon or

New Lots also contends that the court should not vaeate the sale since: (1) NDA is rece1v1ng '

e
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entirety, but gshould be &?pp_:-
March 7, 2003 prelimin

response to its motion f

~ New Lots agrees Wi’;ﬁ ﬂ;‘e- Attomn : g ,t certamrlnterested persons should bt‘: mvﬁed'

to participate in this mbtién—-anﬂ Iesérves ‘the right to comment on thelr su‘oxrnss;ons. :

In view of the compeilmg interests in compiling'a complete record upon which an -

informed Judgment may be made the unportance of dstermining the propnety of the sale of

this not-for-profit corporahon : and the agreement betwe,en the parhes that certain persons '

considered “interested” wﬂhm the meamng of N-PCL § 51 l(b) should be invitedto partlmpate :

in this motion, the court grants the mstant mohon of ’rhe Attorney General to the extent of

directing that the “mterested persons” named in the Attorney General’s application shal], if

they be so advised, serve and ﬁle papers respondmg to the Attomey General’s application to

vacate this court’s July 31 2002 order within 20 days of service of thJs order w1th notice of

- entry by the Aitorney Generai.' ,
This constrfutes the dec1s1on and. order of the court.

'ENTER

/ g/ HON. GERARDH ROSENBERG

3

LS.C.

L
*New Lots Towers, LLC Nobie Drew Ali Tenants Assoc1at10n The United States
Department of Housing and Urban Developmeﬁt [HUD]Y; The City of New York; Chailes B. -
. Simpson, Esq.; Consolidated Edison Co. of New York, Inc.; Women In Nesd Inc.; arid Néw Lots

Family Transitional Center, 11.C.

; on condmon that New Lots’ comply w1th this com:t si '

-



EXHIBIT F



5

Order of the Hon. Gerard H. Rosenberg, Appealed from,
dated Febroary 19 2004 with Notice of Entry, dated March 11, 2004

{pp. 5 - 18]

At an lAS Term Part 12 of the Supreme ‘Court
of the State of New York, held in and for the
County of Kings, at the Courthouse at Chvic
Center, Brooklyn, New York, on the

16th day of February, 2004

PRESENT:

HON. GERARD H. ROSENBERG,

Justice.
R —X
In the Matter of the Application of
NOBLE DREW ALl PLAZA HOUSING Index No. 28902/02
CORFPORATION, . '
Petitioner, .

for an Order Approving the Sale of Assets.
: X
The following papers number 1 to 9 read on this motion:

Papers Numbered
Notice of Motion/Order to Show Cause/ :
Petition/Cross Motion and Affidavits

{Affirmations) Annexed 1-3
- Opposing Affidavits (Affirmations) ‘ : 4
Reply Affidavits (Affirmations) R, s |
{Affirmations) Aftorney Generai e
Other Papers ___ Memorandum of Law/Papers in Support 7.8.9

Upon the foregoing papers, and upon consideration of the submissions of “‘interested

Jp——

?-éxmmﬂlﬁbhlkm&fﬁﬂﬁmmlmmﬂ&A&mdmmmﬁmaiﬂﬁm&AﬁmmMQQdmdQFHT
- Local 32B] (Local 32B7) pursuant toNot-For- Profit Corporation Law (N-PCL) § 511 (b), the
" court grants the motion of the Attorney General of the State of New York pursuant to CPLR

3015 (a) {2) and (3) to vacate this court’s order, dated July 31, 2002, which granted the

. petition of charitable not-for-profit corporation Noble Drew Ali Plaza Housing Corporation



(MNDA) for approval of the sale of all or substantially all of its assets 1o New Lots Towers,

LLC (New Lots) pursuant to N-PCL § 511.
By order dated August 29, 2003, this court granted the motion of the Attorney General
“io the extent of directing that the ‘interested persons’ named In th-e Attorney General’s
application shall, if they be so advised, serve ané file papers responding to the Attormey ' 1
General’s application to vacate this court’s July 31, 2002 order. ..” Thereafter, Local 32BJ,
a union representing eight workers employed by NDA at the Noble Drew Ali Housing
complex, sought permission to submit papers m suﬁport of the Attorney General’s motion,
which the court now grants. The Tenants Association also submuited a mernorandum of law
and an affidavit in suppc;ﬂ of the Attorney General’s motion.
In the August'ﬁé, 2003 decision, the court set forth the law with respect to court

approval of a sale pursuant to N-PCL § 511, as follows: |

P

Court approval of a sale pursuant to N-PCL § 511 requires a
judicial determination that a) “the consideration and the terms of
the sale . . . are fair and reasonable to the corporation” and (b)
“the purposes of the corporation, or the interests of the members
will be promoted thereby” (N-PCL § 511 [a] [6]). “[Tlhe
purpose of the statute[] is to protect the beneficiaries of a
charitable organization from “Joss through unwise bargains and
from perversion of the use of the property’” (Rose Ocko F ound.,
Inc. v. Lebovits, 259 AD2d 685, 688, quoting Church of God of
FProspect Plaza v Fourth Church of CATIST, SCientist, 76 ADZd
712, 716, affd 54 NY2d 742). “The Attorney General 1s made 2
statutory party to such petitions, and his ‘active participation’ 18
presumed . . . [t]his is to ensure that the interests of the vltimate
beneficiaries of the corporation, the public, are adeguately
represented and protected from improvident transactions”
(Manhattan Eye, Ear & Throat Hosp. v Spitzer, 186 Misc.2d 126,




‘151, guoting Biorklund, Fishman and Km"tz, New York
Nonprofit Law and Practice: With Tax Analysis § 8-2 [a], at
238). In this regard, the provisions of N-PCL § 511 for court
approval on notice to the Attorney General, 1n his parens patriae
capacity and statutory role, serves to prevent the not-for-profit
corporation from making an improvident transaction, since
not-for-profit corporations lack the “effective internal
mechanisms to gnard against directors’ improvident use of
charitable assets,” such as “shareholder power” or “‘owners’ or
private parties” “with a pecuniary stake to monitor and scrutinize
actions by the directors™ (id.).

The court also outlined the positions of the Attorney General and New Lots, as follows:

In support of his motion, the Attorney General argues that this
court’s prior approval of the sale of the Noble Drew Housmg
Complex - a low income five building apartment complex
consisting of 385 residential apartment units located in the '
Brownsville section of Brooklyn {the “complex™} - was based
upon an incomplete record which failed to disclose to this court
and him, whose office also approved the sale via a “no
objections” endorsement - that the proposed purchaser of the
complex, New Lots: (1) had already begun to covert rent-
stabilized apartments in the complex to Tier II and scatter-site
homeless shelters, notwithstanding NDA’s corporate purposes to
provide low and moderate income housing and (2) was
contemplating filing a Chapter 11 petition in Bankruptcy Court,
which it filed the day after the sale was approved, despite the fact
that the primary consideration for the complex was the
assumption or payment of NDA’s liabilities.

AR T e i iy e e A P - <
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New Lots oppases, arguing that the Attorney General is not® =% /) ;"';} iﬂ'%'i
entitled to this relief because: (1) the newty discovered evidence T A

——— upen-whichhereHeswasteadily diseoverable-with-due-dibigenee;
2) he has not alleged that the newly discovered evidence
“probably” should result in vacatur of this sale; and 3) he has not
alleged any fraud, misrepresentation or misconduct of an adverse
party. New Lots also contends that the court should not vacate
the sale since: (1) NDA is receiving fair value for the property;
(2) the sale will further the corporate purposes of NDA; and (3)




api‘)l‘{}‘v.ﬁ] of the sale does niot ccnsﬁmte approval of the complex
for housing the homeless. New Lots also maintamns that if the
court reconsiders the sale, it should not be vacated in its entirety,
but should be approved on condition that New Lots comply with
this court’s March 7, 2003 preliminary injunction to the extent
the order is not modified or vacated in response to its motion for
renewal/reargument sub judice, on appeal or otherwise.

As for the remainder of the interested persons’ positions, the Tenants Association, the
plaintiff in the underlying suit,' argues, as a threshold matier, that it has demonstrated
excusable default for its failure to intervene in or contest the petition because neither it nor
any of its members received notice of the proposed sale.

On the merits, in addition to asserting that the szale of the assels of NDA does not serve
NDA’s corporate purpaese or promote the interests of its members (N-PCL 511 {d}), the
Tenants Association argues that NDA’s petition omitted information the inclusion of which
would have demcnstrated to the court that the terms of the transaction were not fair and
reasonable to NDA. First, the Tenants Association asserts that NDA’s petition failed to
disclose that the deed to the property contained six restrictive covenants, mcluding one nider
requiring the property to be “maintained as rental or cooperative housing for a period of

twenty years,” which precluded the court and the Attorney General from taking the riders mto

account when determining the propriety of the sale. Second, the Tenants Association

rnaintains that the petition failed to disclose the agreement between NDA and New Lots

Family Transitional Center LLC (NLFTC) to lease two of the five buildings for use as

'"Noble Drew Ali Plaza Tenants Association v Noble Drew Ali Plaza Housing Corp. et al
{(Index No. 53655/02).

[ —



transitional horﬁazésls-sheltcrs, of whick NIDA purportedly had either actual or Consmlqti;rf;
notice, the implt;mentation ofwhich directly controveried the statement in the petitia'n that the
purchase was to effectuate NDA’s original plan to renovate and rehabilitate the complex.
Third, the Tenants Asscciation asserts that but for its failure to secure sufficient public and
private funding, NDA failed to explain in its petition the “unforeseen circumstances” which
prevented it from renovating and rehabilitating the complex, Gespite its receipt of at least
$1.5million in grant money from HUD in 1999 and federal Section 8 subsidies from the New
York City Housing Authority. Lastly, the Tenants Association asseris that the petition failed
| {o disclose that Mr. Farrakhan, an officer and principal of NDA, was also a principal of New
Lots, the buyer, which may indicate a conflict of interest viclative of Mr. Farrakhan’s
fiduciary duty to NDA. The Tenants Association seeks a hearing so the court can consider
the nature of Mr. Farrakhan’s interest in New Lots and the possibility of seli-dealing.
As for Locai 32B1J, it supports the position of the Attorney General.
CPLR 5015 (a) (2) and (3), provide:
(a) On motion. The court which rendered a judgment or order
may relieve a party from it upon such terms as may be Just, on
motion of any interested person with such notice as the courtmay
direct, upon the ground of:
2. newly-discovered evidence which, if introduced at the trial,
would probabiy bave produced a differentresult and which could

not have been discovered in time to move for a new trial under
section 4404;

3. fraud, misrepresentation, or. other misconduct of an adverse

party;




b o A not have been discovered” R S015 (a) (2) refor 1 evidence ot
discoverable with due diligence (Corpuel v Galasso, 240 AD2d 531, 533, appeal. dismissed

91 Ny2d 922). However, a court may vacate a priof order in the interests of justice

| (Evergreen Bénk, N.A. v Dashnaw, 262 AD2d 737, 738; MéCarthy v Port of New York
'Authorigz, 21 'ADZd 125,' 128; Siegel, Practice Commentaries, McKinney's Cons Laws ofNY,‘
Book 7}3, CPLR C5015:11,at476; 5 Weiﬁstéin—quﬁMilfer, N.Y. Civ. Prac., par. 5015.12).
- The court granis thé motion to vacate jts order approving the sale pursnant to CPLR

5015 (a) (2) and 1’ the exercise of its interests of justice jurisdiction. First, if the newly

‘ di'scovered‘ evidence that New Lots had already begun converling rent-stabilized low meome -

housing into homeless shelters been disclosed in the N-PCL § 511 petition, the court would
have denied the sale application' inasmuch as it appears to directly contravene NDA’s
corporate purpose. In this regard, NDA’s Certificate of Tncorporation states:

The purpases for which the corporation is formed are o conduct
the following activities, which are exclusively charitable: to
develop, on a non-profit basis, a housing project of low and
moderate income households, including project -based facilities
and services for the benefit of project residents and the
cormuzity, in order to preserve the supply of decent, affordable
housing, combat community deterioration and promote
community reviialization, and raise the social, physical and
ecopomic well-being of the project residents and the community;
and to do anything incidental to or comnected with the foregoin
purposes or in advancement thereof, but not for the pecumiary
profit or financial gain of its members, directors, or -officers,
except as permitted under Article 5 of the Not-for-Profit

Corporation Law

The lawful public or quasi-public objective of the corporation is -
to provide housing and project-based services and facilities to

6
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families  of low and moderate income (Certificate of

Incorporation of NDA, Atty. Gen., Exh. 10).
In the court’s view, the corporate purpese of providing a housing project for low and
moderate income households is inconsistent with New Lots” use of the property as short-term
hounsing for the homeless.

Although the additional evidence that New Lots had begun converting the complex
from rent-stabilized apartments to homeless shelters prior to approval of the sale was hikely
available to the Atiorney General as a maﬁe; of public record (see 4 Resnick Textile Co. Inc.
v Ramapo Trading Corp., . Misc.2d __, 2003 NY Ship Op 50634U [App. Term, First Dept
2003)), or could have been available to the Attorney General had he merely asked New Lots

about its proposed usé for the property, the Atiorney General had no reason to believe that
- L

NDA’s representat: oﬁs inits N-PCL § 511 petition - that the order permitiing the sale would
allow “implementation of the renovation and rehabilitation plan for the premises and the
benefit of the tenant residents” - failed to disclose the real use to which New Lots pul the
property, which benefitted the homeless, rather than the tenant residents (see McCarthy, 21

AD?2d at 128) (emphasis added). Moreover, as the Attorney General properly notes, in light

of this representation, NDA should have disclosed to the court any use to which the property

_was pit which was inconsisient with NDA s corporate purpose. Under the circomstances, the
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Attorney General was not bound to have discovered this evidence prior to the entry of the

order. 2

The filing by New Lots for bankruptey the day after the sale was approved also serves

as a basis to vacale the ordgr. As the Atiorney General asserts, bed 1t been aware of New
1ots” intention to file for bankruptey, it “would not have given a ‘no objections’ endorsement
[to the sale] when it did, if ever,” rather “[s]ubstantial inquires would have been first pursued
by the Charities Bureau as to the need for and effects of such a filing and whether some other
transaction Thight not better further the interests of NDA under the standards set forth im N-
PCL § 511 (d).” Moreover, had this fact been disclosed to the court, it would have denied
NDA’s application inasmuch as the transaction requires New Lots to assume substantial
Tabilities 0f NDA, and the consideration to NDA includes an interest in New Lots. WhiEé the
July 31, 2003 order provided for the protection of the rights of NDA’s creditors, New Lots
does not dispute that its Plan for Reorganization approved by the Bankruptcy Court dees not
refer to this obligation. In this regard, Local 37B] asserts, and neither New Lots nor NDA
disputes, th-ét NDA owes money to eight of its workers at the complex, which is not reflected

in the sales agreement or NDA’s petition seeking approi‘}val‘.of the sale, and is not addressed

- '

in the Chapter 11 proceeding. ': T T

P

245 the Attorney General properly argues, the Cases upon which New Lots relies to
sopport its position that relief may not be granted pursuant to CPLR 501 5(a)(2) involve povate
Kitigants with pecuniary inferests in vacating an order or judgment, and thus are inapposite where,
as here, the court 1s calied upon 10 determine the proprety of a trangaction of a chantable not-for-
profit corporation.
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New Lots argues {hat 1o the extent ils use of two of the bujldin gs in the complex as
homeless shelters affects the court’s July 31, 2002 decision approving the sale, the court
shounld approve the sale on condition thét it: (1) comply Wi‘fh the preliminary injunction
previously issned by this court and (2) comply with the July 31, 2002 approval order, which
directed, inter alia, that *no creditors rights of the petitioner as described in the petition and
its attached exhibits shall be impaired and shall be paid as set forth in the petition and exhibits
by the sale authorized herein.” New Lots premises this argument upon NDA’s demonstrated
inability to properly manage the premises. While even NDA has conceded in its petition that
it has failed to “effectuate its plans for the premises in a manner consistent with the delivery
of safe, decent and habitable housing to the resident tenants of the premises,” equally
significant to the courtls determination 15 the disregard New Lots has shown in fulfilling
NDA’s corporate purpése of developing a "“housing project of low and moderate income
households, including project-based facilities and services for the benefit of the project
residents and the community . .. by its conversion of two of the buildings in the complex to
homeless shelters, and by failing to rehabibitate the remamder of the éomplex and to provide
hasic services to the permanent tenants still living there.  The court notes that 1f the sale 15

-onditionally granted based upon New Lots’ compliance with the preliminary injunction, and

hould the Tenants Association be unsuccessful in the undertying action against NDA, the
:nants at the complex will be left with an owner likely disinterested m addressing the needs
f its permanent residents. EBven assuming the Tenants Association 1s successful in the

derlying action, and New Lots is precluded from housing the homeless at the complex as

9
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a result, New Lots’ past performance suggests it will be an unwilling participant in the
implementation 0f NDA’s corporate purpose. As for the suggestion by New Lots to condition
approval of the sale upon its compliance with the July 31, 2002 order a§ it relates tc the
protection of NDA’s creditors, the court rejects this argument for the reasons noted zbove.
‘With respect to that branch of the Attormey General’s application requesting the court
to address the consequences of vacatur of the sale, the court notes that as to the effect of
vacatur upon NIDA’s creditors, most significantly Consclidated Edison, amy direction by this
court with respect to this issue is premature, With respect to the effect of vacatur on the
management of the complex, NDA replaced Eshel Management, the former management
company which was unable to operate the complex properly, with a new managmg agent on
or about April or May, 2003. As for the effect of vacatur on the homeless programs run af the
somplex, the Jease between NDA and NLFTC shall remain in effect and the programs may
«ontinue to serve as transitional homeless shelters pending a final judgment in the underlying
ction. With respect to that branch of the Attorney General’s application requesting the court
» establish procedures for the selection of a new transferee of the complex, and of the
:nants Association’s request for additional time to choose-among reputable not-for-profit

ganizations that have expressed inferest in working with the tenants at the complex,

»sumably to purchase the property, NDA, as owner thereof, s directed to fully consider the
nmunity not-for-profit organizations suggested by the Tenants Association as potential

chasers of the property.

10
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Asto the Tenant Aséeciations’ request that the court consider appointing an Article 7-
A administrator pursuant to Real Property Actions and Proceedings Law (RPAPL) § 778, such
appointment is made “in implementaticn éf a judgment rendered” vpon a peﬁﬁ{m brought by
special proceeding pursuant to RPAPL § 769, which has not been commenced by the Tenants
Association or any other entity or individual. As o the Tenants Associations’ request that
the court consider appointing a receiver pursuant to RPAPL § 1325 and Muktiple Dwelling
Law (MDL) § 309, RPATL § 1325 is only implicated in an action for foreclosure, and MDIL
§ 309 (5) is a provision which entitles a municipal department, bureau or agency to seek the
appointment of a receiver. Finally, the court finds insufficient support in the record to take
any further action suo ggested bif the Tenants Association. The court notes in this regard that
the Tenants Association has merely submitted & memorandum of jaw and an affidavit 1o
support of the Attomey:Genera]’s moticn, and has not moved for any affirmative relief.

Accordingly, that branch of the motion of the Attorney General to vacate this court’s
July 31, 2002 order approving the sale of the NDA complex is granted.

This constitutes the decision and order of the court.

ENTER,

T

- FON- GERAGD.H-ROSENBERG
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