SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

Application of the Japanese Educational Institute
of New York, Index No.: 06-103400

Petitioner. Hon. Sheila Abdus-Salaam

For an order approving the sale of assets pursuant to REPLY AFFIRMATION OF
N-PCL §§ 510 and 511 DOUGLAS T. SCHWAR?Z,

REPLY AFFIRMATION OF DOUGLAS T. SCHWARZ IN SUPPORT OF
VERIFIED PETITION OF JAPANESE EDUCATIONAL INSTITUTE OF NEW YORK

DOUGLAS T. SCHWARZ, an attorney admitted to practice law in the State of
New York, hereby affirms the truth of the following under penalty of perjury.

l. I am a member of the law firm of Bingham McCutchen LLP, attorneys for
Petitioner, the Japanese Educational Institute of New York (“JEI” or “Petitioner”) and as
such I am fully familiar with the facts described herein. 1 submit this affirmation in
response to the Surreply Affirmation Of Arthur R. Block In Opposition To The Petition
And In Support Of Objections Of The Japanese School Of New York PTA (“PTA
Surreply Aff.”), and in further support of JEI's Verified Petition for an order authorizing
the sale of its property located at 270 Lake Avenue, Greenwich, Connecticut (the
“Greenwich property”) pursuant to New York Not-for-Profit Corporation Law §§ 510

and 511.

Introduction
2. JEI submits this affirmation to address two issues about which the Court

indicated interest in its telephone conference calt with counsel on Monday April 24,
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2006, and to address several incorrect representations in the PTA Surreply Aff.' The
Court inquired about whether the value of the leaseback might be undermined by the
possibility that JEI could leave the Greenwich property before realizing the economic
benefit of the Lease and Sharing Agreement (the “Lease”) (the Lease is Exhibit B-1 to
the Agreement of Sale, which is Exhibit D to the Verified Petition). In particular, the
Court noted that on March 24, 2004, JEI resolved to postpone unification of the New
Jersey Japanese School and the Greenwich Japanese School (“GJS™) for three to five
years, leaving the possibility that it might decide to move from GJS before the end of the
Lease. As set forth below and in the Resolution of Executive Committee of Board of
Trustees of JEI (the “Resolution”), Exhibit A hereto, the March 24, 2004 resclution was
decided before JEI had negotiated the extremely favorable sale and cight-year leaseback
transaction. JEI has now clarified that it has no intention of leaving the Greenwich
property before the end of the eight-year Lease unless it locates an alternative that both
furthers the educational purpose of JEI and is economically more valuable than the

remaining value of the Lease.

3. The Court also inquired as to whether any consideration had been given to
providing in advance for the possibility that WFHA might want to buy out JEI’s right to
remain on the Greenwich property at a below market rent for eight years. JEI and WFHA
have now addressed that issue. WFHA has offered and JEI has agreed to accept WFHA’s
offer to pay JEI an additional $1 million per year, up to $3 million, if for any reason JEI

decides to leave during the last three years of the Lease. With respect to JEI’s responses

' JEI replies today only to those issues raised by the Court and in the PTA Surreply Aff. JEI has objected
to the Court accepting any additional papers from the PTA. To the extent that the Court accepts additional
papers from the PTA, JEI requests the opportunity to reply, consistent with its right as petitioner to open
and close the record.
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to the PTA Surreply Aff., as set forth below, JEI's analysis of the value of the leaseback
is correct; the Fair Market Value of the Greenwich property is not $26.8 million; and the
record shows that, far from the sale and leaseback transaction being a “sweetheart deal”
for WFHA, JEI, through its commercial real estate broker, negotiated an extraordinarily

favorable deal for itself.

4. Before addressing these issues, however, JEI responds briefly to the
PTA’s wholly unsupportable claim that JEI withheld information from the Attorney
General and this Court. JEI did not withhold anything. It is at best a sharp practice for
the PTA’s counsel to claim that it did. JEI fully and accurately stated to the Attorney
General and the State Education Department the basis for and substance of all of its
actions in connection with thé sale and leaseback transaction. JEI responded to every
request for further information the Attorney General and State Education Department
made. A copy of my letter of February 21, 2006 to Geréld A. Rosenberg, Chief of the
Attorney General’s Charities Bureau, is attached hereto as Exhibit B (1
contemporancously sent a copy of the letter to Kathy A. Ahearn, Esq., Deputy
Commussioner for Legal Affairs for the New York State Education Department.) The
fact that JEI provided detailed summaries and descriptions of the basis for its actions and
only provided additional documentation when challenged -- without basis -- by the PTA
1n this Court, 1s completely proper. JEI was never asked for, nor was it under any
obligation to provide, additional documentation for its actions, all of which were fully
justified. And it has fully supported in this Court every claim it summarized. As has
been the case throughout this process, when the PTA has no substantive argument to

make, 1t impugns the mtegrity and the motives of JEL. At the end of the day, however, as

NYDOCSM252401.1 3




B

will be shown again below, the PTA’s innuendo and claims of conspiracy are empty of

substance.’

JEI Intends To Remain On The Greenwich Property

5. In response to the Court’s question regarding JEI’s intention to remain on
the Greenwich property, JEI's Executive Commuttee adopted the Resolution attached
hereto as Exhibit A.> The Resolution makes clear that the Board’s March 24, 2004
resolution regarding postponing unification of the New Jersey and Greenwich schools for
three to five years was made before JEI negotiated the extremely favorable eight-year
leaseback. While subsequent Board action, including the November 29, 2005 vote to
approve the terms of the sale and leaseback transaction with WFHA, indicated JEI'’s
intention to utilize the eight-year leaseback period, the Resolution expressly states that
(JS will remain on the Greenwich property through the end of the eight-year leaseback
agreement with the WFHA unless the Board 1dentifies an alternative that is educationally
sound and more valuable than the remaining value of the lease with WFHA. JEI has not

only the intention but the right to remain on the Greenwich property for eight years* with

* As just one example of the PTA’s lack of candor with this Court, the PTA has repeatedly asserted that
JEI did not notify the parents for a year after March 2004 that it intended to seek a sale and leaseback
transaction for the Greenwich property. See, e.g., PTA Surreply Aff. § 10. JEI attaches as Exhibit C
hereto a copy of a letter dated March 29, 2004 from then JEI President Sakamoto to the GIS parents.
Contrary to the PTA’s assertion, the letter clearly states that the Trustees are pursuing a transaction for the
Greenwich property “whereby the facility is sold to a third party first and then leased back for a certain
period (3 - 5 years).” The letter contains a second reference to the “sales price and the terms of the lease
for 3-5 years.” It is simply false, therefore, for the PTA to state that it was kept secret from them for a year
that the Greenwich property was being put on the market.

* As the Resolution details, the Executive Board enacted the Resolution because there was inadequate time
for the full Board of Trustees to meet prior to the Court’s filing deadline of today.

* The term of JEI’s Lease is until March 31, 2011, Lease, § 1.02, and JEI has a unilateral right to extend

the Lease to March 31, 2014, Lease, § 20.01.
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up to 250 students’ — which is a higher enrollment than JEI has had in more than four

years.

WFHA Will Pay JEI Up To $3 Million If JEI Leaves
For Any Reason During The Last Three Years Of The Lease

6. In response to the Court’s inquiry as to whether any consideration was
given to a buyout of JEI's rights under the Lease if WFHA were to ask JEI to leave
before the end of eight years, WFHA and JEI have addressed the issue. WFHA has
offered additional consideration such that if JEI elects to leave the Greenwich property
Jor any reason during the last three vears of the leaseback period, WFHA will pay JEI $1
million for each such year that JEI does not use the campus. See Affidavit of Marc
Schulman, attached hereto as Exhibit D, 44 3,8. JEI has resolved to take all actions

necessary to accept the offer. See Resolution, attached hereto as Exhibit A.

7. This addition to the leaseback agreement, which permits JEI to leave at
any time during the last three years of the leaseback and receive $1 million per year from
WFHA if it does so, provides further evidence that the full value of the eight-year

leaseback 1s indeed the approximately $8 million set forth in the Affidavit of Bernard

Katz.

JEI’s Analysis Of The Value Of The Leaseback Is Correct

8. At paragraphs 34 through 41 of the PTA Surreply Aff,, the PTA argues

that JEI's analysis and conclusion that the value of the Lease is $7,945,783 is “deeply

® JEI has the right to have up to 250 students during the entire eight-year leaseback period. Lease, Schedule
B(13). Because zoning restrictions, with which WFHA is bound to comply, Lease, § 4.01, limit the total
number of students to 450, WFHA can have no more than 200 students unless JEI agrees otherwise.
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flawed.” The PTA’s attack on the leaseback valuation is erroneous. (The PTA does not

attempt to place a value on the leaseback.)

9. Mr. Kerin’s first comment, quoted by Mr. Block in paragraph 36 of the
PTA Surreply Aff,, indicates that Mr. Kerin does not understand JEI's analysis of the
value of the leaseback. Mr. Kerin says the valuation is flawed because school property
cannot be leased as office space; he has it backwards. JEI 1s not suggesting that the
school be leased as office space. JEI’s analysis assumes the sale of the Greenwich
property for cash, which would require JEI to find other property on which to operate the
school. The value of the Lease is and must be nothing short of the difference between
what JEI would have to pay if it sold the Greenwich property without a leaseback and
rented in the open market, and what JET’s fixed rent is under the Lease. This is precisely

the analysis performed by Mr. Katz.

10.  Next, still in paragraph 36, Mr. Kerin contends that JEI should have
looked at “comparable school space” instead of surveying office space. Again, Mr. Kerin
is wrong, this time for two reasons. First, the best indicator of the market value of a
property is what someone is actually willing to pay for it. JEI had an actual unsolicited
first offer from the British Schools of America LLC to pay $25 per square foot plus
operating expenses for space on the Greenwich campus. Affidavit of Emil F. Jachrnann,
Exhibit M. This was only an unsolicited first offer and could have been negotiated by
JEI upward from $25 per square foot plus operating expenses. Thus the estimate of
$27.98 per square foot that Cushman & Wakefield arrived at for what JEI would have to

pay for comparable property in or near Greenwich -- which leads directly to the
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$7,945,783 valuation of the leaseback -- is right on target, as proven by the PTA’s own

document.,

1. Secend, Mr. Kerin’s suggestion to look at leases for “comparable school
space” does not comport with the reality that there is no comparable school space on the
market. Just as was the case in his appraisal, Mr. Kerin is not addressing the realities of
the market. Cushman & Wakefield looked at available properties that would meet JEI's
need for approximately 51,000 square fect of contiguous space within approximately 10
miles of Greenwich. The 37 properties Cushman & Wakefield considered are the only
available properties that Cushman & Wakefield located as of the date of its report.’®
Cushman & Wakefield considered all classes of office space (A, B, and C). It is not at all
unusual for a school to take former office space, particularly Class B or C space, and
convert it to school space. Thus Cushman & Wakefield’s conclusion regarding an
average rent of $27.98 per square foot is an accurate basis for determining the value of

the Lease to JEIL

12.  Inparagraph 37 of the PTA Surreply Aff., Mr. Kerin argues that Mr, Katz
should have used a higher discount rate to calculate the present value to JEI of the
leaseback. Mr. Kerin’s argument again indicates that he misunderstands the analysis.
The Katz analysis identifies the present value of the lease by first calculating for each
year of the Lease the difference between what JEI would have to pay 1f it sold the

Greenwich property without a leaseback and rented in the open market ($27.98 per

® To determine the average price per square foot, the Cushman and Wakefield Report did not rely upon the
average price per square foot of the thirty-seven available properties, but rather the average price per square
foot of the middle thirteen properties. The price per square foot of the thirty-seven properties is $29.19 per
square foot, in contrast to the more conservative $27.98 per square foot of the middle thirteen properties,
upon which JEI relied for its valuation of the leaseback. Moreover, if JEI limited its analysis to properiies
in Greenwich, the cost per square foot would be $33.98 Katz Aff, 1§ 9, 12 & Exhibit B,
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square foot), and JEI's fixed rent under the Lease. Reply Affidavit of Bernard Katz in

Further Support of JEI's Verified Petition, ¥ 5.

13.  The total eight-year cost saving created for JEI by the Leaseback, in real
dollars, is $9,672,942. Katz Reply Aff, 9 5. Because JEI will not have the benefit of
those savings until the year the money is actually saved (up through the eighth year of the
Lease), and money saved later is worth less than money saved today, Mr. Katz applied a
discount rate to calculate the value of the Lease in today’s dollars -- the Net Present
Value (“NPV”) - - in order to conservatively value the $9,672,947 in savings from the
Lease. Katz Reply Aff, § 6. To make that calculation, Mr. Katz used a 4.50% annual
rate of interest, which was the rate on the 10-year United States Treasury Note as of the

date of the Agreement of Sale between JEI and WFHA. Katz Reply Aff., § 7.

14.  Mr. Katz used the 4.50% Treasury Noterate because the present value of
the annual cost savings represents the amount that JEI would have to invest today to
enable it to pay the additional market rent costs over and above the costs of the fixed rent
under the Lease over the eight-year time horizon. Katz Supp. Aff., §. 8. In making such

an investment, the Trustees would have to be conservative, prudent investors. Id.

15.  The PTA’s suggestion that a higher discount rate is appropriate, again, is
out of touch with reality. JEI must invest conservatively and has not and would not in the
future invest in high risk investment vehicles. Even if Mr, Kaiz increased the interest rate
by .50% (an interest rate increase of over 10%), the effect on the NPV is negligible. With
a 5.0% interest rate, the NPV decreases by only $163,000, to $7.78 million. Katz Reply

AfE, 19.
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16.  To the extent the PTA is suggesting that JEI's rent obligation is riskier
than U.S. government securities, that is also incorrect. Mr. Kerin’s reference o our
“rental stream” suggests that he misunderstands that the proper analysis considers the
savings on rent being paid by JEI, not rent coming into JEI. This is not surprising
because it is impossible for the PTA to argue with the fact that the rent JEI will pay for
the next eight years is essentially guaranteed under the lease, and therefore the cost
savings to JEI is no riskier than the Treasury Note. What is more, with WFHA’s $3
million cash buyout guarantee providing even more certainty to the value JEI will receive
under the Lease, it would be reasonable fo use an even lower interest rate, which would

raise the net present value of the lease higher than $7.945 million. Katz Reply. Aff., § 10.

17.  In paragraphs 38-40 of the PTA Surreply Aff, the PTA makes the entirely
unsupported and tortured argument that the proper way to value the leaseback fransaction
is by looking not at its value to the seller, but at its value to the buyer. The PTA cites no
law for this proposition and with good reason: the statute itself makes clear that the
proper examination is of the value of the transaction to the not-for-profit corporation that
1s selling the property.

If it shall appear, to the satisfaction of the court, that the consideration and terms

of the transaction are fair and reasonable to the corporation . . ., it may authorize
the sale . . . for such consideration and upon such terms as the court may
prescribe.

N-PCL § 511(d)(emphasis added). It is beyond doubt that the correct analysis under the
statute is the faimess and reasonableness of the transaction to JEIL.

18.  Even assuming for the moment that the PTA’s argument is made based on
a concern about value to JEI (as opposed to being merely another effort to obstruct the

transaction), the British Schools offer shows that the property is every bit as valuable to
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WFHA as it is to JEL. This is true because the WFHA could take all that empty space the
PTA refers to in paragraph 40" and lease it to another school for more than the British
School’s unsolicited first offer of $25 per square foot plus operating expenses. Thus,
despite the fact that the PTA’s analysis is wrong (because it is perfectly appropriate to
value the transaction from the perspective of the seller), even looking at the transaction

from the PTA’s perspective the value is at or close to $8 million.

19.  One additional point is important regarding the PTA’s attack on the value
of the leaseback. Under the Lease, WFHA has the financial obligation for nearly all of
the repairs, maintenance, and capital improvements to the aging Greenwich property. See,
e.g., Lease, §8. 2.01(h), 7.02. This obligation of WFHA is of tremendous value to JEL
because there is substantial work that must be done on the property. Verified Petition,

% 52. Because of its limited resources, JEI negotiated for -- and won -- freedom from
responsibility for the cost of repairs, maintenance, and capital improvements. These are
expenditures that, absent the sale and leaseback transaction, JEI would have to incur
sooner or later - certainly within the next eight years -- and they thus reflect another
substantial saving, the most recent estimate of which, as set forth in the Schulman Aff,,

44 11-12, is more than $2 million.

The Fair Market Value Of The Property Is Not $26.8 Million

20.  1Inthe PTA Surreply Aff,, the PTA incorrectly refers to the campus as a

“$26.8 million” property. PTA Surreply Aff,, 939. The PTA’s only basis for this

7 Paragraph 40 twice takes the position that is the exact opposite of the position the PTA has taken
elsewhere in this proceeding. First, having previcusly argued that the WFHA is champing at the bit to
grow and remove JEI from the space, the PTA here argues that the WFHA is small and unlikely to grow,
hence having a tenant in place is of great value to it. Second, having previously argued that the campus is a
palace, worth millions more than JEI’s appraisal, the PTA here argues that the space does not even have air
conditioning and cannot be worth much as a rental property.
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statement is the appraisal it commissioned, but the PTA’s appraisal 1s significantly

flawed for a number of reasons. First, in valuing the property, the PTA’s appraiser stated
his opinion that the highest and best use of the property is as a private school® and that no
alternate use would yield a higher valuation. However, in valuing the buildings, as

school buildings he did not take into account their actual condition. In fact, his appraisal
states that virtually all of the school’s buildings are in “good” condition. As noted above,
there is serious deterioration to the physical plant (Verified Petition, 4 52), which WFHA

will need to address at substantial expense.

21. In addition, in discounting his valuation of the campus with respect to the
Greenwich zoning requirements, the neighbors’ restrictive covenants, and the campus’s
| registry on the National Historic Register, the PTA’s appraiser dealt only with one
restriction: the zoning limitation as to the number of students. He applied not one penny
of discount as to other restrictions such as: the hmitation of grade levels to first through
ninth; the fact that 90% of the students must be transported to school by bus; a maximum
of 30 cars can transport faculty; no classes are allowed on evenings or Saturday or
Sunday or during summer recess; and no change of the footprint of the building is
permitted. See Verified Petition, 4 25, 30. In summary, based on the PTA’s appraiser’s
failure to discount his valuation for serious campus deterioration and for the numerous
restrictions on the use of the property, his appraisal of $26.8 mitlion highly overstates the

fair market value of the property.

8 The PTA's appraiser's conclusion that the best use of the property is as a private school flies in the face of
the PTA's argurnent that the property should have been marketed for usages “other than a private
elementary or secondary school.” Jachmann Aff., § 77.
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The Record Shows The Opposite Of A Sweetheart Deal For WFHA

22.  Inthe PTA Surreply Aff,, Y 12-33, the PTA tries unsuccessfully to
support its claim that the correspondence of JEI’s real estate broker somehow shows that
JEI intentionally avoided a better deal it could have had with the Stanwich School. Far
from a “smoking gun,” however, the PTA’s analysis is just smoke. And when the smoke
clears, the Robertson correspondence shows JEI's diligent and ultimately successful
efforts to increase the value of the transaction to JEI and to reach aﬁ agreement with

WIEFHA that is extraordinarily favorable to JEI

23.  The PTA first suggests that the Stanwich offer of February 5, 2004 was
somehow competitive with the WFHA offer of the same date. Examination of the letters
shows, however, that the WFHA offer was not onty $500,000 greater than Stanwich’s
offer, but the WFHA offer included a five-year leaseback provision, allowing GJS
students to remain on their current campus for years to come, while Stanwich’s offer
vaguely suggested a relocation of GJS to Stanwich’s property. Robertson Aff., Exhibits

Eand F.

24.  Despite the fact that Stanwich did not offer a leaseback and contrary to the
PTA’s assertion, JEI did not cut off negotiations with Stanwich. Rather, Mr. Robertson
wrote to Stanwich’s broker on June 4, 2004 and told him JEI was interested in a proposal
that included a sale and leaseback. Robertson Aff., Exhibit G. After further negotiation
with WFHA, Mr. Robertson again wrote to Stanwich’s broker on November 19, 2004,
Robertson Aff., Exhibit I. The PTA characterizes this letter as containing “very onerous
provisions that were not required of WFHA ....” PTA Surreply Aff., § 23. The fact1s

that by November 19, 2004, JEI already had a very good offer from WFHA, including
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$20 million cash, an eight-year leaseback, use of more than 50% of the campus, and an
extremely low occupancy cost. Robertson Aff, 19 23-24. Mr. Robertson was plainly, and
reasonably, asking Stanwich’s broker for better terms than what JEI already had from
WFHA. Such a request is completely consistent with the actions of a broker trying to
obtain the highest sale price for his client. If Mr. Robertson was trying to brush Stanwich
off, why would he include his detailed travel schedule and his international telephone

number? Robertson Aff., Exhibit 1.

25.  The fact is JEI was not trying to brush Stanwich off; Stanwich was not
interested in a leaseback. There is no other way to explain the fact that Mr. Robertson
asked in two separate letters, which appear to reference other, interim communications,

for a proposal including a leaseback, but Stanwich did not make one.

26.  Indescribing the February and March 2005 letters from Stanwich, the
PTA neglects to mention two key facts, which would explain the nature of the response
JEI gave to Stanwich. First, JEI had concluded an agreement in principle with the
WEFHA, which was scheduled to close by March 31, 2005. Second, the letters followed
very shortly the destruction by arson of a significant building on JEI’s campus.
Moreover, Mr. Robertson’s assumption that Stanwich’s offer included rent was entirely
reasonable, because when he had written to Stanwich on November 19 and asked for a
response to a proposal whereby JEI would not be obligated for any rent during the lease

period, Stanwich never responded.

27.  But again, Mr. Robertson made clear that the door was open to another

proposal from Stanwich. Robertson Aff., Exhibit M. Mr. Robertson’s letter was candid
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about JEI being very far along in a process with WFHA, about the fact that JEI necded a
leaseback that was longer than the four years Stanwich had proposed, and about the total
value of JET's existing proposal from WFHA being greater than Stanwich’s proposal, id.,

which is consistent with his assumption that the proposal included a market rent.

Conclusion
For the foregoing reasons, as well as those set forth in the Verified Petition and in
the affirmation and affidavits previously filed, Petitioner JEI respectfully requests leave
of this Court to carry out the sale and leaseback described in the Verified Petition and for
that purpose to execute any and all deeds necessary and all other relief that is just and
proper.

Dated: May 1, 2006
New York, New York

Dougtds T. Schwarz )
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Certificate of Executive Secretary
of Jananese Educational Institute of New York

The undersigned, in his capacity as the duly appointed and acting President of Japanese
Educational Institute of New Yark (“JEI™), does hereby certify in connection with a Petition of
JET to the New York Supreme Court pursuant to Section 511 of the Not-for-Profit Corporation
Law as follows:

Attached hereto is a Resolution of the Executive Committee of the Board of Trustees of
JEI dated May 1, 2006, and as of the date hereof such resolution has not been amended or
modified and is in full force and effect.

N WITNESS WHEREOF, the undersigned has signed this Certificate on May 1, 2006.

(@@@L—‘ﬁ”‘“’;

Kyotg/ Omort
Presiflent




Resolution of Executive Committee of Board of Trustees of JEI

Upon motion duly made, seconded and carried, the Executive Committee of the Board of
Trustees of the Japanese Educational Institute of New York (“JEI”), by a vote of 11 in favor, 0

opposed and 1 abstention, resolved to approve the following matters and the taking of actions
contemplated thereby:

1. In reviewing JED’s petition for approval of the sale and leaseback transaction with the
Westchester Fairfield Hebrew Academy (*WFHA™), the Court has raised a question regarding
JED’s intention with respect to the timing of any move of the Greenwich Japanese School from
the current campus in Greenwich. Although it is impossible to schedule a meeting of the full
Board in time to comply with the Court’s filing deadline of May 1, 2006, this resolution is
intended to clarify for the Court what the Board’s intention is and has been on the issue.

2. On March 24, 2004, i light of sharply declining enrollment and revenues, the Board
resolved to postpone unification of the New Jersey and Greenwich Japanese Schools for three to
five years and start negotiation for a sale and leaseback of the Greenwich Japanese School.

3. Subsequently, JEI was able to negotiate, subject to approval by the Court, a sale price of
$20 million and a guaranteed leascback of ¢ight years, using essentially all of the space the
Greenwich Japanese School currently uses, at a rent that is drastically below market and is
manageable in JEI’s current financial condition, assuming enrollment does not further
substantially decline. In addition, JEI will have removed the fiscal uncertainties assoctated with
the very high potential costs of repairs to or replacement of the physical structures and
equipment on the campus. JEI will have the cash proceeds of the sale to invest and use to secure
a new facility of appropriate size.

4. On April 30, 2006, WFHA offered to revise the Lease and Sharing Agreement between
WIEHA and JEI to provide that WFHA shall pay JEI the sum of $1 million per year if, for any
reason, JEI leaves the campus before the sixth, seventh, and/or eighth years of the lease. JEI
shall take any and all actions necessary to accept that offer.

5. For the foregoing reasons, it is hereby resolved that if the Court approves the transaction
with WFHA, the Greenwich Japanese School will remain on the current Greenwich campus
through the end of the eight-year leaseback agreement with WFHA, unless the Board identifies
an alternative that is educationally sound and more valuable than the remaining value of the lease
with WFHA, when combined with any remuneration to which JEI is or may become entitled for
an early departure under the lease with WFHA.
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Bouglas T. Schwarz

Direct Phone: (212) 705-7437
Direct Fax:  {212) 508-1462
douglas.schwarz@bingham.com

February 21, 2006

VIA FEDERAL EXPRESS

Gerald A. Rosenberg, Chief
Charities Bureau

New York State Department of Law
120 Broadway, 3rd Floor

New York, NY 10271

Attn: Ms. Barbara Zuckerman

Re: Petition for Leave to Sell The Japanese Educational
Institute of New York’s Greenwich Property

Dear Mr. Rosenberg:

This letter constitutes the response of the Japanese Educational Institute of New
York (JED to the objections described below to JEI’s proposed sale and leaseback
transaction with the Westchester Fairfield Hebrew Academy (WFHA) for JEI's property
in Greenwich, Connecticut. The original Verified Petition was submitted to your office
on December 30, 2005. The objections are contained in a letter to you dated January 17,
2006 from Arthur R. Block on behalf of the PTA of the Greenwich Japanese School
(PTA) and the accompanying affidavit of Emil F. Jachmann.

As explained in the Verified Petition, JEI must enter into the sale and leaseback
transaction because sharply declining enrollment at JEI’s Greenwich Japanese School
{GJS) has resulted in underutilization of its campus and a serious financial drain on the
resources of GJS and JEI as a whole. In this ietter, we address the objections raised by
the PTA and show how the proposed transaction is fair and reasonable and will enable
JEI to properly deploy its assets to avoid a financial crisis and promote its charitable
purpose of educating Japanese-speaking students in both the short and long terms.

The problem faced by the JEI Board was how to preserve the future of JEI by
stemming the losses caused by demographics -- the long-term and apparently irreversible
decline in enrollment at all its schools -- and physics - the cost of maintaining the large,
and largely empty, physically aging Greenwich facility. After extensive research and
deliberation, the Board decided to sell the Greenwich property, while leasing it back for
an extended period (eight years) during which the students would have a stable learning
environment as the Board made and implemented plans to create an educationally
supportive and cost-efficient 21% century educational facility. Some parents of GIS
students are upset that change is coming, but they do not offer -- indeed they cannot offer
-- a viable alternative to the Board’s carefully considered plan of action to protect not
only the current students at GIS but future generations of all JEI students,
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1. The Transaction as a Whole is Fair And Reasonable.

The proposed sale-and-leaseback transaction is the keystone of the JEI Board’s
plan to place GIS and the other JEI schools on firm financial footing for the years ahead.
It does so by maximizing the value that JEI could obtain for a valuable asset -- its
Greenwich campus, so as to protect its most valuable asset - the learning community
comprised of JEI students and teachers. Indeed, one of the JEI Board’s iwo obligations is
to ensure that the transaction, including the consideration and the additional terms of the
transaction, is fair and reasonable to the corporation, N-PCL § 511(d). As the Verified
Petition makes clear, the sale and leaseback {ransaction with the WFHA fully meets or
exceeds this standard in that JEI will receive $20 million in cash and extremely favorable
eight-year lease provisions valued at well over $5 million, which meet or exceed even the
purported fair market value of the property claimed in the objections. The transaction
provides the added value of an eight-year period for GIS to remain on the Greenwich
campus while JEI identifies and prepares a new facility of appropriate size. A robust
sales process, followed by a careful negotiation of terms highly favorable to JEL all
guided by the JEI Board, have insured an optimal outcome for the JEI and the GJS
community. Mr. Jachmann’s objections caflously dismiss the extensive marketing and
negotiation process and the extent of the value conferred by the fransaction on the JEI,
and instead rely on two deeply flawed and misleading measures of value to attack a very
beneficial transaction.

A The Property Was Properly And Thoroughly Marketed. Despite Mr.
Jachmann’s allegations to the contrary, the property was carefully and properly marketed
and the terms of the sale and leaseback agreement were thoroughly negotiated by JEI. As
a result of the unfortunate series of events described below, there was then an unusually
long period between the date an agreement in principle was reached (December 2004)
and the date that agreement was reduced to writing (December 2005). Notwithstanding
this lengthy delay, the transaction continues to have great value for JEL

As indicated in the Verified Petition at page 9, paragraph 22, JEI began to
consider a sale of the Greenwich property in 2002, Through its experienced, independent
real estate broker, JEI made it known to brokers and developers that JEI might be willing
to sell the property and identified a number of potentially interested buyers. JEI's broker
determined that the most likely buyer would be a school, because it could best take
advantage of property given its significant zoning restrictions (described further in the
Verified Petition and below), Although it received one proposal of $12 million in this
time period, JEI did not receive an acceptable offer for the property before determining,
in March 2004, to seek a transaction whereby JEI would sell the property on the
condition that it retain the ability to continue to use it as a school for an extended period
during which it could assess JEI's needs and locate an appropriate facility.

Through its broker, JEI then let it be known that it was looking for a buyer
willing to enter into a specialized transaction. JEI’s broker received inquiries from many
parties and pursued discussions with at least seven interested parties, with WFHA being
the most serious prospective buyer. In early to mid-2004, JEI's broker had meetings with
various schools, all of which rejected any transaction that involved a leaseback,
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The Verified Petition at page 14, paragraph 38, describes the process by which,
by December 2004, JEI had negotiated with WFHA a sale price of $20 million, together
with an eight-year leaseback. The parties planned to close the transaction by March 31,
2005 and JEI's broker engaged in no further marketing of the property. Then an
unfortunate series of events began, which substantially delayed completion of the
transaction. Anonymous complaints regarding alleged employee misconduct and
opposition to the transaction were followed by a suspicious fire on the Greenwich

property. Time spent investigating and responding to these matters siowed down the
negotiation process with the WFHA.

Then, although the Board had informed the entire school community in March
2004 of the Board’s decision that it was necessary to seek a sale and leaseback
transaction, and the PTA had not objected to that decision, commencing in March 2005
and continuing through November 2005, the PTA expressed its strong opposition to the
transaction. The Board met with the PTA on numerous occasions to exchange
information and opinions. The Board prepared and provided many pages of written
description, explanation and documentation regarding the reasons the transaction is
necessary. The Board’s substantial efforts to address the issues raised by the PTA

delayed the documentation of the transaction considerably, such that the Agreement of
Sale was not executed until December 2005,

It is in this context that questions arose regarding the motivations of some
members of the PTA in opposing the sale and leaseback with WI'HA, and ied to
allegations of anti-Semitism and the threat of a civil rights lawsuit by WFHA that the
PTA describes in its papers. The Board has been clear from the beginning that neither it,
nor the broader JEI community, harbors anii-Semitic views and that this transaction is in
the best interests of all of JET's stakeholders. Nonetheless, the rancor that developed over
the question of anti-Semitism further delayed the process of negotiating the transaction.

B. No Competing Offer Matched The Total Value of The Sale-And-
Leaseback Transaction. During this period, as more fully described in the Verified
Petition at 13-15, 9§ 35-39, JEI received no competing offers that matched the value of
the sale and leaseback transaction with WFHA. The value of the leaseback in terms of
favorable rent is $5 million, as JEI makes clear in its Verified Petition at 19-290, f 49-51.
Add to that an additional saving of several million doliars because JEI wili not have to
pay for repair and renovation costs, except in very limited instances, during the life of the

lease, and the entire value of the sale and leaseback transaction to JEI is well over $25
million.

Mir. Jachmann appears to contest the fact that the value of the leaseback portion
of the sale transaction is far in excess of $5 million over the first eight years of the lease.
His principal contention is that it is unlikely JEI will continue to operate GJS on the
Greenwich campus for the full eight years to which it is entitled under the lease. In
addition to the fact that Mr. Jachmann’s contention is pure speculation, the lease gives

JEI the right to use the premises at a predetermined rent, which means the value of the
lease can be established.
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M. Jachmann also challenges the value of the lease based on his claim that,
because the base rent is similar to what JEI places on its books as the internal rent charge
for GJS, it must not be such a bargain. This contention is also flawed. In fact, under the
sale and leaseback transaction, JEI will pay as rent only a portion of operating costs,
without the usual profit margin added by a landlord. It is no accident that the base rent
for JEI under the lease is similar to the internal rent charged to GJS in JEI's financial
statements. Both are exiraordinary bargains. The internal rent, like the rent under the
leaseback, is actually quite low, because it includes no profit. (If JEI attributed a market

rent charge to GJS on its books, the portion of its deficit attributable to GJS would be
even preater.)

Mr. Jachmann says nothing about JEI’s vast savings under the lease of the
several million dollars in repair and renovation costs it would otherwise have to pay.
WFHA estimates that it will have to spend millions of dollars to make the aging campus
buildings useful for the foreseeable future by correcting such problems as long term
water and moisture infiltration that has caused rot and decay of the structural elements of
many buildings, as well as mold, mildew and insect infestations. Through the sale and
leaseback transaction, JEI is saved those costs, which it would otherwise be forced to
incur despite its declining student base.

Further, Mr. Jachmann does not and cannot contest that for JEI to obtain space
comparable to what it has now, on the open market it would have to pay approximately
$25 per square foot (which also happens to be the rent that the WCLS British Schools
Group offered). At that rent, the value of the rent reduction in the sale and leaseback is at
least $5 million. Adding the several-million-dollar value of the repair and renovation
cost savings, the value of the transaction is far in excess of even the differences between
the $20 million sale price and the unsubstantiated higher appraisal and assessient
numbers to which Mr. Jachmann refers.

Finally, one of the greatest sources of value in the lease transaction is that JEI
does not have to bear any imputed finance charge for use of the campus. As owner of the
campus, WFHA will tie up $20 million in equity and debt resources to purchase the
property, not counting the costs for renovation and repair of the aging buildings. The
commonly accepted interest rate for debt used to finance such a property is eight per cent.
Given that JEI will continue to cceupy approximately 62 per cent of the campus during
the lease period, its imputed savings from not having to pay for the financial costs of
owning the campus is $992,000 per year ($20,000,000*8%%62%)), assuming the property
was financed solely from debt.

C. There is Great Non-Economic Value in The Sale-And-Leaseback
Transaction. Ironically, Mr. Jachmann completely fails to address the great, if difficult to
quantify, value of the continuity provided by the eight-year leaseback. In structuring a
sales transaction for the Greenwich property, the JEI Board was acutely aware of the
importance to GJS families of providing for an orderly transition to a new facility. The
Board therefore sought and obtained substantial value for the corporation in the ability to
remain on the Greenwich campus for an extended period while identifying and preparing
such a facility. In addition to its economic value as described above and in the Verified
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Petition, therefore, the fact that the transaction enables an extended, orderly transition to a
new facility adds fremendous value for JEI

D. The Greenwich New Tax Assessment Provides No Meaningful
Information. Mr. Jachmann’s offhand dismissal of the benefits conferred by the
transaction is matched by the slapdash manner in which he chooses to rely on completely
inappropriate measures of the value of the Greenwich property. The Greenwich new tax
assessment upon which Mr. Jachmann rests much of his argument does not represent the
fair market value of JE's property. Because JEI is exempt from paying property taxes,
the reassessment has little significance to JEI. JEI is informed and believes, however,
that there has been a storm of opposition in Greenwich to the reassessment notices,
particularly by owners of large non-tax exempt properties, and some 1,700 property
owners are challenging their reassessments as far greater than fair market value. JEI and
WFHA are considering whether to challenge the assessment as well, although because
the assessment will have no economic impact on either tax-exempt institution, they are
unlikely to do so. Most significantly, the reassessment is of little or no value in
determining the market value of the property. No information has been provided about
the basis for the reassessment. On its face, the reassessment is indeed suspect. The
document indicates that the zoning is “RA-2 Single Family 2 Acre” which does not
reflect the actual restrictions on the property’s use. It labels the land type as “Residential
Land” which is also does not accurately reflect the restrictions on the property. The
valuation shows a decrease in the value of the land from 2002 to 2005 of approximately
10% and an increase in the value of the (aging) improvements on the property of some
284% in three years, from just under $10 million to $23.6 million. These numbers arc
not explained and appear inexplicable.

g, The Jachmann Appraisal Incorrectly Inflates The Value of The Property.
Meanwhile, the Kerin & Fazio Appraisal Report (“Jachmann Appraisal”) submitted with
Mr. Jachmann’s affidavit contains numerous inaccuracies and arrives at a value greatly in
excess of the market value of the property. As an initial example, in the Jachmann
Appraisal the replacement cost estimates for many of the buildings use effective ages that
are far lower than their actual ages, without sufficient basis for doing so. Thus, for
example, the appraisal treats Twain Hall and the Arts and Science Building, both 85-
year-old buildings, as equivalent to 15-year-old buildings. This error, applied in varying
degrees to 15 different buildings, results in a substantial overvaluation of the property.

Second, in estimating the value of the land, the appraisal’s estimate of
development costs is far too low. The appraisal itself states:

Note that there is significant risk associated with [sic] approval
process. The actual number of lots achievable on the subject
property will not be known until engineering and testing is
undertaken, and final subdivision approvals are obtained by the
necessary Town agencies.

Jachmann Appraisal at 20. Acknowledging that no subdivision plan has been approved,
the Jachmann Appraisal assumes a period for obtaining zoning approvals ~ 9 months --
that is far too short. The actual time to obtain necessary zoning approvals (if they could
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be obtained at ali) would be years, not months. And any decision by the relevant
administrative agencies would certainly be appealed and likely spend years in the courts.
Similarly the Jachmann Appraisal’s estimate of legal costs associated with development
at $30,000 is unrealistically low, with actual legal costs likely to be in the hundreds of
thousands of dollars and, again, with significant risk that approval would not be obtained
at all. In addition, the development cost estimate assumes market escalation of 6% per
year, which is far too high. In light of the uncertainty of obtaining approvals for
development of the land, and in the current market, it would not be unreasonable to
attribute a percentage of zero to the estimated selling price increase. In shost, the

Jachmann Appraisal, in substantially understating the development costs of the property,
attributes far too high a value to the land.

Third, the sales comparison approach to estimating the land value is flawed
because the recent sales it cites are not comparable to JEI's property. The Pecksland
Lane property is not comparable because it already has subdivision approval for four lots,
which increases its value substantially. The Conyers Farm Drive property is not
comparable because it is in a more valuable area of Greenwich, a gated community with
large-lot deed restrictions and including some lots with lake frontage.

Fourth, the appraisal indicates that the property’s greatest sale value is as a
school, yet fails to acknowledge that the extraordinary restrictions on its use as a school,
further reduce the property’s value. These restrictions include, but are not limited to, the
following: the number of students is limited to 450; the school cannot be used as a high
school, because it is limited to first through ninth grades; transportation by bus is
mandatory for at least 90% of the students in a maximum of 18 buses, only one of which
may leave the facility during the school day; and a maximum of 30 cars may transport
faculty members to the campus each day. See Verified Petition at 10-12, 9 25, 30. The
Jachmann Appraisal’s unsupported conclusion that “the strong demand for real estate in
the Greenwich market,” means that these draconian limitations “do{] not adversely

impact the market value” of the property, Jachmann Appraisal at 49, is simply not
credible.

In short, the Jachmann Appraisal presents an incorrectly inflated value of the
property. A much more accurate assessment of the property’s true worth is the history of
JEI’s marketing efforts assisted by an experienced and independent broker.,

F. The JEI Board Properly Exercised Iis Business Judgment Not to Become
a Landlord. Finaily, Mr. Jachmann’s suggestion that JEI is obligated to be in the business
of leasing space on the campus as opposed to entering into the sale-and-leaseback
transaction not only does not make economic sense for JEI, but is without [egal basis,
The business judgment rute, which applies to boards of not-for-profit corporations,
Consumers Union of U.S., Inc.v. State, 5 N.Y 3d 327, 360, 806 N.Y.5.2d 99, 118 (2005),
“bars judicial inquiry into actions of corporate directors taken in good faith and in the
exercise of honest judgment in the lawful and legitimate furtherance of corporate
purposes.” Id., quoting Auerbach v. Bennetr, 47 N.Y .2d 619, 629, 419 N.Y.5.2d 920
(1979). JEI's Board’s discretion extends to deciding that JEI should not be in the
business of being a landlord for large portions of its property, particularly where the
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transaction it has determined is in the best interests of JEI is one which fully meets the
Board’s duty of obedience in that it promotes the organization’s charitable purpose, as
described in the Verified Petition and below,

Mr. Jachmann also questions the fact that if JEI were to lease part of the
Greenwich property, due to subsidies JEI receives from the Government of Japan, it
would have to return such lease revenues to the Government of Japan. Again, the
Trustees have made a considered judgment based on the best information available to
them, and have concluded that there is a substantial risk that JEI will be required to repay
some or all of the subsidies it receives from the Government of Japan. The Trustees’

decision to sell and lease back the property rather than attempt to lease large portions of it
to others is thus in the best interests of JEL

2. The Transaction Furthers The Charitable Purpose of JEIL

The Board’s second obligation is to ensure that the purposes of the corporation
will be promoted by the transaction. N-PCL § 511(d). Neither Mr. Block’s letter nor Mr.
Jachmann’s affidavit provides any support for their conclusory statements that the
transaction will not promote JEI's charitable educational purpose. Neither submission
addresses the irrefutable evidence that GIS’s enrollment has declined by 45% over the
past eight years and that demographic trends carefully considered by the Board indicate
that decline will not be reversed. Verified Petition at 6-7, §1 14-16. Mr. Jachmann refers
to a “growing vibrant school community.” Jachmann Affidavit, par. 41. The school
community is vibrant, and the Board has ensured that it will remain so, but to state that
the school community is “growing” is to completely disregard objective reality. The
school community is not growing, it is shrinking drasticaily due to forces beyond the
Board’s control and the Board has an obligation to address the situation in a manner that
protects and furthers the mission of JEI as a whole.

As one would expect, sharply declining enrollment has eroded JEI's finances.
Despite the PTA’s assertions to the contrary, the financial decline is real and immediate,
and threatens the viability of all of JEI's educational institutions. Notably, the PTA
presents no challenge to JEI's audited financial statements. Nor does it answer the
incontrovertable fact that JEI can control its costs using rented facilities, while it is
unable to control those costs, which are spiraling out of control, at GJS.

As fully explained in the Verified Petition, the sale and leaseback of the
Greenwich property promotes JE's charitable purpose because it will enable JEI to avoid
a financial crisis that otherwise would require it to reduce significantly its educational
programs. JEI operates education programs serving nearly 1,300 children in addition to
the 220 enrolled at GJS. The transaction wili aliow the Board time to formulate the best
possible plan for continuing to meet the needs of @/l JEI's students, including those at
(GGJS. The $20 million sale price, together with the value of the eight-year leaseback that
JEI has negotiated with WFHA, including the substantially below market rent and
freedom from obligation for capital costs, will effectively address JEUs financial
problems and enable JEI to continue to pursue its educational charitable missions.
Verified Petition at 15-18, 9§ 40-46.
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The Board has meticulously negotiated the sale and leaseback terms to ensure
that not a single GIS student will lose any aspect of his or her educational program and
that the high quality of all of JEI's programs, including GIS, will be maintained. The
leaseback allows GJS to continue to cccupy most of the buildings it currently uses for
educational purposes — over 60% of the useable floor space on the campus — as well as
the campus’s ample outdoor space, for eight years. This eight-year period will allow the
Trustees time to locate a suitable facility and to provide its students’ families with
sufficient notice of a new location to enable them to make any necessary adjustments. It
will also allow any student presently attending the school fo complete his or her
education on the present campus. There is absolutely no basis for Mr. Jachmann’s
speculation that JEI will close the GIS campus in 2007,

Neither Mr. Block’s letter nor Mr. Jachmann’s affidavit says anything to support
their conclusory allegation that the transaction will detract from JEI's charitable purpose.
In fact, although they say at the outset that they will show some way in which JEI's
charitable purpose is not furthered by the transaction, in the end they say nothing about
how the charitable educational purpose is harmed, because there is nothing to say -- this
transaction only furthers JEI's educational purpose, it does not detract from it. Because
the sale and leaseback will enable JEI as a whole to continue to educate Japanese-
speaking students (including current students at GJS) for years to come, it promotes JEI's
charitable purpose and should be approved.

3. The Board’s Composition And The Board’s Vote Are Entirely Valid.

Without citation to legal precedent, Mr. Block’s letter and Mr. Jachmann’s
affidavit make the further specious allegation that the Board’s vote to-approve the sale
and leaseback transaction, and the Board’s very composition, is not valid. The allegation
is without precedent or legal basis.

With respect to the Board’s lack of knowledge of the new Greenwich tax
assessment, first, the implication that anyone associated with the Board was aware of the
Greenwich new tax assessment and failed to provide information about it is false. The
reassessment notices appear to have been mailed in late November 2005. At the time the
Board voted on the transaction (November 29) no JEI Trustee, employee or agent knew
that a reassessment had been conducted by the Town of Greenwich. This is not
surprising in light of the fact that the notice has no economic meaning for JEI, a tax-
exempt organization. Second, had the Board received information about the new
assessment, it would also have had information that the new assessment was
unreasonably high and subject to appeal; that, indeed, similar inflated assessments are
being challenged throughout Greenwich; and that the purpose of the tax assessment is to
maximize tax revenues, not to accurately assess fair market value. Third, the Board had
information, discussed in detail above and in the Verified Petition, that the total economic
value of the sale and leaseback transaction exceeds even the inflated market value
claimed in the new assessment. Fourth, the Board must act on the information it has
before it based on its reasonable diligence. As a tax exempt entity, JEI simply was not
aware of the new tax assessment. The implicit suggestion that JEI should have been
aware of and on the lockout for the impending issuance of new assessments is ludicrous.
In fact, Mr. Jachmann himself was apparently unaware of the impending reassessment, as
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indicated by the fact that he addressed the Board about the transaction for over an hour on
November 22, 2005 and did not mention the reassessment. Finaily, Mr. Block and Mr.
Jachmann have complained to the Board about the transaction for months, and have
raised numerous objections (all of them without merit). The fact that their concern about
ihe Board’s unawareness of the new tax assessment is the most significant complaint they
can now muster shows that there really is no valid objection to the transaction. The
Board’s careful work to negotiate, evaluate and approve the sale-and-leaseback
transaction cannot be scuttled based on the post-hoc discovery of such information.

The criticism of JEI's Board because it is comprised largely of members who
have been extremely successful in professional endeavors other than education similarly
has no basis in fact or in law. In faci, as described in the Verified Petition, the Board is
comprised largely of chief executive officers and presidents of U.S. subsidiaries or
branch offices of some of Japan’s most important companies. Moreover, the Trustees
have outstanding educational and civic qualifications. A representative sample of the
Trustees includes individuals with degrees from some of the finest universities in the
United States (Baruch College of the City University of New York, Fletcher School of
Law and Diplomacy at Tufts University, Georgetown University), Japan (Hitosobashi
University, Keio University and Tokyo University) and elsewhere (INSEAD), in such
disciplines as economics, law, sociology, law and diplomacy, and business. The same
sample includes individuals who are or have been active board members of numerous
not-for-profit organizations, including Lincoln Center for the Performing Arts, the
Metropolitan Museum of Art, the Museum of African Art, The Partnership for New York
City, the Alumni Association of Tokyo University, the Board of Regents of Georgetown
University, the Committee to Encourage Corporate Philanthropy, Japan Society, the
Japanese Chamber of Commerce and Industry, the National and Public Universities Table
Tennis Communication Council, and the Nippon Club. The breadth of experience of the
Board members and the presence on the Board of so many high-level executives from the
Japanese business community illustrates a tremendous level of commitment to and
support of quality Japanese educational programs by the Japanese community in New
York City. To accuse this group of being insufficiently qualified flies in the face of clear
evidence to the contrary. ‘

Moreover, as any parent of a JEI student should know, the educational quality of
JEI's schools, including GJS, is carefully overseen by the Ministry of Education of the
Government of Japan, which provides the schools’ principals and the majority of their
faculty members. The Ministry of Education ensures that all Japanese schools abroad,
including those operated by JEL, provide education that is at least equivalent to that
provided in schools for children of the same ages in Japan. While schools may add
curriculum specific to their locality, and modify the standard Japanese curriculum to a
degree, they must adhere for the most part to the written basic curriculum standards
provided by the Ministry of Education. As a result, and as is the case with most schools
in New York State, members of the Board of Trustees, like members of boards of other
private and public schools and school districts, have an oversight role with respect to
curricutum and education policy, leaving the teaching to professional educators.
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The role of the Board of Trustees, however, is one for which JEI's Board is
eminenily qualified: making sound decisions to ensure the financial well-being and
competent administration of the schools. This is precisely the role the Board has fulfilled
in negotiating the sale and leaseback transaction, to the great benefit of JEI's charitable
purpose. And because the subject of the present approval process is a decision regarding
a sale-and-leaseback transaction entered into to ensure JEI's financial future, any

discussion of the qualifications of the Board of Trustees as educators is largely beside the
point. '

One additional aspect of the objections requires a brief response. Mr. Jachmann
repeatedly uses the term “favored bidder” in referring to the WFHA, and has the audacity
to request an investigation into why JEI entered into a transaction with that particular
organization. Mr. Jachmann does not and cannot, however, point to a single fact that
indicates the sale-and-leaseback is anything other than an arms-length transaction that is
in the best interests of JEL. The Board would have nothing to gain by agreeing to seil the

Greenwich property for less than its value and Mr. Jachmann does not and cannot point to
a single fact to the contvary.

& k&

After a robust and deliberative sales process undertaken over a three-year period,
the Board of Trustees of JEI is now poised to implement a sale that wil} bring long-term
security to the education needs of Japanese children throughout the New York City
region. It has won this security through diligence and determination, exercised on behalf
of the students and in the face of a long-term decline in the numbers of Japanese-
speaking school-age children in the New York City region. The Board has spent
countless hours pursuing and meeting with potential buyers, and explaining the need for
and details of the transaction to the PTA and other stakeholders. This hard-won
transaction will restore JEI and the Greenwich school to health, and turn the Greenwich
campus into a unique meeting place for children from different backgrounds. In light of
such great potential, the surly response by a small but vocal minority who view their own
interests and motivations as paramount and unassailable is particularly unfortunate. As
their objections show, and as the Board’s long and careful process concluded, the sale-
and-leaseback transaction comfortably satisfies the two-pronged test of N-CPL §511(d),

in that the transaction as a whole is fair and reasonable and furthers the charitable
purpose of JEL

JEI reiterates that it respectfully requests that the Attorney General provide
written approval of the Verified Petition and waive statutory notice. Please contact me if
you or your office require any further information regarding this matter.

("’ ery truly yours,
l-'”k \ AN T
Dotglas T. Schwarz Q}

DTS/drz
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ce: Mr. Kazuhiko Sakamoto
Kathy A. Ahearn, Esq.
Daniel L. Kurtz, Esq.
Arthur R. Block, Esq.



EXHIBIT C
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THE JAPANESE EDUCATIONAL
INSTITUTE OF NEW YORK

180 Lake Ave., Greenwich, CT 06830
Tel: (203) 618-0601 / 0616 Fax: (203) 618-0650
E-mail: jeiny@earthlink.net

March 29, 2004

Kazuhiko Sakamoto

Chairman, JEI

[Square seal:] Seal of Chairman of the Japanese Educational Institute of New York

To all concerned:

Postponement of the Merger of the New Jersey Japanese School into the Greenwich Japanese
School

At the meeting of the Executive Committee of the Japanese Educational Institute of New York
[(“JET™)], which was held on March 24" it was institutionally decided that the merger of the two
schools, which was scheduled to take place in April 2005, be postponed for 3 to 5 years.
Although I would like to hold a meeting to explain the details to you as soon as possible, 1
hereby give you a quick report on the summary of the background which led to this resolution,
and the handling policy for the immediate future.

(1) Substantial divergence between the current status and the forecast of the situation at the time
of the decision for merger

Needless to say, in March 2002, we had no choice but to decide to merge [the schools]
due to the declining number of the students and in order to put a brake on the chronic
structural deficit. However, during the past two years, the decline in the number of
students has drastically surpassed the forecast, with this trend being particularly
prominent at the Greenwich School (from 322 students in April 2002 to about 210
(estimate) in April 2004), thus the actual situation at present is that the deficit
countermeasures originally intended for the New Jersey School have morphed into the
deficit countermeasures for the Greenwich School. Indeed, according to the FY2004
budget, the New Jersey School’s deficit is under $70,000, whereas the Greenwich
School’s deficit is close to $600,000. Furthermore, it is expected that the elimination of
the deficits, which was the direct purpose of the merger, will be unattainable if the
current situation continues. Under these changed circumstances that are far beyond the
expectations at that time, since the latter half of last year, the Executive Committee has
been deliberating from various perspectives as to whether {o implement the merger as
scheduled in April next year. Consequently, the Executive Committee has come to the
current decision. In other words, unfortunately, under the circumstances where it 1s clear
that the initial purpose cannot be achieved, we have reached the conclusion that we
should postpone for now the implementation of the merger as scheduled, give a priority
to the deliberation on the countermeasures against the deficit of the Greenwich School,
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which is the biggest issue at present, and based on the above [deliberations], decide at
another time on the timing of implementing the merger.

(2) Current handling policy

1. Proposal for/implementation of, the countermeasures against the Greenwich School’s
deficit

The break-even-point for the school in terms of the number of students 1s
approximately 320, which has shown an improvement since the time when the
decision to merge was made (approximately 350 students) due to [the reasons
such as] the cost reduction efforts, yet in the current situation, the number of
students is about 210 and even if the merger is implemented as scheduled in April
next year, the reality is that we are likely able to obtain about 250 - 260 students
only. Therefore, we must say that it is extremely difficult to realize the scenario in
which we will work on the elimination of the current deficit while holding on to
the existing facility and expecting the number of students to increase. Thus, we
think that we would like to work on the measures to fundamentally improve the
fiscal revenue and expenditure of this school by adopting the operation system
whereby the facility is sold to a third party {irst and then leased back for a certain
period (3 - 5 years). Of course, since this involves another party and the
negotiations, it is unpredictable as to whether or not it turns out to be as we hope.
However, we would like to do our best to find a measure that will provide the
likelihood of resolution and will be within the realm of permissibility from the
educational perspective.

2. Implementation of the countermeasures against the deficit of the New Jersey School

Even though the amount of deficit is almost on the same level as that at the time
of the decision to merge, it is still in the red nonetheless, and in light of the
present decision to postpone the merger, all of us concerned would like to put our
heads together and move forward to eliminating the deficit by increasing the
number of students.

(3) Medium-term policies

Although it has been officially decided to postpone the merger at this time, our policy for
the merger in and of itself has not been changed. Therefore, we would like to endeavor to
enable the permanent operation of the school by bringing quickly the likelihood of the
fundamental countermeasures against the deficit of the Greenwich School, and in lme
with the results thereof (such as the sales price and the terms of the lease for 3-5 years)
and pursuant to our policies heretofore, by either purchasing or leasing by no later than
the end of 2008 a new facility, with the first candidate being a location that is halfway
between the two schools.

In any event, while we have reluctantly caused inconvenience and trouble to many people as we




were forced to opt for the postponement of the merger at this time, we would appreciate your
understanding that the Executive Committee had no choice but to take a down-to-the-wire,
realistic measure in light of the change of circumstances that was not predictable at the tume
when the policy for the merger was decided. Furthermore, with respect to the current handling
policy, it is needless to say that without your understanding and cooperation, the implementation
thereof, particularly with respect to the proposal for, and the implementation of, the fundamental
measure to eliminate the deficit of the Greenwich School, cannot be smoothly implemented. We
hereby request your continuous support in maintaining the stable and high-quality educational

standards and in building a solid financial foundation, which will render support [to such
educational standards].

End
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SUPREME COURT, NEW YORK COUNTY

STATE OF NEW YORK
- - X

Application of the Japanese Educational Institute
of New York,

06-103400 (Abdus Salam, 1.)

Petitioner,
AFFIDAVIT OF
MARC SCHULMAN

For an order approving the sale of assets pursuant to
N-PCL Section 510 and 511.

- - - X

MARC SCHULMAN, being duly sworn, making this affidavit upon personal
knowledge, deposes and says under penalties of perjury as follows:

1. I am the President of the Board of Trustees of Westchester-Fairfield
Hebrew Academy (“WFHA™), a New York educational and not-for-profit corporation located at
300 East Putnam Avenue in Greenwich, Ct. I submit this affidavit in further support of the
application of the Japanese Educational Institute of New York, Inc., (“JEI'"), a New York
educational and not-for-profit corporation located at 15 The Ridgeway in Greenwich, Ct., for the
Court’s approval pursuant to New York Not-For-Profit Corporations Law Section 510 ef seq. of
JET's proposal to sell and transfer certain real property located at 270 Lake Avenue, Greenwich,
Ct. (“the Greenwich Campus™) to WFHA. Currently, the sixteen acre Greenwich Campus is
utilized by JEI to operate the Greenwich Japanese School (“GJS™). Ihave been intimately
involved in all aspects of the negotiations for the purchase/sale/leaseback of the Greenwich
Campus since the property was first brought to my attention on or about Thanksgiving 2003

2. The purpose of this affidavit is to respond to certain questions raised by
the Court concerning the value of the sale/purchase/leaseback arrangement reached between JEI

and WEFHA. Specifically, in this affidavit, I will discuss two limited matters: first, WFHA’s
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position on the question of whether WFHA will pay JEI in the event that JEI elects, for whatever
reason, to vacate the Greenwich Campus prior to the end of the eight-year leaseback period; and
second, as a consequence of the leaseback arrangement and the deteriorating state of the
Greenwich Campus, the need for substantial capital and other expenditures necessary to make the
campus safe and habitable for GIS and WFHA to both utilize the campus.

3, As to the first issue, afier much consideration, WFHA has decided that it
will pay JEI up to an additional $3 million should JEI leave the campus for any reason during the
last three years of the leaseback period. WFHA will pay these funds at the rate of $1 million for
every year of the sixth, seventh, and/or eighth year of the lease period that GIS is not using the
Greenwich Campus.

4. And, as to second issue, it has been and is WFHA’s intention to spend
approximately $4 million immediately to restore and reconfigure the Greenwich Campus, so that
WFHA and GJS can share the campus safely and on the terms agreed to.

5. With that introduction, I will now turn to the specific issues.

A, WEFHA’s Position In The Event of An Early Departure By JEI

6. In opposing JEI's application for approval of the sale/purchase/leaseback
transaction with WFHA,, the GJS Parent-Teacher Association (“TP'TA”) has argued that JEI will
not realize the full value of the eight-year leaseback arrangement because JEI might decide to
leave the Greenwich Campus before the eight years have elapsed. The PTA’s core claim is that
this fact, and the PTA’s own “appraisal” of the property, suggest that WFHA is getting a

“sweetheart deal” — i.e., that the campus is worth more JEI has accepted from WEFHA in the form




of cash and the below-market-rent leaseback.

1. Speaking for WFHA, we believe strongly that the Greenwich Campus is
worth significantly less than the PTA's appraised value, and that our original offer of $20 million
cash plus an eight-year leaseback to JEI at below-market rent is more than fair consideration.
Despite our belief that JEI is receiving consideration in excess of the property’s fair market value,
and despite our belief that the market (which is the ultimate arbiter of the fair market value of the
property) would not produce another school prepared to accept the many restrictions on use of
the campus or the favorable terms afforded JEI by the leaseback arrangement, we wish to address
directly the Court's concerns that, if JEI leaves early, they may not be realizing the full value of
the leaseback.

8. In order to give the Court comfort, and to put to rest the assertion that the
long-term leaseback is of little value to JEL I have been authorized by the Board of WFHA to
state that WFHA will pay JEI the sum of $1 million per year if, for any reason, JEI leaves the
campus for the sixth, seventh and/or eighth years of the lease — those years representing the
extension period of the lease under the transaction documents now before the Court. Our
willingness to pay up to an additional $3 million to JEI - essentially at JET's election ~ is
designed to demonstrate our strong desire to satisfy the Court that the “out years” of the lease

period are valuable to JEL!

: Indeed, even in the absence of this additional $3 million, the extraordinary value

of the leaseback provision to JEI is clear when one compares what JEI will pay under the
proposed arrangement to what the WCLS group (the "British School") offered to pay for the
(inferior) space that WFHA will occupy. Under the terms of the proposed leaseback to JEI, for
the first five years, JEI will pay only its share of the operating expenses of the campus, which are
currently approximately $7 per square foot, with a 25% premium for years six through eight of
the leaseback period (which comes to approximately $9 per square foot) should JEI extend the

3




B. WEHA’s Plan to Spend $4 Million to Restore & Reconfigure the Campus

9. In our negotiations with JEIL, JED's representatives made it clear that one of
JEI's primary motivating factors for the sale of the Greenwich Campus was JEI's desire
not to manage a property of this size, age and deteriorating condition. This is not altogether
surprising, given the physical state of the Greenwich Campus, which will require substantial
investment and work to make it safe and habitable for two schools — especially in light of JEP's
demands to have exclusive or near-exclusive use of some of the best buildings and playing fields
on the campus.

10,  Accordingly, WFHA’s plan, from the time that it agreed to the leaseback
and continuing forward to the present, has been and is to spend at least $4 million to restore and
reconfigure the campus so that it can be used by both WFHA and JEI in the manner
contemplated by the proposed transaction. Such an expenditure will benefit both schools, as
discussed below.

I1.  The $4 million breaks down as follows: WFHA plans to spend two million

dollars to perform long-deferred campus-wide maintenance — including areas that are to be used

lease. Compare this pricing to the offer made by the British School in September, 2005 (see
Jachmann Affidavit, dated January 17, 2006, Exhibit D). The British School proposed to lease
essentially the same portions of the campus that WFHA will occupy under its arrangement with
JEI for the cost of (a) $25 per square foot (a rate which WCLS notes in its offer letter is
"commensurate with market rate for similar space"), plus (b} its proportionate share of the
operating expenses (i.e. $7 per square foot) of the campus, plus ©) sharing of costs to make
improvements to the space it will lease. In other words, the British School was prepared to pay
$32 per square foot for its space--plus picking up a share of the costs for improvements to the
space it occupies; under the proposed arrangement with WFHA, JEI will only pay $7 per square
foot (going to $9 per square foot during the last three years if JEI extends the lease), with no
significant obligations to pay for improvements.
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exclusively or nearly exclusively by GJS — to ensure the safety and well-being of students, and
an additional $2 million to reconfigure the areas of the campus that WFHA will occupy during
the leaseback period, since GJS will occupy the majority of the campus space essentially on its
own. This second $2 million would not have to be spent were GIS not occupying all of the
prime buildings on the campus.

12.  Our Executive Director has begun planning to prepare the campus for our
use and to be ready to take charge of the overall maintenance of the campus. He has been
working with architects and contractors to map out the scope of the work needed to deal with the
many neglected maintenance issues on the property, and to ensure that it can be safely used by
students of both WFHA and GJS. Based on these consultations, we currently estimate that a
total of more than $2 million of capital expenditures is necessary for this purpose. Another way
to look at this is to say that, to be conservative, by selling the campus to us, JEI is avoiding over

$2 million of immediate costs and we are assuming the risks and costs associated with them.®

2 Notably, in valuing the property’s buildings, the PTA’s appraiser did not take into

account the serious deterioration of the campus. In fact, his appraisal is predicated on the
school's buildings being in “good” or “average” condition. For example, the PTA's appraiser
cites Building 16 as being in "average” condition. But our contractor has informed us that, due to
the deterioration of Building 16’s foundation as a result of extensive water damage, and because
of the FAR restriction, Building 16 must be rebuilt from the foundation upward at a projected
cost of $450,000. Likewise, Building 9, which the PTA’s appraiser declared in “good”
condition, suffers from an extensive termite infestation and water damage, requiring that at least
some, if not all, of the floors and joists be repaired or replaced at a cost of approximately
$150,000. In addition, our contractor has indicated that there is campus-wide deterioration that
must be addressed, for example: the need for a complete overhaul of the water management
systemn, since there is foundation erosion in many parts of the property; the total lack of
maintenance of fire escapes and handicap railings; roofing problems in many buildings; and
deteriorated stairs and flagstones throughout the property. As noted above, our contractor has
estimated, on a preliminary basis, that a total of approximately $2 million worth of campus-wide
infrastructure repairs is necessaty.



13. In the course of our lengthy negotiations with JEI, JEI demanded exclusive
or near-exclusive access to portions of the Greenwich Campus during the leaseback period. We
agreed to JED's sharing requests in order to close the deal. These concessions included giving JEI
exclusive use of the largest, nicest and most tmportant buildings, which include the offices and
conference rooms, the library, music rooms, large art room and the lunchroom. In addition, we
agreed to give JEI near-exclusive use of the auditorium, main gymnasium, and large playing
field. Together with the other areas that GJS will occupy, these areas constitute approximately
60% of the available above-ground space on the campus. We also gave JEI 67% of the limited
parking spots for faculty on campus. As a result of these concessions, we will be forced to do
approximately $2 million of additional construction work solely for the purposes of creating
space for our students during the leaseback period. As a simple example, WFHA will have to
spend approximately $500,000 to construct a kitchen and dining facility that would not have to
be built were we not ceding the lunchroom to GJS.

14. Should the Court desire, WFHA is prepared to document, to the greatest
degree possible, the approximately $4 million in necessary expenditures it expects to make for
campus restoration and reconfiguration, and how the money will be spent to improve the lives of
students of both WFHA and GJS. We refrain from doing so here simply in the interest of
efficiency and brevity.

15. Finally, two other issues are relevant to the Court’s interest in the
workability of the leaseback — for both JEI and WFHA: (1) WFHA’s plan for growth; and (2)
certain highly restrictive covenants which inhibit use of the campus by WFHA, JEI or anyone

else.




16.  I'wish to be clear about WFHA’s plans for growth. The PTA has asserted
that WFHA is planning to grow to a student body of 450, and that those plans will result in GJS
being pushed off the Greenwich Campus. Netther of these things is true. So long as GJS wishes
to stay on the campus (up to eight years of course), GIS has an absolute right to 250 student slots,
with a cap (by zoning restriction) of 450 students in fotal on the campus. WFHA simply has no
plan to grow to 450 students in the next eight years.

I7.  Second, in the course of our due diligence on the campus, we discovered
certain highly restrictive covenants contained in agreements that the JEI signed with two adjacent
neighborhood associations in 1991. We have been informed by local counsel that changing those
covenants is probably impossible, and would involve, at minimum, the delay and expense of
years of court battles. Those neighborhood restrictive covenants include the agreement that no
student maybe transported to the Greenwich Campus by private car. This restriction gave us
pause, but ultimately we decided that, due to the nature of our school and the fact that 70% of our
students {many of whom travel from as far south as New Rochelle, as far west Mt. Kisco in the
North, and as far east Wilton, Connecticut) already come by bus, 1t was an arrangement that we
could live with. Tt should be noted that, in the last few days, we have been contacted by a
representative of one of these neighborhood associations to gain assurances that WFHA will abide
by this restriction if the transaction is approved. To my knowledge, few if any other schools —
mcluding the Stanwich School, which is a local Greenwich private school where many of the
students are driven to school by parents or household employees — could accept a restriction of

this sort.
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C. Conclusion

18.  We believe that the foregoing clearly shows that the proposed
purchase/sale/leaseback transaction provides JEI with more than fuil and fair consideration. The
$20 million purchase price; the long term below-market-rent leaseback; the up to $3 million to be
paid to JELif it leaves the campus in the last three years of the lease; the approximately $2
million worth of capital repairs that WFHA will pay for (in JEI's stead) to make campus-wide
repairs and to make the entire campus safe and habitable; and the additional $2 million that
WFHA will spend to create the minimal space we need for our students on account of the
leaseback provisions favorable to JEI; all, taken together, demonstrate that JEI will gain very
substantial value — we believe, more than fair market value — for the property through this
particular transaction. Based upon these financial factors, and more, we submit that this Court
should approve the transaction that JEI has proposed.

i9. Lastly, as WFHA’s President, 1 wish to make a statement about the
charges that the PTA has, unfortunately, made part of the record of these proceedings. Over the
last year, opponents of this transaction have levied false accusations against our school and our
board members — imcluding before this Court, and including the implication that, in order to
pressure JEI's Board to move forward with this transaction, we made a bogus allegation that
certain members of the GJS community had engaged in anti-Semitic behavior. WEFHA has
consistently refrained from responding to these false and unfortunate claims, and has declined to

make public the evidence that we have that anti-Semitism s, indeed, afoot here. Although it has




pained us greatly, we have chosen to remain silent — both out of respect for JEI's board, whose
members have behaved honorably, and because we wish to avoid adding to the tension between
our two communities that others seem bent on fomenting.

Dated: May 1, 2006

New York, NY %, /)
Jh

Sworn to before me this
| #day of May 2006

NOTARY PUBLIC

Katherine Rosenfeld
Notary Public, State of New York
Ne. 02RO6086082
Qualified in New York County
Commission Expires January 13, 2007
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SUPREME COURT QOF THE STATE OF NEW YORK
COUNTY OF NEW YORK

Application of the Japanese Educational Institute
of New York,

Index No.: 06-103400
Petitioner.
Hon. Sheila Abdus-Salaam
For an order approving the sale of agsets pursuant to
N-PCL §§ 510 and 511 REPLY AFFIDAVIT OF BERNARD
KATZ IN FURTHER SUPPORT OF
JEI'S VERIFIED PETTTION

STATE OF NEW YORK )
} ss:
COUNTY OF NEW YORK. )
BERNARD KATZ, being duly swomn, deposes and says:

1. ] am a Principal of Bernard Katz & Company P.C. and submit this reply affidavit
in further support of the Japanese Educational Institute of New York’s ("JEL) Verified Petition
for leave to sell its property located at 270 Lake Avenue, Grecnwich, Connecticut (the
“Greenwich property”) to the Westchester Fairfield Hebrew Academy (“WFHA™), and in reply
to the opposition submitted by the PTA of the Greenwich Japanese School (“GJS™). I am fully
familiar with the facts and circumstances set forth below.

2. JEI requested that my firm anatyze the terms of the Lease and Sharing Agreement
contained in the Agreement of Sale between JEI and WFHA, Eixhibit D to the Verified Petition,
to value the leaseback arrangement whereby JEF possesses under the Lease and Sharing
Agreement the right to remain on the Greenwich property for the next eight-years.

3. Through my analysis, the step-by-step process of which is detailed in my initial
affidavit in this matter, I concluded that JEI was extremely conservative m calculating the value

of the favorable rent terms over the eight-year leaseback period at §5 million. Indeed, I
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conservatively opined that the eight-year leaseback has a value of nearly $8 million and that the
sale and leaseback have a combined present value of aimost $28 million,

4, In paragraph 37 of the Surreply Affidavit submitted by Mr. Block, the PTA
argues that I overstated the present value to JEI of the leaseback. The PTA argues that I should
have used a higher discount rate than was used to caleulate the present value to JEI of the
leaseback. However, the PTA’s argument indicates that the PTA misunderstands my analysis.

5. Exhibit A to my initial affidavit lists the projected cost saving to JEI per year for
each year of the eight year leascback. For the Court’s convenience, anoiher copy of Exhibit A is
attached hereto as Exhibit A. We made this projection by caleulating for each year of the Lease
the difference between what JET would have to pay if it sold the Greenwich property without a
leaseback and rented in the open market ($27.98 per square foot), and JEU's fixed rent under the
Lease. Taking the sum of the cost saving shown for each year under the line “Difference-
projected annual cost savings under leaseback with WFHA” in Exhibit A, the total cost saving
created for JEI by the leascback, in real dollars, is $9,672,942.00. This sum is the actual
difference between the projected rent under the WFHA lease and market rent for the eight years
of the leaseback.

6. Because JEI will not have the benefit of the cost saving for any one year until the
year the money is actually saved (up through the cighth year of the Lease), and money saved
later is worth less than money saved today, I applied a discount rate to calculate the value of the
Lease in today’s dollars -~ the Net Present Value (“NPV”™) - in order to conservatively value the

$9.672,942.00 in savings from the leaseback.




7. To make that calculation, T used a 4.50% annual rate of interest, which was the
rate on the 10-year United States Treasury Note as of the date of the Agreement of Sale between
JET and WFHA,

8. T used the 4.50% rate because the present value of the annual cost savings
represents the amount that JET would have had to invest to enable it to pay the additional market
rent costs over and above the costs of the fixed rent under the Lease over the eight-year time
horizon of the Lease. In making such an investment, the Trustees would bave to be conservative,
prudent investors,

9. The PTA’s suggestion that a higher discount rate is appropriate assumes that JEI
would invest in risky investment vehicles to obtain a higher rate of retun. That 15 not a
conservative approach, and it is our understanding that JEI has not, and would not be expected in
the future to invest its money in that way. In any event, an increase in the interest rate used for
the calculation to reflect the most recent increase in rates by the Federal Reserve, would not
materially change the analysis. If we increased the interest rate by .50% (an interest rate increase
of over 10%), the effect on the NPV is negligible, With a 5.0% interest rate, the NPV decreases
by only $163,000, to $7.78 million,

10.  To the extent the PTA is suggesting that JEI's rent obligation is riskier than U.S.
government securities, that is also incorrect. The rent JEI will pay for the next eight yeats is
assentially guaranteed under the Lease and cannot be changed, and therefore the cost saving to
JEI is no riskier than the Treasury Note. What is more, I understand that the WFHA has now
promised a $3 million cash buyour guarantee for the last three vears of the leascback, providing

even more certainty 1o the value JEI will receive under the Lease. This would make it wholly




reasonable to use an even lower interest rate, which would raise the net present value of the lease
higher than $7.945 miilion.
—~
/ 73 Ardr_etoms’ e
BERNARD KATZ

Sworn to before me this
1% day of May, 2006

Notary Pubhc

Not PKehr}neéh A. Kaiz
otary Public State of New York

Na. 02KAB003496
Qualified in Westchester County
Commission Expires 3/9/20/3
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il CUSHMAN &
Joseph P, Dondiega, MAl 448 WAKEFIELD:
Managing Diractor £\

Cushman & Wakefield of Connecticut, Inc.

107 Eim Street '

4 Stamford Plaza, 8th Floor

Stamford, CT 06202

203.326,5819 Tel
203.326.5835 Fax

joseph.dondiage @cushwaka.com
April 12, 2006

Douglas T. Schwarz, Esq.
Partner

Bingham McCutchen LLP
399 Park Avenue

New York, NY 10022-4889

Re: Market Rent Analysis for 51,000 within
10 mile radius of
270 Lake Avenue
Greenwich, CT 06830

Dear Mr, Schwarz:

in accordance with our Terms of Engagement, Cushman & Wakefield of Connecticut, Inc. has
conducted a market rent analysis within a ten mile radius of 270 Lake Avenue, Greenwich, CT.
The purpose of the study was to evaluate the cost of occupancy for a 51,000+ space

requirement, for classroom study and supporting administrative offices. The study surveyed all
classifications of office space (A, B and C) within the defined area.

Scope of the Study

This is & market rent study presented in a summary report, intended to comply with the reporting
requirements set forth under USPAP for a Summary Report.

In preparation of this repori, we investigated an array of market rent data. Additionally, we
investigated the general regional economy as well as the specifics of the local study area.

The scope of this appraisal required coilecting primary and secondary data relative to the study
area. The depth of the analysis is intended to be appropriate in relation to the significance of the
issues as presented herein. The data have been analyzed and confirmed with sources believed to
be reliable, in the normal course of business, leading to the conclusions set forth in this report. In
the context of completing this report, we have researched both public and Cushman & Wakefield

of Connecticut, Inc. proprietary sources. The process involved utilizing market-derived methods
and procedures considered appropriate to the assignment.

Definition of Market Rent

The following definitions of pertinent terms are taken from The Dictionary of Real Estate
Appraisal, Fourth Edition (2002}, published by the Appraisal institute, as well as other sources.

Market Rent

The most probable rent that a property should bring in a competitive and open
market reflecting ali conditions and restrictions of the specified lease agreement
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