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THE PUZZLE OF WTO SAFEGUARDS AND
REGIONAL TRADE AGREEMENTS

Foost Pauwelyn*

ABSTRACT

So far WTO jurisprudence has not resolved the puzzle of how WTO
Members that are part also of a regional trade agreement (such as NAFTA or
MERCOSUR) should conduct safeguard investigations and apply eventual
safeguards in line with WTO rules. Can or must they exclude regional imports
from the injury determination? Can or must they apply the eventual safeguard
only to third parties, or are they under an obligation rather to apply all
safeguards on a non-discriminatory basis? Those are the questions examined
in this paper. The paper refocuses some of the attention to GATT Article
XIX and criticizes the Appellate Body’s requirement of parallelism as well as
its jurisprudence under GATT Article XXIV. It also offers an alternative way
forward and ends with a list of options for WTO safeguards by members of
customs unions or free trade areas.

INTRODUCTION

What are the safeguard options, under WTO rules, for a WTO Member that
is part also of a preferential trade arrangement? For example, when the United
States decides to impose import restrictions on steel to safeguard the US steel
industry from serious injury, can it exclude Mexican and Canadian steel? Or
rather, must it exclude these NAFTA imports to ensure the very qualification
of NAFTA as a ‘free trade area’® Or conversely, is the United States
prohibited from favoring its NAFTA partners given the blunt statement in the
WTO Agreement on Safeguards that ‘[s]afeguard measures shall be applied
to a product being imported irrespective of its source’?’

Those are the questions that this paper tries to answer. They were raised in
five out of six Appellate Body proceedings under the Agreement on
Safeguards so far,? but each time skillfully (though not always convincingly)
avoided in the final Appellate Body ruling.
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Article 2.2 of the Agreement on Safeguards, emphasis added.

These six cases are: (1) Appellate Body Report, Argentina — Safeguard Measures on Imports of Footwear,
WT/DS121/AB/R, adopted 12 January 2000 (‘Argentina — Foorwear (EC)’); (2) Appellate Body

Report, Korea — Definitive Safeguard Measure on Imports of Certain Dairy Products (‘Korea — Dairy’),
WT/DS98/AB/R, adopted 12 January 2000; (3) Appellate Body Report, United States — Definitive
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