Nursing Issues on Malpractice and Negligence

Introduction
The legal and political issues of nursing explain the common doctrine as applied in nursing jurisprudence such as the criminal liability of medical malpractice and negligence. As studied  the Bill of Rights on the “due process of law” it provides an understanding about the circumstances affecting criminal liability and the strategies to prevent malpractice litigation.On the medical malpractice cases involving nurses, Reid (2003) explains that the knowledge of real life situations involving nursing malpractice will bolster your knowledge of negligence law and will help you to recognize high risk situations which expose the nurse to legal liability and lawsuits. There are ten medical cases presented that the students need to answer such as : a) Has a situation such as the one described ever happened to you? b) If so, how could you respond of the time? c) Could a similar situation happen to you? d) If you found yourself in a comparable situation and were directly responsible for the patients care, how would you act ? and  e) If you were the nurse manager on duty, how would you respond?

During the course of an average workday, the typical floor nurse carries out numerous treatments, passes out a large number of medications, performs frequent physical assessments, and makes multiple decisions that affect the health and well-being of patients. Nurses rarely have the time to fully investigate and consider all the ethical and legal implications of their actions. They often make critical decisions about patient care while in the midst of high-pressure situations that force them to act quickly. Sometimes nurses make mistakes. Fortunately, only a small percentage of the mistakes made by nurses actually produce injury to patients. Of this small number of injured patients, an even smaller percentage goes on to seek compensation for damages through legal action. Nevertheless, the number of lawsuits filed against nurses continues to increase. Many of these suits are well publicized in the news media and give the impression that every action a nurse takes can leave that nurse open to a lawsuit. ( Aiken,2003)

The elements of professional negligence therefore are (1) existence of a duty on the part of the person charged to use due care under circumstances, (2) failure to meet the standard of due care, (3) the foreseeability of harm resulting from failure to meet the standard, and (4) the fact that the breach of this standard resulted in an injury to the plaintiff.

Concept of Law

Law is a rule of conduct, just, obligatory, laid by legitimate power for common observance and benefit. It is a sciences of moral laws founded on the rational nature of man which regulates free activity for the realization of his individual and social ends under the aspect of mutual demandable independence. There are three classification of law namely: (1) Criminal Law which defines crimes, treats of their nature, and provides for their punishment; (2) International law which regulates the intercourse of nations; and (3) Political law which treats of the science of organization and administration of government.
In Political Law, it studies primarily on constitutional law. It treats of constitution, their establishment, construction, and interpretation, and of the validity of legal enactments as tested by the criterion of conformity to the fundamental law. Secondly, on administrative law it fixes the organization and determines the competence of the authorities which execute the law, and indicate to the individual the remedies for the violations of his rights.
While Private Law indicates a statute which relates to private matters that do not concern the public at large. There are three areas in the study of private law: (1) Civil Law –It determines or regulates assistance, authority and obedience between members of a family, and those that exist between members of a society for the protection of private interest; (2) Commercial Law- It relates to the rights of property and the relations of persons engaged in commerce; and (3) Remedial Law -  It deals with the rules concerning pleadings, practice and procedure in all courts of the Philippines. 
 Malpractice and Negligence

The Nurses Association of New Brunswick (1996)  defined Nurses Act to be the practice of nursing “and includes the nursing assessment and treatment of human responses to actual or potential health problems and the nursing supervision thereof.” The practice of nursing progresses and develops over time. The association expounds the concept of holism is germane to nursing. This is evident in the nursing view of the  individual, the concept of health and the practice of nursing:
Individuals are viewed as integrated physical, emotional, spiritual and social beings rather than just as biological systems.
Health is seen as the composite of the individual's physical, emotional, spiritual and social well-being.
Nursing Practice is not just a list of tasks -- it is a process that changes and advances. Any definition of the scope of practice must be flexible and broad enough to permit changes in practice consistent with trends in nursing and related health professions.

The practice of nursing can be conceptualized as having three components which are not mutually exclusive: a) a focus; b) a goal or purpose; and c) activities (i.e. functions and tasks).
Focus.The focus of nursing practice is the client's responses to actual or potential health problems. Nurses practise in many different settings with different types of clients. The term "client" refers to individuals, families, groups or communities.
Goal.The goal or purpose of nursing activity is the promotion and maintenance of health, prevention of injury and disease and the care and restoration of the sick and disabled so that the client may move toward optimal well-being or peaceful death.

Nurses are responsible and accountable for all activities embodied in the practice of nursing. Nursing practice is based on the nursing process which involves:(1) assessment of client need in terms of the client's responses to actual or potential health problems;(2) planning of care that is related to the identified needs and is goal directed;(3) implementation or supervision of care; and(4) evaluation of the effects of care in relation to expected outcomes.
The association explained that the application of the nursing process requires the judicious integration and synthesis of a specialized body of knowledge, learned skills and the element of caring. It is an interactive, dynamic process that occurs within the context of the helping relationship, such that the client's participation throughout all the phases is recognized and fostered. Nurses are responsible for ensuring that a nursing assessment is conducted, a plan of care is developed and an evaluation of the effectiveness of the nursing interventions is carried out with every client. However, nurses may delegate certain nursing tasks to the client, members of the client's family or auxiliary personnel. Nurses base their practice on theory that is partially generated by nursing and partially drawn from other disciplines.The critical issue in assessing the scope of nursing practice is the determination of the nature and range of judgement required in the particular situation. For example, assessing whether or not a medication should be withheld, observing the effect the medication has had on existing symptomology and observing for side effects or adverse drug reactions are but a few of the integral and necessary aspects of medication administration.


Malpractice in the usual sense implies the idea of improper of unskillful care of a patient by a nurse. Malpractice also denotes stepping beyond one’s authority with serious consequences.


Malpractice is the term for negligence or carelessness of professional personnel. To determine what is and what is not careless, the law has developed a standard of care which can be determined by deciding what a reasonably prudent person would to under similar circumstances. Lesnik (1962) also states that the term malpractice is used properly only when it refers to a negligent act committed in the course of professional performance. 


An example of malpractice is the giving of anesthesia by a nurse or prescribing medicines. Under the Philippine Medical Act, this will be classified as within the purview of the medical practice. It is the best to remember that if you become involved in a malpractice suit, either as a defendant or as witness, a lawyer should be consulted in order that you will know what to do. Do not accept any invitation by an adverse party to informally discuss the case. Remember that the malpractice case may continue for an extended period of time. 

Reid (2003) expounded that negligence is the failure to use such care as a reasonably prudent and careful person would use under similar circumstances. The law of negligence is part of what is known as “tort” law. The term  “tort” originates from the French word meaning “wrong”. The law of negligence therefore deals with injuries or a wrong caused by one person towards another. Most negligence lawsuits are civil, not criminal, cases.

A person can be found negligent even though they did not actually intend to harm the injured party, because negligent conduct is behavior that results in unintended harm. A Florida lawsuit illustrates this point. In this case a mother made a routine prenatal visit to the hospital. While in the waiting room the mother complained to the nurse of severe abdominal pain. Over the next hour and a half the mother complained of pain five times, and each time was told she would have to wait to be examined. When the mother was finally examined the fetal heart rate was only 60 to 70 beats per minute. An emergency cesarean was performed but the baby was born severely depressed and hypoxic and developed seizures within the first hour. In this case the nurse did not intend to cause harm to the baby or the mother, however the nurses failure to have the patient examined when she complained of severe abdominal pain and failure to recognize the onset of fetal distress was negligent. A reasonably prudent and careful nurse would have had the patient examined by a physician and recognized sings of fetal distress when the patient complained of acute abdominal pain. The hospital settled this case for $2 million for severe brain injury to the newborn infant. 
Accordingly, Reid (2003)  explains that Medical malpractice can occur when a health care professional fails to exercise the degree of care that a reasonable health care professional would exercise under the same or similar circumstances. In other words, medical malpractice is negligence committed by a health care professional.

Medical malpractice is a specialized area of law that deals with negligence claims against health care professionals. Medical malpractice is frequently perceived as conduct that is  somehow more egregious than mere negligence. However, this perception is erroneous because medical malpractice is simply ordinary negligence by a healthcare provider that causes some injury to the patient.

Several years ago nurses were only liable for negligence. However, as nurses exercise more autonomy, their legal liability has changed. Nowadays, courts in a number of states recognize and identify nursing negligence as a form of medical malpractice.

Reid (2003 ) has classified compensation and deterrence for the purposes of negligence law An understanding of the purpose of negligence law requires an appreciation of the goals of compensation and deterrence. Both compensation and deterrence are public policy factors that the court considers in every medical malpractice case.
On compensation, a primary purpose of negligence law is to compensate those who have suffered harm and losses caused by others. The rationale behind the public policy factor of compensation is that it would be unfair and unjust to allow an innocent victim of negligence to suffer his or her harm without compensation. The harm suffered as a result of negligence can include such factors as inability to work, payment for home care or cost of equipment that the injured party now needs.

Compensation is usually in the form of a money award that the defendant is ordered to pay the plaintiff if the plaintiff prevails in the malpractice lawsuit. The amount of money awarded is designed to ensure that the injured party is neither under-compensated nor over-compensated.
On the deterrence , imposing liability is intended to deter the defendant from engaging in wrongful conduct in the future, and to send a message to society that there are consequences for negligent conduct that results in harm to others. The rationale behind the public policy factor of deterrence is that by requiring the defendant to pay compensatory damages the defendant will cease or reduce their unreasonably risky conduct in the future. In turn, society as a whole will benefit because the wrongdoer has been deterred from engaging in unsafe conduct. The challenge with deterrence, as with compensation, is to achieve the right balance. In other words to achieve enough deterrence to discourage further unreasonable conduct, but not so much deterrence that the cost of avoiding accidents causes society to become economically unproductive and socially inert.

Decisions about the amount of money damages to award in negligence lawsuits are generally left up to the jury. Historically, there has been great reliance upon  juries to reflect the mores, common sense and values of the community, and to award the right amount of money damages to deter unreasonable conduct by the defendant in the future. From the patient’s perspective, deterrence is very important. An ill patient is extremely vulnerable and must be able to rely upon the physician and nurse for safe care. The patient’s need for safe and sound care is supported by the health care providers desire to render reliable care, and by the providers wish to avoid a medical malpractice lawsuit!
Elements of Malpractice and Negligence

These terms are often used interchangeable. 

Negligence is a more general term referring to a deviation from the standard of care that a reasonable and prudent person would use in a particular set of circumstances. 

Reasonable and prudent generally mean the average judgment, foresight, intelligence, and skill that would be expected of a person with similar training and experience. 

Malpractice is a more specific type of negligence; deviations from a professional standard of care; nurses, doctors, lawyers etc. may be liable for malpractice. 

In order to prove that malpractice or negligence has occurred four elements must be established --duty, breach of duty, causation, and damages. ( Medi-Smart 2003) 

1.  Duty 

· This is the first element that must be proven in a malpractice case.

· In nursing, duty is the easiest to prove, especially in a hospital setting.  Since the nurse is an employee of the hospital, and the patient is a "captive audience", duty arises.

· Duty in nursing usually involves standard of care for a nurse.

· Nursing standards are established in a variety of ways:

· External standards such as the Nurse Practice Act of a particular state, guidelines by JCAH, and guidelines in textbooks.

· Internal standards such as job descriptions and policy and procedures of an institution, and continuing education.

· Specific cases: Student nurse - the student nurse is held to the same standard as a graduate nurse for those activities that have been studied. Supervising nurse - any nurse who oversees another nurse may be responsible for that person's negligent act. This does not remove responsibility from the individual nurse but rather extends the liability to those in supervisory positions. Nurses in unsupervised roles i.e.. industrial nurse, school nurse, home health nurse - held to same standard as any other professional nurse but the most important duty may be to use valid judgments in determining the limitations of practice. Nurse practitioners and clinicians - The duty of the nurse acting in an expanded role will, of necessity, differ from that of the nurse working directly under supervision.  Legal accountability increases to reflect the increase in duty.

2.  Breach of duty - once the standard of care has been established and a legal duty is shown, the injured party must prove that a breach of this duty has occurred.

· breach of duty often involves the matter of foreseeability. Forseeability is the legal requirement that the case must be judged on the unique facts as they were at the time of the occurrence, since it is always easier to state what should have been done in retrospect.

· certain events may foreseeable cause a specific result.  For example water spilled in a hospital corridor may result in a fall.  Therefor the water should be removed as soon as it is seen by whoever sees it first.

· Falls have resulted in the most malpractice suits against hospitals and nurses.

· Sometimes an injury occurs through a nurse's failure to assess properly a patient's situation and take appropriate precautions.

3.  Causation - proving causation, the third criterion of negligence can be difficult.  Causation means that the injury must have been actually caused by the breach of duty.  Legally, this concept is frequently divided into two subconcepts - cause in fact and proximate cause.

· Cause in fact - the cause of the damage was the breach of duty.  If it were not for the breach of duty, the injury would not have occurred.

· Proximate cause -refers to legal cause - what the courts will consider as a basis for liability. This is much more difficult to understand and to prove.  It encompasses the concept of foreseeability.  The basic question is how far does the liability of the defendant extend for the consequences following the negligent activity? Ex. Proximate cause is sometimes a consideration in accident cases where the injury suffered in the accident is compounded by medical malpractice.

· Because causation is the most difficult element of negligence to prove, courts have sometimes resorted to the theory of res ipsa loquitor to determine negligence if the injured party is unable to.  Three conditions for the application of res ipsa loquitur are 1.  the injury would ordinarily not occur unless someone were negligent, 2.  the instrumentality causing the injury was within the exclusive control of the defendant and 3.  the incident was not due to any voluntary action on the part of the plaintiff.  Res ipsa loquitor means "the thing speaks for itself".  An example of this would be if injury occurred to an unconscious patient.  Therefore the individual could not actually prove that causation existed.

4.  Damages - in order to recover damages in a malpractice action, actual damages must have occurred to the injured party. in most cases it is impossible to restore the patients to their original physical condition.  Therefore financial damages are awarded.  Patients may be unhappy and express dissatisfaction with their hospital care, but if they have not been damaged, there will be no recovery of damages.  Compensatory damage include all expenses incurred as result of the injury such as medical bills and lost wages, pain and suffering and an award for any disfigurement or disability.
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