NURSING CRIMES, MISDEMEANORS, AND FELONIES: CONCEPTS ON NEGLIGENCE AND MALPRACTICE IN THE NURSING PROFESSSION
Crime is defined as an act committed or omitted in violation of the law. Criminal offenses are composed of two elements: (1) criminal act and (2) evil/criminal intent. In criminal action, the state seeks the punishment of the wrongdoers.

Conspiracy to commit a crime: A conspiracy to commit a crime exists when two or more persons agree to commit a felony and decide to do it. Person who commit felonies are either principals, accomplices or accessories. 

Principals are those who take a direct part in the execution of the act: who directly force or induce others to commit it: or who cooperate in the commission of the offense by another act without which it would not have been accomplished. 

Accomplished are those persons who, not being principals, cooperate in the execution of the offense by previous or simultaneous act. To hold the person liable as an accomplice, it must be shown that he knowledge of the criminal intention of the principal. This may be demonstrated by previous or simultaneous that contribute to the commission of the offense as aid thereto, whether physical or moral.

Accessories are those who, having knowledge of the commission of the crime, either as principals or accomplices, take part subsequent to its commission by profiting themselves or assisting the offender to profit from the effects of the crime by concealing or destroying the body of the crime, or the effects or instrument thereof, in order to prevent its discovery of by harboring, concealing, or assisting in the escape of the principal of the crime, provided the accessories act with abuse of their public functions or are known to be habitually guilty of some other crimes.


Criminal Actions: Criminal actions deal with acts or offenses against public welfare. These vary from minor offenses and misdemeanors to felonies. A misdemeanor is a general name for a criminal offense which does not in law amount to felony, punishment is usually a fine or imprisonment for a term of less than one year. A felony is a public offense for which a convicted person is liable to be sentenced to death or to be imprisoned in a penitentiary or prison. It is far more atrocious in nature than misdemeanor.

A felony is committed with deceit and fault. A deceit exists when the act is performed with deliberate intent and there is fault when the wrongful acts result from imprudence, negligence, or lack of skill or foresight.

Criminal negligence may be classified into reckless imrudence and simple imprudence. It is reckless imprudence when a person does an act or fails to do it voluntary but without malice, from which material damage results immediately. Simple imprudence means that the person or nurse did not use precaution and the damage was not immediate or the impending danger was not evident or manifest.


Criminal intent is the state mind of a person at the time the criminal act is committed, that is, he/she knows that an act is not lawful and still decided to do it anyway. To be criminal, an act must be defined as a crime. Deliberate intent includes two other elements without which there can be no crime. These are freedom and negligence. However, when a person accused of the crime offers evidence showing insanity, necessity, compulsion, accident, or infancy the court will decide if he did not commit a criminal offense and will declare the person not guilty.


Classes of Felonies: Felonies are classified according to the degree of the acts of execution which produces the felony into consummated, frustrated, and attempted felonies. A felony is consummated when all the elements necessary for its execution and accomplishment are present. It is frustrated when the offender performs all the acts or execution which will produce it by reason of causes independent of the will of the perpetrator. There is an attempt to commit a felony when the offender commences the commission of the same directly by overt (open or manifest) acts, and does not perform all the acts or execution which shall produce the felony, by reason of some cause or accident other than this own spontaneous desistance. Consummated felonies, as well as those which are frustrated and attempted, are punishable. 

Felonies are also classified according to the degree of punishment attached to the felony whether grave, less grave, or light felony. Grave felonies are those to which the law attaches the capital punishment (death) or penalties which in any of their periods are afflictive (imprisonment ranging from six (6) years and one (1) day to life imprisonment or a fine not exceeding P6.000.00). less grave felonies are those which the law punishes with penalties which in their maximum period are correctional (imprisonment ranging from one month and one day to six (6) years, or a fine not exceeding P6.000.00 but not less than P200.00). light felonies are those infractions of law for the commission of which the penalty of arresto menor (imprisonment for one (1) day to thirty (30) days or a fine not exceeding P200.00 or both of which are imposed). Light felonies are punishable only when they have been consummated, with the exception of those committed against a person or property.

This is a false impression. The best defenses a nurse can have against being sued by patients are to remain competent in skills and knowledge, practice nursing at the highest standards of care, and document thoroughly. Remaining competent and knowledgeable about nursing skills, techniques, treatments, assessments, and medications is not only a legal imperative but also one of the key requirements for ethical nursing practice. Nurses have the minimal ethical obligation or duty of nonmaleficence, which means doing no harm to patients. If nothing else, remaining competent in one’s skills and knowledge helps prevent injury to patients.Another important factor in preventing lawsuits is to establish a friendly, trusting relationship with the patient and his or her family. As nursing has sought more independence and status as a profession, there has been an unfortunate movement toward less personalized care. Most patients and their families have an inherently positive attitude toward nurses, whom they see as the only ( Aiken, 2003)
Circumstances Affecting Criminal Liability
A. Justifying Circumstances

A person may not incur criminal liability  under the following circumstances:

1) When he/ she acts in defense of his person or rights provided that: (a) there is unlawful aggression on the part of the offended or injured party; (b) there is reasonable necessity for the means employed by the person defending himself/herself to prevent such aggression; and (c) there is lack of sufficient provocation on the part of the person defending himself.

2) When he/she acts in defense of the person of the rights of his/her spouse, ascendant, descendants, or legitimate or natural or adopted brothers or sisters, or relatives by affinity in the same degree, provided that the first and second requisites presented in the next preceding circumstances are present, and further requisite, in the case of provocation was given by the person attacked, that one making defense had not part therein.

3.When he or she acts in defense of the person or rights of stranger provided that the first and second requisites mentioned in the first circumstance and that the person defending is not induced by revenge ,resentment or other evil motives.

4. When any person who in order to avoid an evil or injury, does an act which causes damage to another provided that the evil sought to be avoided actually exists, the injury feared is greater than that done to avoid it and there is no other practical and less harmful means to prevent it.

5. When he/she acts in the fulfillment of a duty or lawful exercise of a right or office.

B.Exempting Circumstances

These are certain circumstances under which the law exempt a person from criminal liability for the commission of a crime. The following persons under the circumstances stated are expressly exempted by law from criminal liability for the crime they may have committed:

1. An imbecile or an insane person unless the latter has acted a lucid interval.

2. A person under nine years of age.

3. A person over nine years of age and under fifteen unless he acted with discernment.

4. Any person who, while performing a lawful act with due care, causes an injury which is merely an accident without fault or intention of causing it.

5. Any person who acts under compulsion of an irresistible force.

6. Any person who acts under the impulse of an uncontrollable fear of an equal or greater injury.

7. Any person who fails to perform an act required by law, when prevented by some lawful or insuperable cause.

C. Mitigating Circumstance

Are those which do not constitute justification or excuse of the offense in question but which, in fairness and mercy, may be considered as extenuating or reducing the degree of moral culpability. Following are some of the circumstances considered by law to be mitigating and, as such, lessen the criminal liability of the offenders. 

a. Circumstances which are otherwise justifying or exempting were it not for the fact that all requisites necessary to justify the act or to attempt the offender from criminal liability in the respective cases are not attendant.

b. When the offender has no intention to commit so grave a wrong as the one committed.

c. When the offender is under eighteen years of age over seventy years old.

d. When sufficient provocation or threat on the part of the offended party immediately precedes the act.

e. When the act is committed in the immediate vindication of a grave offense to the one committing the felony, his or her spouse, ascendants, descendants, legitimate, natural or adopted brothers or sisters, or relative by affinity within the same degree.

f. When a person acts upon an impulse so powerful as naturally to have produced obfuscation.

g. When the offender voluntarily surrender himself to a person in authority or his agents, or that he/she voluntary confesses his/her guilt before the court prior to the presentation of the evidence for the prosecution.

h. When the defender is deaf and dumb, blind or otherwise suffering from some physical defect which thus restrict his/her means of action, defense or communication with his/her fellow beings.

i. When the offender is suffering from such illness as would diminish the exercise of his/her willpower without, however, depriving him/her of consciousness of his/her acts.

2. Aggravating Circumstances are those attending the commission of a crime and which increase the criminality liability of the offender or make his guilt more severe. Some of the circumstances considered by law as aggravating the guilt of the offender are the following:

a. when an offender takes advantage of his public position.

b. When the crime is committed in contempt of or with insult to public authorities:

c. When the act is committed with insult or in disregard of the respect of the offended party on a account of his/her rank, age, or sex or that it is committed in the dwelling of the offended party, if the latter has not given provocation: 

d. When the act is committed with abuse or confidence or obvious ungratefulness: 

e. When the crime is committed in a place of worship: 

f. When the crime is committed on the occasion of a conflagration, shipwreck, earthquake, epidemic or other calamity or misfortune:

g. When the crime is committed in consideration of a price, reward, or promise:

h. When the crime is committed by means of inundation, fire, poison, explosion, standings of a vessel or intentional damage thereto, derailment of a locomotive, or the use of any other artifice involving great waste and ruin:

i. When the act is committed with evident premeditation or after an unlawful entry:

j. When craft, fraud, or disguise is employed: and

k. When the wrong done in the commission of the crime is deliberately augmented by causing other wrongs not necessary for its commission.

5. Alternative Circumstances are those which must be taken into consideration as aggravating or mitigating according to the nature and effects of the crime and other conditions attending its commission. These are the relationship, intoxication and degree of instruction, and education of the offender.

Nursing negligence cases are found in legal reports, legal journals, or insurance company publications. Northrop reviewed 33 cases reported in 1 year by plaintiffs’ attorneys alleging nursing malpractice. For the most part, nursing actions fell into the following categories :

1. Treatment

2. Communication

3. Medication

4. Monitoring, observing, and supervising

Another study ranked the top 10 most common allegations in nursing malpractice claims in one insurance program over 6 years.4 The top 10 allegations found were as follows:

1. Patient falls

2. Failure to monitor

3. Failure to ensure patient safety

4. Improper performance of treatment

5. Failure to respond to patient

6. Medication error

7. Wrong dosage administered

8. Failure to follow facility procedure

9. Improper technique

10. Failure to supervise treatment

Nursing Negligence Cases
Treatment

1. Enema to a preoperative patient with appendicitis, which resulted in

ruptured bowel and appendicitis

2. Improperly used equipment, resulting in air embolisms

3. Failure to administer the correct oxygen level

4. Failure to attach a fetal monitor as ordered

5. Burns to an infant from formula heated in a microwave

6. Failure to attend a patient having an asthma attack, resulting in injuries

such as brain damage

Communication

1. Failure to notify the physician of changes in signs and symptoms

2. Failure to chart vital signs for hours in a labor room

3. Failure to advise the physician of jaundice

4. Failure to notify the physician of circulatory compromise in a casted leg

Medication

1. Wrong medication given on discharge (topical eye anesthetic instead of

artificial tears)

2. Failure to give diazepam (Valium) as ordered

3. Improper administration of potassium chloride

Monitoring/Observing/Supervising

1. Failure to recognize dehydration and electrolyte imbalance

2. Failure to monitor intravenous therapy

3. Failure to monitor fetal heart rate

4. Negligent supervision of a psychiatric patient who attempted suicide

5. Negligent assignment and supervision of a student nurse who did not take

blood pressure for 6 hours

Failure to foresee harm to the person injured, following from ignorance of the admonition born of the provisions, constitutes in fact a negligence. Article 19 of the Civil Code states that one shall act with justice, give every man his due, observe honesty and good faith.


THE DOCTRINE OF RES IPSA LOQUITUR 


Three conditions are required to establish a defendant’s negligence without proving specific conduct. These are: 

1. that the injury was of such nature that it would not normally occur unless there was a negligent act on the part of someone;

2. that the injury was caused by an agency within control of the defendant; and 

3. that the plaintiff himself did not engage in any manner that would tend to bring about the injury.

Proof of the plaintiff that each of these factors exists in a given situation permits the court to conclude that the defendant is negligent. No further proof is required.

Following are examples of such cases: 

1. A patient came in walking to the out-patient clinic for injection. Upon administering the injection to his buttocks, the patient experienced extreme pain. His leg felt weak and he was subsequently paralyzed.

2. the presence of sponges in the patient’s abdomen after an operation.

3. fracture on a newly-delivered baby born by breech presentation.

DOCTRINE OF FORCE MAJEURE 


The term “force majeure” means an irresistible force, one that is unforeseen or inevitable. Under the Civil Code of the Philippines, no person shall be responsible for those events which cannot be foreseen, or which, though foreseen. Are inevitable, except in cases expressly specified by law.


Circumstances such as floods, fire, earthquake and accidents fall under this doctrine and nurses who fail to render service during these circumstances are not hold negligent. However, habitual tardiness due to heavy traffic is not considered an excuse for force maheure.

DOCTRINE OF RESPONDANT SUPERIOR


The term means “let the master answer for the acts of the subordinate.” Under this doctrine, the liability is expanded to include the master as well as the employee and not a shift of liability from the subordinate to the master. Therefore, when a person. Through his negligence, injures another, he remains fully responsible. This doctrine applies only to those actions performed by the employee within the scope of his employment. 

Following are some examples: 

1. the hospital will be held liable, if, in an effort to cut down on expenses it decides to hire underboard nurses or midwives in place of professional nurses, and these persons prove to be incompetent.

2. the surgeon will be held responsible in case a laparatomy pack is left in a patient’s abdomen.

Respondent superior: 

A Latin term meaning that the master is responsible for the acts of his servants.  Until recent times this was consistently applied to hold either the hospital or physician, whichever was the employer of the nurse or under whose control the nurse was working, liable for nursing acts. A great conflict in case law centered around the issue of exactly who was responsible for the acts of the nurse, the physician or the hospital. 

Captain-of-the-ship doctrine: ( MEDI-SMART, 2003) 

This theory primarily applied in the operating room and imposed liability on the surgeon for the acts of any people working in the operating room.  This theory removed the hospital from any responsibility for the acts of their own employees as long as they were acting under the control of the surgeon.  This doctrine expanded from the operating room to post-op care as well. 

Hospitals are now held liable for the acts of their employees when negligence is established. The concept of an individual being held liable for the acts of another is known as vicarious liability.  If the nurse is successfully defended the hospital is also automatically defended.  This legal principle makes it clear that it will always be to the hospital's benefit to vigorously defend the actions of its employees.  In doing so, the hospital is also defending itself. 

The individual should have primary legal accountability.  All health care providers have a basic level of accountability for their actions.  As nursing liability expanded so to did the employer's.  This is called corporate liability.  It means that the corporation has a duty, separate and distinct from its duty as an employer, to assure that patients receive safe, quality care.  Corporate liability includes security of hospital premises, environmental hazards, the failure to establish and enforce appropriate policies, the need for adequate staffing and reasonable types and amounts of equipment. 

As the nursing profession expanded and courts became more aware of what the professional practice of nursing involved in terms of knowledge and judgment, nurses have become more and more accountable legally for their actions 

Good Samaritan Statutes: 

These have been enacted in all states with the first being passed in California in 1959. The purpose of these statutes was to encourage people with knowledge and skill to render care at the scene of an accident without fear of being sued.  The wording of these statutes vary from state to state so it is important for you to look up your individual state's Good Samaritan Law. 
Generally the scene of an accident is defined as being outside the place and course of employment and you may not charge for services.  Generally the nurse or physician is not required to stop at the scene of an accident and there are no legal consequences. The nurse is held to a higher standard than a lay person obviously.  The nurse must act as any reasonable nurse with the same education and experience.  So this law does not protect you from being sued for negligence or malpractice.  Once a Samaritan undertakes the care of a patient in an emergency situation they must continue that care until the patient can be turned over to someone with abilities equal to or above that of the samaritan i.e.. physician or paramedic. Samaritans cannot abandon patients. The first responsibility is to the patient and you have to be careful about accepting lay help if in your professional judgment it would injure or endanger the patient.
INCOMPETENCE


Incompetence is the lack of ability, legal qualifications or fitness to discharge the required duty. Although a nurse is registered, if in the performance of her duty she manifests incompetency, there is ground for revocation of suspension of her certificate of registration.

TORTS 


A tort is a legal wrong, committed against a person or property independent of a contract which renders the person who commits it liable for damages in a civil action. The person who has been wronged seeks compensation for the injury or wrong he has suffered from the wrong doer. 

Examples of torts are: 

1. Assault and Battery: Assault is the imminent threat of harmful or offensive bodily contract. It is unjustifiable to touch another person. Or to threaten to do so in such circumstances as to cause the other to reasonably believe that it will be carried out. 

Battery is an intentional. Unconsented touching of another person. It is, therefore, important that before a patient can be touched, examined, treated or subjected to medical surgical procedures. He must have given a consent has not been secured. The person performing the procedure may be liable for battery. 

When a person comes to the hospital, it is implied that he consents to be treated. However, he may refuse certain contacts if he refuses an injection and the nurse gives it anyway. The latter can be charged for battery.

A patient who gets injured while beings restrained may cause the attendant or the nurse to be liable for assault and battery.

2. False Imprisonment or Illegal Detention: False imprisonment means the unjustifiable detention of a person without a legal warrant within boundaries fixed by the defendant by an act or violation of duty intended to result in such confident.


If the patient has a communicable disease, however, the hospital cannot be charged for false imprisonment if it compels the patient to stay in the hospital if there is danger that they may take their own lives or jeopardize the lives and property of others.


Patients insisting on leaving the hospital cannot be determined, instead, the probable consequences of their actions must be explained by a competent doctor or medical staff. Notation in their chart should be made and a release from should be signed by the patient and or his guardian.

3. Invasion of Right to Privacy and Breach of Confidentiality: the right to privacy is the right to be left alone. The right to be free from unwarranted publicity and exposure to public view as well as the right to live one’s life without having anyone’s name, picture or private affairs made public against one’s will. Nurses may become liable for invasion of right to privacy if they divulge information from a patient’s chart to improper sources or unauthorized persons.

Publication of any picture of a patient or a malformed baby without the consent of the parents or revelation of the contents of the records of the patient without his consent constitute tort. Another example is when a nurse permits a non-professional person (usually a male helper) to view a woman in labor inside the delivery room.

4. Defamation: In general, character assassination, be it written or spoken, constitute defamation. Slander is oral defamation of a person by speaking unprivileged or false words by which his reputation is damaged. Libel is defamation by written words. Cartoons or such representation that cause a person to be avoided, ridiculed or held in contempt or tend to injure him in his work.

The exchange of remarks between two persons does not constitute defamation. There must be a third person who hears or reads the comment before it can be considered defamation. Nurses should be careful in their co-workers. If the statement are, however, for a justifiable and not a malicious purpose, truth is an available defense. An example is when a head nurse tells the chief nurse her opinion regarding the inefficiency of one of the staff nurses who has not been doing well in her job.

1. Torts - legal wrongs committed against a person or property, independent of a contract, that render the person who commits them liable for damages in a civil action.  Professional negligence is considered to be an unintentional tort. 
Intentional torts are a direct invasion of someone's legal rights. 
Intentional torts: 

1.  Assault and battery 

· Assault is the unjustifiable attempt to touch another person or the threat of doing so.

· Battery is the actual carrying out of threatened physical contact.

· Any unlawful or unconsented touching of a person provides a basis for a claim.

· An element that must be proven is the absence of consent.

· Examples of assault and battery: (1 )  performance of an operation without the patient's consent ( 2) a nurse who has an adult, competent patient held down to administer an injection or forces oral administration. (3)  a physician or hospital may be liable for assault if the hospitalized patient assaults someone else and there was knowledge that the patient was dangerous (4 ) the hospital may be liable if an employee assaults a patient and (5)  sexual assault as a basis for claim has increased in recent years.
 2.  Defamation of character 

· This occurs when one person discusses another in terms that diminish his or her reputation.  Libel - written defamation, slander - oral defamation.

· Specific financial injury does not have to be proven if the slanderous statement charges a contagious or STD, a crime involving moral turpitude, or a comment that prejudices a person in the profession, trade, or business in which he or she is engaged.

· Nurses are named in defamation suits because they work in an environment where they are likely to be aware of sensitive information regarding patients.

· Nurses must be extremely cautious about comments made about physicians.

· Any hasty action or comment may subject the nurse to a defamation action.

· Nurses may bring forth a defamation action if he/she feels their reputation has been injured.

· Nurses have sued physicians for defamation.

· Supplying references for employees may subject an employer to a charge of defamation.

3.  Disclosure of confidential information
· This occurs when a patient's problem is inappropriately discussed with any third party. Patients volunteer information based on trust that a nurse or physician will not violate confidence.

· Duty to disclose - in some circumstances there is a duty to disclose.  Instances where there is a duty to disclose 1. if the information relates to the contemplation of execution of a crime in the future 2. relates to the neglect or abuse of a child or vulnerable adult, 3. if the patient is mentally ill and dangerous to others.

· HIPPA - Health Insurance Portability & Accountability Act of 1996 - HIPPA required Congress to enact privacy legislation that would address the following:

1.  The ways that patient information can be used and released by members of      the health care system.

            2.  The rights that patients have concerning their information an it's disclosure.

            3.  The responsibilities of providers and payers who use and release patient information HIPPA stated that if Congress did not enact laws by August 1999, the Department of Health and Human Services  would be required to write regulations that addressed the three areas above.  Congress did not enact the privacy legislation and HHS promulgated the "Privacy Rule" in December 2000.  The rule became effective April 14, 2001 and had to be implemented by April 14, 2003.

STRATEGIES TO PREVENT MALPRACTICE LITIGATION 

RISK MANAGEMENT 

Difference between risk management and quality management – QM emphasizes the prevention of client care problems whereas risk management attempts to analyze problems and minimize losses after a client error occurs. 

If quality management was 100% effective there would be no need for risk management. 

The risk management department has several functions, which include the following 
 1. define situations that place the system at some financial risk such as medication errors or client falls 

 2.  determine the frequency of those situations that occurred 

 3.  intervene and investigate identified events 

 4.  identify potential risks or opportunities to improve care 

            Each individual nurse is a risk manager. The nurse has the responsibility to identify and report unusual occurrences and potential risks to the proper authority. One method o communicating risks is through incident reporting. Incident reports should be a nonpunitive means of communicating an incident that did or could have caused harm to clients, family members, visitors, or employees.  These reports should be used to improve quality care and decrease risks. 
            According to Croke (2003)  there are six major categories of negligence issues that prompted malpractice lawsuits. Documentation describing the negligent behavior often used terms such as failure to, lack of, incomplete, ineffective, and improper. The categories of negligence are: failure to follow standards of care, failure to use equipment in a responsible manner, failure to communicate, failure to document, failure to assess and monitor, and failure to act as a patient advocate (see S ix Major Categories of Negligence That Result in Malpractice Lawsuits, page 57). (These categories are not mutually exclusive; in one of the cases discussed below, two kinds of negligence are involved.)

Malpractices Cases in Which Nurses are Defendants

The following are summaries of five randomly selected malpractice cases in which nurses were named as defendants. They illustrate the range of actions that result in breaches of  standards of care.

1. Failure to follow standards of care.

Standards such as hospital policies have evolved to protect consumers from substandard care. In defining acceptable levels of care—the ordinary and reasonable care required to ensure that no unnecessary harm comes to patients  —standards of care provide criteria for determining whether a nurse has breached duty in the care owed to the patient. Standards of care are derived from sources such as state boards of nursing, professional nursing associations (for example, the ANA and the National League for Nursing), hospital policies and procedures, and the guidelines of federal organizations (for example, JCAHO and the Centers for Medicare and Medicaid Services).

In Hall v. Arthur (1998), the United States Court of Appeals for the Eighth Circuit upheld a trial court's decision, which held a hospital liable because of a nurse's breach of a standard of care in an anterior cervical diskectomy and fusion (ACF).  In the trial, the plaintiff's argument focused on the use of Orthoblock, a ceramic substance used to replace bone in maxillofacial surgery, which was implanted in the patient's spine. (The usual procedure in such surgery would be to obtain bone from a bone bank or harvest it from the patient's hip.) After four months of back difficulties, the patient, Mr. Hall, required a second ACF to remove the Orthoblock and have his own bone implanted.

Hospital policy required that any “unusual requests” for use of a product undergo review by department managers to assess the product's appropriateness. The nurse failed to seek such a review and ordered the Orthoblock for use in the patient's ACF. The package insert for the product, presented as evidence at trial, indicated that Orthoblock was specifically contraindicated for use in spinal procedures. The plaintiff's attorney argued that the nurse's failure to follow hospital policy contributed to Mr. Hall's injury.

On appeal, the hospital did not dispute the jury's finding of negligence, but asserted that the plaintiff produced insufficient evidence from which a juror (or “reasonable fact finder”) or judge could conclude that the nurse's negligence contributed to Mr. Hall's injury. The appellate court disagreed, stating: “[W]hile we cannot say with certainty that Mr. Hall would not have been injured if the nurse had not been negligent, we believe that the jury could reasonably conclude that her negligence played a significant part in allowing Mr. Hall to be injured by the use of Orthoblock for his ACF surgery. All that one has to assume here is that the hospital would not have allowed the surgery to take place, and we do not regard this assumption as requiring a leap of faith.” 
2.Failure to use equipment in a responsible manner.

Nurses must know the safety features, capabilities, and limitations of any equipment they use, as well as its hazards. Nurses must follow the manufacturers’ usage recommendations and refrain from modifying the equipment. The Safe Medical Devices Act of 1990 requires that all medical device–related adverse incidents that result in death or serious illness or injury be reported to the manufacturer and the Food and Drug Administration within 10 working days.  

In Chin v. St. Barnabas Medical Center (1988), the Superior Court of New Jersey, Appellate Division, reversed a trial court's judgment against a physician alone and said that other hospital personnel should also be held liable.  The case involved the death of a 45-year-old woman, Ms. Chin, from a massive air embolism during a diagnostic hysteroscopy. The woman's estate had brought a medical malpractice suit against all the providers who had possibly played a role in the events leading to her death: the physician who performed the procedure, three operating room nurses (one scrub nurse and two circulating nurses), the hospital, and the manufacturer of the hysteroscope, an optical device with a pump used in examining the uterus. During the procedure, fluid is pumped continuously into the uterus to enhance the view of its interior. The device requires the connection of four tubes: an irrigation tube through which fluid flows into the uterus, a suction tube that draws fluid out of the uterus, a tube that connects a source of compressed nitrogen to the pump, and an exhaust tube. Because one of the tubes was connected to the hysteroscope incorrectly, nitrogen was pumped into the patient's uterus, causing a fatal air embolism in the coronary arteries.

At trial, all parties accepted the theory that the exhaust hose was the source of the gas that killed Ms. Chin; who was at fault for attaching the hysteroscope incorrectly was disputed. Evidence presented at trial revealed that the two nurses assigned to the surgical procedure had neither hospital training nor experience in the hysteroscope's use. Evidence also showed that the supervising nurse who made the assignments was unaware of the nurses’ lack of experience. No expert opinion on the standard of care was presented at trial.

At the end of the trial, the judge instructed jury members to use their “common knowledge” to decide if the nurses deviated from their duty in caring for Ms. Chin. (The common-knowledge standard applies when the facts of a case are such that a layperson's common knowledge and experience would enable a juror to conclude, without hearing expert testimony, that a duty of care has been breached.) The judge also informed the jury that because Ms. Chin was unconscious at the time of the procedure, she was blameless in her own death and at least one of the defendants clearly was at fault—shifting the entire burden of proof from the plaintiff to the defendants (that is, each defendant had to prove that he or she was not at fault).

The jury awarded the plaintiff $2,000,000 in damages and found the defendants liable in the following proportions: the physician, 20%; the experienced circulating nurse, 25%; the inexperienced circulating nurse, 20%; and the hospital, 35%. The scrub nurse and the manufacturer were cleared of all liability.

Immediately after the verdict, the trial judge ruled in favor of the hospital's motion that questioned the validity of applying the common-knowledge standard in this case; the judge reapportioned liability solely to the physician. In granting the hospital's motion, the judge said the application of the common-knowledge standard had been an error. But in the physician's appeal, the appellate court reversed the trial court's decision and essentially restored the original jury verdict, saying that each defendant had not entirely established the lack of fault in Ms. Chin's death and that the trial court had not erred in applying the common-knowledge standard.

3.Failure to assess and monitor and failure to communicate.

Changes in the health status of a patient can be gradual or sudden and nurses are usually the first to see the changes and take action. A nurse's accuracy in assessing and monitoring and her timely reporting of changes in health status to a physician can often mean the difference between life and death. Vital aspects of communication besides timeliness in reporting the change include persistence in notifying the physician of the change, and accuracy in communicating the nature and degree of the change.

In Busta v. Columbus Hospital Corporation (1996), the Montana Supreme Court affirmed the judgment and orders of the District Court of the Eighth Judicial District. 

While he was a postoperative patient at Columbus Hospital in Great Falls, Mr. Busta died from injuries sustained in a fall from his third-floor window; apparently he had tried to climb down on an improvised rope. At trial, the nurse assigned to care for Mr. Busta testified that during her last evening visit with him, he had experienced an episode of tachycardia and hypertension. He had also behaved atypically, desiring isolation and refusing all nursing care and his prescribed medication, known to have adverse effects, including confusion, anxiety, and psychosis. The nurse did not report the symptoms and the change in behavior to the physician. She also testified that when she observed the patient at midnight, he appeared to be sleeping; she did not reassess his vital signs.

Mr. Busta's surgeon testified that, because of the mind-altering adverse effects of the patient's medication, he would have reassessed his patient if he had been notified of the changing signs and symptoms. Expert testimony opined that the nurse was negligent in failing to adequately monitor Mr. Busta on the evening and night before he died, and in failing to report the constellation of signs and symptoms to the surgeon; and that the hospital was negligent in failing to maintain a safe environment (evidence presented at trial showed that the hospital had not acted on a JCAHO directive to restrict the opening of windows in patients’ rooms).

The jury found that the negligence of Columbus Hospital combined with the patient's contributory negligence caused the patient's injuries and death; the jury apportioned 70% of the liability to the hospital and 30% to Mr. Busta. The jury found that Mr. Busta and his estate were damaged in the amount of $5,000 and his heirs, $800,000. Based on the jury's apportioned liability, the district court entered a judgment in favor of Mr. Busta's estate in the amount of $3,500 and in favor of his heirs, of $560,000.

4. Failure to document.

Documentation—the purpose of which is primarily to communicate patient information among providers—must accurately reflect the nursing process, showing evidence of nursing assessment and diagnosis, planning for nursing intervention, implementation and evaluation of planned interventions, and patient response. 

The Court of Appeals of Louisiana, Fourth Circuit, affirmed the trial court's verdict in Pellerin v. Humedicenters, a case concerning a failure to document nursing procedures. The plaintiff had alleged that an ED nurse administered an injection of meperidine (Demerol) and hydroxyzine pamoate (Vistaril) in a substandard manner, causing a lump at the injection site and continuous pain, which was later diagnosed by a neurologist as cutaneous gluteal neuropathy. How the injury actually occurred could not be proven at trial. Medical experts gave conflicting testimony regarding the cause of the patient's nerve injury (either the hydroxyzine pamoate or the needle could have caused it). Nurse experts opined that the failure to document the site and mode of injection fell short of the standard of care. At trial, the defendant testified that her customary practice was giving an intramuscular injection and that this practice met the standard of care. The jury found in favor of the plaintiff and awarded more than $90,000 in damages.

On appeal, the defendants (the hospital and the nurse) argued that evidence presented at trial demonstrated that the nurse's breach of the standard of care could not have caused the patient's injury. The appellate court disagreed, stating that the nurse experts’ testimony—insufficient by itself to support the jury's decision—did support that decision when combined with the other evidence presented at trial.

5.Failure to act as a patient advocate.

Legal and ethical issues often become entwined in health care settings, and nurses must be knowledgeable in both. 2 The ANA's Code of Ethics for Nurses with Interpretive Statements provides nurses with a framework for ethical decision making and defines the role of the nurse as patient advocate.

According to O'Keefe in Nursing Malpractice and the Law, “Patient rights are the hallmark for advocacy of nursing care. Nurses are compelled to strive for excellent care of patients and the inclusion of their rights in today's health care system.” 17 It's important to note that, as patient advocates, nurses may be required to care for patients whose health care decisions conflict with the nurse's ethical beliefs.

In Koeniquer v. Eckrich (1988), the Supreme Court of South Dakota reversed and remanded for trial an order of summary judgment in favor of Dakota Midland Hospital by the Circuit Court of the Fifth Judicial Circuit. 18 The case involved the death of a patient, Winnifred Scoblic, as a result of sepsis, which was alleged to have developed when she was discharged with a fever some 11 days after urinary tract surgery. The plaintiff, Ms. Koeniquer, representing her mother's estate, initiated a medical malpractice suit against two physicians and Dakota Midland Hospital, alleging deviation from the appropriate standards of care for a patient in postoperative urology.

Ms. Scoblic's surgery was performed on January 5, 1983. Her temperature fluctuated during her postoperative hospital stay and was recorded as 100.2°F on January 16 at 8:15 am, after the treating physician had completed rounds. The patient was discharged at 10:45 am on the same day. She was readmitted to the hospital on January 19 with a diagnosis of sepsis. On January 21, she was transferred to the University of Minnesota Hospital and on March 6 died of multiple organ failure. The plaintiff's expert witness opined that the nurses failed to adequately monitor Ms. Scoblic's changing condition and provide acceptable postoperative care: although they claimed they had reported the patient's elevated temperature and the condition of the incision and drainage from it to the physician on the day of discharge but had failed to document such a report; the expert also opined that allowing Ms. Scoblic to be discharged with an elevated temperature and failing to provide Ms. Scoblic with discharge instructions about monitoring her temperature were examples of failing to act as patient advocate.

Although the hospital argued that the decision to discharge was a medical one, the hospital's director of nursing stated in her deposition that sometimes it is the nurse's responsibility to question the physician's order, especially when there has been a significant change in the patient's condition. The director also confirmed the expert's assertions that the nurse has a responsibility to independently evaluate the patient's condition, to bring her concerns to the physician, and to appeal to other authorities if the nurse believes the physician's decision is wrong.

The court accepted the hospital's argument that it's a physician's decision to discharge a patient and, therefore, that the hospital was an inappropriate respondent to the suit. The state supreme court, however, ruled there was expert testimony in the record showing that hospital nurses had a duty to attempt to delay Ms. Scoblic's discharge, because of her changing symptoms that day, yet there was no evidence in the record that any nurse questioned or disagreed with the physician's decision to discharge her. The court held that nurses have a duty to question a physician's order if they think it is in the patient's best interest to do so and to delay discharge if they believe discharge deviates from acceptable standards of care. In this case, the nurse neglected her role as advocate.

  Medical Malpractice Cases Involving Nurses ( Reid, 2003)

A review of some important malpractice cases involving nurses will illustrate how malpractice law is applied in the nursing arena. Knowledge of real life situations involving nursing malpractice will bolster your knowledge of negligence law and will help you to recognize high risk situations which expose the nurse to legal liability and lawsuits.

As you read through these medical malpractice cases ask yourself the following

questions:
a) Has a situation such as the one described ever happened to you? 
b) If so, how did you respond at the time? 
c) Could a similar situation happen to you?
d)  If you found yourself in a comparable situation and were directly responsible for the patient’s care,how would you act? 
e) If you were the nurse manager on duty, how would you respond? 

Case 1: Nurse’s negligence was grossly apparent.
In this case the plaintiff had just undergone some back surgery. The nurse taking care of the plaintiff had mistakenly reduced the amount of pain medication administered by the plaintiff’s pain pump. Consequently the plaintiff experienced a very restless and disturbed night. The next day, despite the plaintiff’s adamant request to stay in bed because she needed to rest, and despite the physician’s orders that the patient get up out of bed only if she could tolerate it, the nurse insisted the plaintiff get up. The plaintiff pleaded with the nurse to let her stay in bed. However, the nurse told the plaintiff that she had to get up because the bed needed to be made. The nurse then pulled the plaintiff by her arm into an upright position. The plaintiff continued to protest and started to cry that she was experiencing tremendous pain and feeling faint. Thereupon the nurse shoved the plaintiff into a straight backed chair.
The court found that the nurse’s actions in taking the plaintiff out of bed against her will despite the plaintiff’s protestations of pain and fatigue, and contrary to the physicians written orders prohibiting such behavior, were so grossly negligent that such conduct was a matter within the judgment and comprehension of laypersons. This meant the court decided that the jurors would not need the assistance of an expert witness to reach the conclusion that the nurse had breached the standard of care because the nurse’s conduct  was so egregious. 

Case 2: Negligence can be premised upon a failure to act.

This was a malpractice case from South Dakota based on the negligence of the hospital’s nursing staff. In this case the patient, who was suffering from incontinence, entered the hospital for corrective surgery. The patient remained in the hospital for approximately six weeks following the operation. During her hospitalization the patient experienced a fluctuating temperature. On the morning of the day of her discharge her temperature was 100.2 degrees Fahrenheit. However, despite her high temperature, the patient was discharged.

The patient was readmitted to the hospital four days later complaining of severe abdominal pain and fever. She was diagnosed at that time with sepsis, and transferred to a University hospital. Two weeks after her transfer the patient died. The personal representative of the deceased patient’s estate initiated a malpractice suit against the hospital.
In court the expert witness testified that in her opinion the hospital’s nursing staff failed to meet acceptable standards of nursing care for post-operative urological patients by:
1) Failing to document that the patient’s elevated temperature on her day of

discharge was reported to the physician;

2) Allowing the patient to be discharged with an elevated temperature;

3) Failing to instruct the patient about monitoring her temperature; and

4) Failing to document that the condition of and drainage from the patient’s

incision was reported to the physician.
In her deposition the Director of Nursing confirmed the expert’s assertion that the nurse has a duty to question the physician’s order when there has been a significant change in the patients condition. The court agreed that nurses should independently evaluate a patient’s condition prior to release from hospital and also attempt to delay a patient’s release if their condition warrants continued hospitalization. Furthermore, nurses should discuss their concerns with the physician.
This case points out that nurses can not rest assured that following the physician’s orders will protect them from liability. Today, nurses are expected to use their judgment based on their education, skill and experience and to communicate their concerns regarding patient welfare to the physician. The case also illustrates the importance of documenting communications with the physician! 

Case 3: Failure to observe and communicate may be negligence.
In this pivotal case, the plaintiff was a young male who broke his leg while playing in a college football game. He was transported to the hospital emergency room where traction was applied and his leg was placed in a plaster cast.
The nurses had a duty to check the plaintiff’s toes for changes in color, temperature, movement, sensitivity and circulation every ten to twenty minutes. However the nurses did not check for circulation nearly as frequently as needed and in fact only performed these checks a few times a day. Shortly after the cast was applied the plaintiff complained of severe pain. His toes became visibly swollen and dark in color. 
Eventually his toes turned cold and became insensitive to the touch. If the plaintiff’s toes had been checked for circulation as frequently as required the conditions that indicated a dangerous impairment of circulation would have been recognized. Furthermore, the nurse should have known that time was of the essence because the condition would become irreversible within a matter of hours. The nurses had a duty not only to recognize the dangerous condition but also to promptly inform the physician so that medical attention could be obtained.
The plaintiff’s cast was split open three days after it had been applied. One witness in the room testified there was a stench in the room that was worse than any unpleasant smell he had experienced since World War II. It was medically impossible to save the plaintiffs leg, and ultimately his leg had to be amputated eight inches above the knee. The nurses failed in their duty to recognize and promptly communicate dangerous conditions to the physician so that medical care could have been obtained. The hospital was found liable for failing to have an adequate number of nurses specially trained to recognize the patient’s dangerous condition and to communicate with the medical staff. 

Case 4: Duty to notify physician of important changes in patient’s condition.

In this case the plaintiff had a .cut-down. procedure into her right leg to permit intravenous infusion. From 3:00 p.m. on the day of surgery the patient’s leg began to swell considerably, and the intravenous infusion was sluggish. At 10:00 p.m. the night nurse observed redness at the “cut-down” site. However, the nurse did not report the dangerous swelling and redness to the physician until 6:55 a.m. the following morning, and the intravenous infusion was not stopped until 11:00 a.m. By this time massive infiltration had occurred and the plaintiff’s leg was swollen to approximately twice it’s normal size.
A nurse expert testified that a nurse who observes swelling or other danger signs in the area of a .cut-down. has a duty to notify the doctor in charge. As a result of this massive infiltration the plaintiff suffered necrosis of certain tissues in her leg. This necrosis would not have occurred if the plaintiff’s leg had been carefully observed after .cut-down. The hospital nurses failed in their duty to observe the condition of the plaintiff’s leg and promptly report all adverse symptoms to the attending physician. 
Case 5: Incorrect administration of injection injures patient.

The plaintiff was admitted to the hospital for delivery of her second child. During labor

and delivery the plaintiff was given several injections into her right buttock by the nurses. Three days after discharge the plaintiff started to complain of severe pain in her right hip. The pain was so severe that she was unable to walk. The plaintiff was readmitted to the hospital that day. On admission her temperature was 101 degrees Fahrenheit. Her right buttock had a marked in duration and was tender to the touch. The plaintiff’s fever responded to antibiotics and she was discharged once again. Her discharge diagnosis was .acute peripheral neuritis, probably secondary to injections that she received in the right buttock during labor and postpartum..
The plaintiff continued to receive treatment after her discharge from the hospital. A treating radiologist, orthopedist and neurosurgeon agreed the plaintiff was suffering from spinal osteomyelitis due to an infection originating in the tissue of the right buttock and spreading to the bone and probable involvement of the sciatic nerve. The treating physicians further agreed that the injections given to the plaintiff by the nurses in the hospital most likely caused the infection and resultant osteomyelitis. The plaintiff filed a lawsuit and the physicians. findings were confirmed by expert opinion.

Case 6: Nurses have a duty to protect their patient from danger.

In this case the plaintiff sued to recover for personal injuries he sustained when his hospital bed caught on fire. The plaintiff who was paralyzed was admitted to the hospital two days before the fire occurred. The plaintiff was a pipe smoker and his pipe and matches were in his room on a table near his bed. The nurse on duty was aware that the plaintiff was paralyzed and that he could not remove the pipe from his mouth. Despite this knowledge and awareness, the nurse left the plaintiff unattended in the room with a 15 lit pipe in his mouth. The pipe fell from the plaintiff’s mouth and started a fire in his bed.
As a result the plaintiff was burned. Nurses have a duty to protect and safeguard their patients from any known or reasonably apprehended danger. The nurse in this case was found negligent for failing to protect  her paralyzed patient from the reasonably foreseeable fire hazard of a lit pipe.
Case 7: Misuse of equipment results in nurse being found negligent.

The plaintiff in this case was a seventy eight year old woman who was hospitalized for pneumonia and vertigo. Because of her weakened condition the plaintiff was restricted to bed except for use of the bathroom. A steam vaporizer was left by the nurse in a location the plaintiff needed to pass in order to reach the bathroom. As the plaintiff was returning to her bed after visiting the bathroom she placed her hand on the side of the bed to stabilize herself. The side of her bed was hot and burned her and this caused her to fall onto the vaporizer. The vaporizer toppled over and the plaintiff sustained further burns. 

The nurse was found negligent for failing to safeguard and protect her patient from the foreseeable danger of the vaporizer. As a result of negligence the elderly plaintiff was badly burned. 
Case 8: Duty to inform physician of change for the worse in patient’s condition

This case involved a patient who fell from his hospital bed following surgery. On the day of the incident a nurse heard a thump coming from the plaintiff’s room and found the plaintiff on the floor next to his bed. The plaintiff stated he had tried to get out of bed and that he fell as he tried to get out through the foot of the bed. The side rails of the bed were raised at the time of the fall. The plaintiff sustained a fractured hip and required extensive hospitalization and convalescent care. As a result of the injury the plaintiff’s ability to walk is limited.
The evening nurse had entered in the nursing record that the plaintiff had become increasingly confused and had related her concerns to the night nurse. However, the attending physician was not informed of the deterioration in the patient’s condition. The nurse was found negligent for failing to advise the attending physician of a change for the worse in the patient’s condition, and that if such notification had been given further supervision would have prevented the plaintiff from falling out of bed. 
Case 9: The nurse’s failure to act was negligence.

The plaintiff was admitted to the hospital to give birth to her third child. At approximately 7 p.m. the plaintiff was taken to the delivery room where her child was born. Prior to the birth of her child the physician performed an episiotomy. The physician did not suture the episiotomy but pelvic packs were inserted to control the bleeding. Prior to 9:30 p.m. the nurse informed the physician that in her opinion the mother was bleeding too much and was told that the amount of blood loss was normal under the circumstances.
Between 9:45 p.m. and 10:30 p.m. the plaintiff bled profusely. During this time the nurse did not take the plaintiff’s temperature, pulse, respiration or blood pressure although she recognized the plaintiff’s condition was serious. She did not notify the physician of her concerns because she said she believed he would not have come anyway.
By 11:10 p.m. the evening nurse was unable to find the plaintiff’s pulse. By this time the plaintiff was cold and clammy and appeared to be going into shock. The physician was called and attempted to start a blood transfusion, but was unable to locate a vein. The plaintiff died of a hemorrhage from a laceration of the cervix.
An expert witness testified that the episiotomy should have been sutured and that the physician should have cut down when he was unable to find a vein. The expert also testified that the nurse’s care was below the standard of care expected of nurses. The nurse was aware that the plaintiff was bleeding yet failed to observe the plaintiff’s vital signs. Furthermore, the nurse did not notify the physician at 10:30 p.m. when she was aware that the post partum flow was more than normal. Time was of the essence in this case and had the nurse observed the plaintiff’s vital signs and promptly notified the physician the plaintiff’s life could have been saved. 
Case 10: Nurse was negligent in administering injection.
The plaintiff in this case was a university student pursuing a course of study in dancing. Because she was suffering from common cold and sinus problems the plaintiff voluntarily took herself to the University Health Center where she was diagnosed with acute allergic rhinitis related to allergies. 
Over the next two and a half years the plaintiff’s discomforts persisted and she returned to the Health Center on several occasions. Approximately three years after her first visit to the clinic the plaintiff was given an injection of Kenalog into her right buttock. This injection failed to alleviate her allergies so she was given a second injection of Kenalog approximately six weeks later. Shortly after the second shot of Kenalog the plaintiff noticed a marked indentation on her right buttock. The indentation became more pronounced over the next few months and so the plaintiff consulted with a plastic surgeon who performed reconstructive surgery on her right buttock in an effort to correct the problem.
The plaintiff filed a lawsuit. During trial there was a conflict in testimony regarding which side of the buttocks the second shot of Kenalog was administered. The nurse stated she believed she had alternated sides for the two injections. However, the plaintiff testified that both injections were given in the same general area of the upper quadrant of the right buttock. An expert witness testified that in her opinion the nurse must have deviated from the standard of care when she administered the injections because the indentation on the plaintiff.s right buttock indicates that a sizeable amount of Kenalog found its way into the fatty tissue, subsequently causing atrophy. The expert further stated that an air-lock technique should have been used to administer the Kenalog and the nurse testified that she did not utilize such a technique. The Physicians Desk Reference was entered into evidence and this reference material recommended the use of alternate sites for subsequent injections of Kenalog.The nurse was found to have negligently administered the injection of Kenalog and judgment was entered for the plaintiff. 
Case 11: Failure to observe the patient and keep the physician informed.

In this case the plaintiff was pregnant with her third child. The plaintiff had a history of preeclampsia, of which her physician was aware. At thirty-eight weeks pregnant the plaintiff attended a routine office visit and informed the physician that she was experiencing fever and diarrhea, and that she had suffered severe abdominal pains several days before. The physician advised her to call him if her pains reoccurred. The next day the plaintiff telephoned the physician to inform him that her pain had returned, and the physician called a prescription into the pharmacy. However, the plaintiff.s pain persisted and in the early hours of the morning she drove herself to the hospital. On admission, a hospital charge nurse called the physician to inform him that the plaintiff had presented with severe abdominal pain. The physician instructed the charge nurse to admit the plaintiff to the obstetrical unit.
At approximately 3:20 a.m. the obstetrical nurse on duty checked the plaintiff’s blood pressure and found it to be elevated. The plaintiff continued to complain of severe abdominal pain and discomfort, and was experiencing nausea, headache and inability to void. The nurse took a blood pressure reading again at 3:40 a.m. and once more found it to be elevated.
The physician was not informed of this elevation in blood pressure until 4:00 a.m. At that time the physician told the nurse to keep the patient quiet and to observe her blood pressure closely. About five minutes after this conversation the nurse took another blood pressure reading and found the plaintiff’s blood pressure to be 192/112. The nurse did not inform the physician of this danger sign and took no further readings. At 5:15 a.m. the nurse heard noises emanating from the plaintiff’s room and on entering found the plaintiff immersed in a grand mal seizure. The doctor was notified and treated the eclamptic seizure by administering magnesium sulfate.
An expert witness testified that obstetrical nurses are required to be aware of the signs and symptoms of preeclampsia. The expert also testified that a nurse presented with the plaintiff’s pregnant condition and symptoms should be concerned about the possibility of seizure and should watch the patient very closely and monitor the blood pressure continuously.
The hospital nurses negligently failed to recognize the plaintiff’s signs and symptoms of preeclampsia, failed to keep her under close observation and failed to report her condition to the physician.
The plaintiff delivered a healthy baby boy. However, as a result of her eclamptic seizure the plaintiff suffered a paralysis of her right side, and although some of her neurological and muscular faculties have returned, the plaintiff has not made a full recovery. 

Case 12: Viable cause of action against nurse and case remanded for trial.

The patient, who was three years old when injured, brought an action against a registered nurse and an emergency room supervisor, both employees of the Bolivar County Hospital. The patient entered the hospital emergency room on December 24, 1987, after sustaining injuries in an automobile collision.

The patient claimed that the nurses violated hospital operating room bylaws and rules

governing emergency room personnel in the following ways:

1) Failing to obtain a pertinent medical history from the emergency medical

technicians at the time the patient was admitted;

2) Failing to note, record and document the patient.s status in the emergency room

admission sheet;

3) Failing to perform neurological examination;

4) Failing to render appropriate care; and

5) Failing to inform the emergency room physician of the patient.s status when she was admitted to the emergency room and to follow accepted and mandated nursing practices in regard to non-removal of immobilization devices prior to the patient.s examination by the physician.
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